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PREFACE. 


A short time previous to the departure of Sir William 
David Evans for India, 1 had the honour of becoming 
acquainted with him at Chester. He theii vms so good 
as to inform roe that he had collected materials for a 
work on the Law of Landlord and Tenant; but that, 
having been recently appointed Receiver of Bombay, 
he was unable to complete .it. He therefore suggested 
that my previous attention to a similar subject might 
enable me in some measure to supply his place ; offering 
at the same time the use of the cases and observations 
which he had already collected. This suggestion, it is 
almost needless to say, I readily embraced ; for it gave 
birth to the present treatise. 
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The profession will be natiJh^ly desirous to know in 
what lllnner 1 have turned this valuable assistance 
to account. Under the title “ Agreements/’ accordingly, 
will be found many new and important questions dis- 
cussed by my lamented friend in his usual judicious 
and masterly manner. 1 have endeavoured on all occa- 
sions, on which I have cited his authority, to give his 
very woids; and I think the reader will recognise in 
most instances that vigour and independence of judg- 
ment which so pre-eminently distinguished Sir William 
David Evans from all other text-writers of modern times. 
It will likewise enhance the value of this part of the 
present volume, that the same questions have not been 
treated of by Mr. Sugden in his treatise on Vendors 
and Purchasers, the specific performance of agreements 
between Landlords and Tenants not falling naturally 
within the scope of his Work. Ubservations by Sir 
William David Evans occur under other titles, which 
1 have enabled the reader to distinguish by prefixing 
to th^m the name of their author. For the remainder 
of the Work, and for the arrangement of the whole, 
1 alpne am res{^sible. 

I have attempted to adapt my observations to the Law as 
it preyails in Ireland : but this must be considered only as 
an attempt; for the materials accessible to a stranger 
are scanty in the extreme. The books of Reports in 
Equity, with Gabbett’s Digest of the Statutes, are the 
only assistances of which I have been able to avail myself. 
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1 have not, however, omitted, when opportunities have 
occurred, to inquire for other sources of information ; and 
although I have been unsuccessful with respect to the 
principal object of my inquiry, I am led by good au- 
thority to believe that there is little variation in Local 
Practice in that part of the Empire from the Law of 
England. 

C. H. CHAMBERS. 


Lincoln’s Inn, 
December, 13, 1822. 
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LANDLORD AND TENANT. 


Introductiofii 


1 HE relation of Landlord and Tenant may, for our pre- 
sent purpose, be considered in two points of view, either as 
arising from contract, or as depending on the principles of feudal 
tenure. In the former point of view, the contract is usually 
called a lease or demise. The subject matter is generally land, 
or something of an equally permanent nature. The parties to 
the contract are the owner of the soil and the farmer, who are 
sometimes called lessor and lessee, and sometimes landlord and 
tenant. By this contract the landlord grants to the tenant the 
possession of the land for life or lives, for a number of years cer- 
tain, or at w'ill. ^he tenant, on the other band, usually engagef 
by the same contract, to pay in coi^ideration of such grant a 
certain sum of money, or other certain recompence, at stated 
periods, during the term, which payments are called rents. The 
parties may however dispense with rent, by agreeing to the 
payment of one entire sum on the completion of the contractf 
which is usually called a foregift or fine, it being the earnest 
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of the conclusion of the contract : it is also very common for 
the tenant to pay his consideration partly by way of fine, and 
partly by way of rent or annual pj|yments. It must moreover 
be observed, that fines and rents are no essential part of the 
contract ; for there may be many beneficial considerations for 
granting a lease without reserving any rent or other recom- 
pence ; and if, from bounty to the tenant, the lessor chooses 
to forego all advantage to himself^ it will be no objection to 
the grant, singly considered, that it is of a voluntary na- 
ture. 

The relation of landlord and tenant is also intimately con- 
nected with the principles of feudal tenure : the words “ tenant’^ 
and tenement” derive their origin from that source ; and, not- 
withstanding the decay of that system, and tlie abolition of its 
more obnoxious parts, all lands in England are still said to be 
holdcn. In a general sense they are held of the king, the su- 
preme lord, by whom they arc supposed to have been originally 
bestowed, and to whom all as subjects owe Ihe feudal duties of 
fealty and allegiance. But the nature of the feudal system was 
calculated to generate an infinite number of dependent tenures, 
often comprising the whole fee simple, on the grant of which 
the obligation of certain services to the .feoffor or grantor was 
either expressed or implied. These services were acknowledg- 
ments of tenure, and, upon the failure of the conditions of the 
grant, either by failure of heirs of the grantee, or by the hap- 
pening of any other contingency incident to such grants, the 
estate reverted back to the lord of whom it was lielil. After 
the statute of Quia eu/piorrSj (a) no suhirfft udaliom^ conveying the 
whole fee, could be made with a reservation of services to the 
feoffor. The feoffment therefore, in these cases, was an ab- 
solute alienation, but the restriction went no further ; on grants 
of interests of less magnitude a right of reverter has been 
always, and is at the present day, allowed ,,to remain to the 
""lord of the fee, and services are therefore permitted to be im- 
plied or reserved to the grantor and his heirs on such grants. 
T&e interest which thus remains in the grantor has obtained 
peculiarly the name of ‘‘ the reversion,” that is, the grantor has 
a right to the possession of tlie land whenever it shall become 
vacant by tlie determination of the estate in possession, which in 
> {a) 18 £dw. 1. stat. l. 
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technical language is usually called the particular estate. Lands 
are held, in a stricter sense than that before mentioned, of the re- 
versioner, and he, his heirs ai^^ assigns, are entitled to the services 
due from every tenant to his lord. Perhaps it may be necessary to 
remark, that tlie word heirs” is here used merely as a general 
denomination for all those who succeed by law to the estate of 
the grantor ; and the doctrine applies equally to successors in 
the case of corporate bodies, or to personal representatives 
whei'e the grantor has but a chattel interest. This secondary 
and incorporeal species of property, of which services arc 
merely the manifestation, is concurrent with the estate in pos- 
session, and is capable of being granted in the same manner as 
the land itself. All the minor divisions of the reversion so 
granted, if immediate upon the particular estate, partake of 
the general nature of the ultimate reversion; or, in other 
words, the rights, incidents, and properties, of the ultimate re- 
versioner may be delegated to the grantee for a definite period. 
Ill this point of view the immediate reversioner may be called 
the landlord, and the grantee of the particular estate the te- 
nant; and the same terms may be applied through all the 
gradations of the fee, wherever the relation is of that immediate 
nature, that upon the determination of the particular estate next 
antecedent, the person in possession of the larger interest would 
be entitled to the benefit of the extinction of such antecedent 
estate. This immediate relation is likewise called a privity of 
estate, because each particular estate is supposed to be carved 
out of the estate of the immediate reversion : but no relation of 
this kind is permitted to exist where any intermediate interest 
intervenes, although, technically speaking, the parties may pos- 
sess parts of the same individual estate in fee simple. The 
ultimate reversioner is sometimes called the landlord para- 
mount or supreme, and the person in the actual receipt of the 
rents and profits of the land the tenant paravail, because he 
is supposed to make avail or advantage of the land. Whilst 
we are upon this point, it may be observed, that the notion of a 
remainder ought to be carefully distinguished from that of a 
feudal reversion. A remainderman may be entitled to the pos- 
session on the determination of, the particular estate; but the 
particular estate is not held of him, nor is he entitled to the 
services in the mean time* He is entitled to the estate, merely 



4 


INTRODUCTiaX. 


becausie it is the time fixed for his estate to commence in in- 
terest. But until the remainder takes effect, the particular 
estate is held of the reversioner, and services seem to be due to 
the reversioner, notwithstanding the extinction of the particular 
estate would not enure to his immediate benefit, (a) If the 
whole fee be parcelled out by way of remainder, there can be no 
reversion in the present and usual acceptation of the term. The 
tenure is then of the next superior lord, who by the long opera- 
tion of the statute Quia emptores^ and the extinction of mesne 
lordships, is now usually the king. 

As estates tail before the statute dc donis were in effect a 
species of fee simple, and in consequence of that statute they leave 
but a slight chance of reverter to- the donor, they have never 
been the subject of contract between landlord and tenant. All 
particular estates however of less duration come under this de- 
nomination. Such arc estates for the grantor’s or grantee’s 
own life, or for the life or lives of one or more other persons, 
estates for years and tenancy at will. 

Estates for life, whether for the grantee’sTown life, or for the 
life or lives of one or more other persons, are freehold interests. 
They are assignable in their nature. At common law they are 
created by feoffment, to which livery of seisin is essential ; they 
cannot consequently at common law be made to commence in 
fulurOj because a livery of seisin must operate presently, or 
not at all. If an estate of this nature is made for any other 
person’s life but that of the grantee, it is usually called an 
estate pur autre vie, and the person on whose life the duration 
of the estate depends is called cestui que vie. 

Estates pur autre vie are not estates of inheritance, nor pro- 
perly even descendible freeholds, as they have been sometimes 
represented to be ; for before the statute of frauds, (i) if an 
action had been brought on the bond of the ancestor against his 
heir by reason of the possession of such estates, he might have 
pleaded riens per descent,'"'* This peculiarity arose from the in- 
cident of occupancy to which they were liable at the common law. 
If the estate had been granted to the lessee without naming his 
heirs, and the lessee pur autre vie died during the life of ceslui que 
•tie, the possession was considered vacant at his death, and the 

(c) But quaere. lute 7 W, III. c. 12 8. 12. 

29 Cb. li. €. S. s. 12. Irish sta* 
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person first entering after the death of the lessee became tenant 
pu^ autre vie; and in law he was called an occupant^ because 
bis title was by his occupying the possession when vacated by 
the death of the lessee. So if any person having entered by 
legal title as tenant to the lessee pur autfe vie happened to be 
in possession at such a point of time^ he became immediately 
an occupant, because the law cast the freehold upon him i 
neither was it necessary that he should claim as occupant ; for 
it being for his advantage, the law forthwith adjudged him to 
be an occupant, although he might afterwards waive such a 
title, (a) The only exception to the law with respect to oc- 
cupancy was in the case of the king ; against whom there could 
be no occupancy, because no laches can be attributed to the 
king for not entering, where he may be entitled. This being 
the nature of estates pur autre rf>, if the heir entered after the 
death of his ancestor, be took the estate not by virtue of his re- 
lationship, but as general occupant, and consequently w as not 
liable to the specialty debts of his ancestor by reason of such 
general occupancy. If the heir had been named in the grant, 
this prevented, indeed, general occupancy ; and upon the death 
of the lessee during the lifetime of cestui que vie^ the heir was 
entitled to take as special occupant : but neither W'as he in this 
case chargeable at the common law on account of such property as 
having assets by descent, the circumstance of His being named 
in the grant being considered merely as a designation of the 
person who should take by occupancy in the event of the lessees 
dying before cestui que vie. The statute of frauds, however, 
has made estates pur autre vie chargeable in the hands of the 
heir as assets by descent, if he takes by reason of a special oc- 
cupancy ; and if there should be no special occupant, the sta- 
tute has directed that the estate should go to the executor or 
administrator of the lessee, and be assets in his hands for the 
payment of debts generally. Another statute (14 Geo. II. c. 
20. (b) ) has made them distributable as personalty where not 
otherw ise disposed of, and where there is no special occupant. 
These estates, therefore, partake of the nature of personal 
estates, though not chattels : but they remain freehold for many 
purposes, such as a qualification to vote for members of parlia- 

(a) Skelliton v. Hay, Cro. 3ac. 554. (b) There is no stahile in Ireland to 

Hidden r. Vreigh, 187 Uii'* eftrrL jULt, 



6 


INTRODUCTION. 


ment, and to kill gam6 ; and a will devising them most be af^ 
tested by three witnesses, (a) 

A lease for years is a contract for the possession of land for 
some definite period of time ; and in a general sense, all de- 
mises, whether for more years than one, or for one year, or for 
the fraction of a year, or for a month or week, equally come 
under the general denomination of a tenancy for years; for the 
same leading feature cliaracterises all such tenancies, namely, 
the certainty of the time for which the estate is granted. Such 
leases, however, may be made determinable on some contingent 
event before their expiration by efliuxion of lime; for such con- 
dition of their duration is merely collateral to the term, which 
till the happening of such event is a term for years, for a de- 
finite period. In this way a term for years may be made de- 
terminable upon one, two, or more lives, which in such cases 
are considered as merely collateral to the term, and do not alter 
the denomination of the estate granted. Leases for yeai’s may 
be made to commence immediately, or at some future time ; in 
both cases, however, the demise will be considered as a present 
disposition of the land, although in the latter case a qualified 
interest only, called an intercssc termim^ passes at the time of 
the contract, and no part of the estate is taken out of the grantor 
as far as affects the reversion, or the rights of third parties, until 
the estate commences in possession. 

Terms for years arc ineie chattels, althotigli, in contradistinc- 
tion to moveable chattels, they are called chattels real : they 
are therefore incapable of being transmitted in ordinary cases 
by any words of limitation to those persons who are entitled 
to the succession in other cases of real property. The king, by 
bis prerogative, is excepted out of this rule, and may take chat- 
tels in succession. The Chamberlain of London is said to be 
another exception : for by the custom of London, confirmed by 
several acts of parliament, he may take chattels in succession 
for the benefit of orphans : but it may be doubted whether this 
custom extends to leases for years, since the books (i) in wl»ich 
the custom is mentioned relate only to obligations and re- 
cognizances which arc made to the chamberlain and his suc- 

(fl) ?9 Cha. II. c. 3. s. 9. Irish slat. (b) Bird v. Wolford, Cro. Eliz. 464. 
7W.III.C. 12. s. 12. SceZouchd. Forsc 6b2. I'ulwuud's case, 4 Hep. 65. 
t’. Forsc, 7 East. !86. 
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ccssors, by way of security for orphans’ portions. In all other 
cases they vest by act of law in the executor or administrator of 
the lessee, as personal assets for the payment of debts ; there- 
fore if a lease for years be made to a man and his heirs^ or to a 
bishop, parson, or any other sole corporation, and his successors ; 
it will, notwithstanding, go to his personal representatives, (a) 
In the lifetime of the party, however, any disposition of his 
estate for years may be made which he chooses ; and it may be 
useful, perhaps, to mention in this place, that if a tenant for 
life or years transfer all his estate to another, be transfers all 
his privity of estate; and the conveyance is called an assignment : 
if he transfer the possession for a less period than his own lease, 
it is called an underlease; and there is no privity between the 
underlcssee and the reversioner, upon the principle which I 
have before mentioned. 

All tenancies for life or years arc subject to the feudal in- 
cident of forfeiture, of wdiich the reversioner is entitled to the 
benefit. A default of services, such as nonpayment of rent, was 
originally a cause of forfeiture. In these cases, however, the 
remedy by distress has been substituted by our law; or, in other 
words, the profits of the land may be seised as a pain to compel 
the performance of services without any forfeiture of the estate 
itself. At the present day the only causes of forfeiture are such 
tortious acts of the tenant as tend to the disherison of the re- 
versioner, and which arc necessarily the grossest violations of 
the obligations of tenure. 

If the tenant for life or years, assign his estate to his landlord ; 
or, in more technical language, if the tenant of the particular 
estate yield up Iiis estate to the reversioner, it is called a sur- 
render, and will cause an extinction of the particular estate in 
the reversion. If the reversion accedes to the particular estate, 
the same effect in most instances will be produced; and in that 
case the extinguishmeDt is called a merger, or drowning of the 
partkular estate in the reversion. 

With respect to terms for years, it may be further observed, 
that they have acquired in modern times a fictitious existence in 
some cases, in consequence of the disuse of real actions, and the 
introduction of the mixed action of ejectment. Actions of eject- 
ment were originally intended for the benefit of termor for 
(a) Co. Liu. 9 . a. 46. b. 90. a. I Uul. Abr. 515, 
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years to recover the possessioa, if expelled ; and, indeed, they 
%iay be used for that purpose now : but they are now more 
cocnmonly'fergned actions, and our courts have moulded them 
into the most convenient form for trying titles to the freehold 
and the inheritance. The plaintiff is in such cases a fictitious 
person, wjbo is supposed to be the lessee for years of the person 
^claiming title^ The tenant in possession is^ usually the defend* 
ant ; and if he be a lessee for life or years, the reversioner may, 
on certain terms, be admitted defendant with him. The system 
is now well understood ; the^ point of title to the freehold is 
raised, and in most cases is the only point permitted to be 
litigat^« But, although the process is in so great a degree 
fictitious, yet the courts so far regard transactions of the same 
kind of a real nature that the lease by which the fictitious 
plaintiff claims must have in general all the requisites of a real 
lease. 

A tenancy at will is the lowest species of estate which depends 
on contract : as the name imports, it is for no definite period ; 
and although it may not be so expressed, it is essential that its 
continuance should be at the will of both parties. This kind of 
tenancy is a contract of so personal a nature, that it cannot be 
transferred ; any at|empt to do so on the part of the tenant will 
determine the tenancy, as well as any indirect act, such as treason 
or outlawry (a) in a civil action, which has a tendency to de- 
stroy the relation between the parties : so if the lessor is ousted, 
the tenant at will becomes tenant to the disseisor, the tenancy 
at will to the first lessor is determined, (b) So, if the landlord 
alien the reversion, or do any act inconsistent with the will, it 
h at an end. (r) 

A tenancy at will is determined by the death of the lessor 
or lessee : but if the estate is made to two, or by two, the death 
of one jvill not determine the tenlfncy ; (d) nor is such a tenancy 
determined by the marriage of a female lessor or lessee, (e) 

By the custom of London a tenant at will under 40^. rent 
cannot be turned out of possession without a quarter’s warning, 
and a tenant at will paying al^ve40f. rent shall not be turned 

0?) Doc d. Warren v. Fearnyside, (lO Com. Dig. Estate H. 7. Co. 
iWils. 176. Litt. 65. 

(») Lockey v, Duroiloe, Styl. 566^ (c) Co. Litt. 55. Henstead's case, 

(e) Hcttchroaa t». lsle»> 1 Vent. 247. 5 Bep. 10, a, Crooke's case. Hell. 72. 
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out without half a year’s warnisg. (a) This custom is said, in 
«nother case (6) to have been proved by an ancient^ city book in 
French called Liber Albus.” The counsel for Ihe' plaintiff 
attended Holt, C. J. at his chambers, who told htmu^had cbn> 
united all the judges of England ; and that Tre^., C, J. waaof 
his opinion, that the custom did not give the tenant a fixed estate 
to bar the landloi^ in ejectment : but gave a |;emedy, if dis- 
turbed, by collateral action. But the other judges, contrd, who 
held that the landlord could not recoVer against such a tenant 
at will without half a year's warning. 

It is said, that if the tenant at will rendering rent quarterly, 
determine his will in the middle of a quarter, he ii|ust pay 
a quarter’s rent; and if the lessor do the like, he must lose 
a quarter’s rent : (c) but if a tenancy at will is determined 
without any default in the tenant after he has sown the land, 
and before he can reap it, be is entitled to the crop after 
his occupation has ceased. This privilege, which is com- 
mon to all tenancies, the termination of which depends on 
contingencies not in the power of the tenant to guard against, 
is called the privilege of taking the emblements, the word 
emblements being derived from the French words 
in the blade. If the tenant determines the will by his own 
act, it will follow that he is not entitled to emblements. So if 
the determination of the lease is certain, and after the tenant 
has sown the land the lease expires before the corn harvest, 
the lessor shall have the corn, because it was the folly of the 
lessee to sow that which he knew he could not reap. If the 
tenant at will is outlawed, the king shall have the emble- 
ments : but if the lessor is outlawed, the tenant shall have 
them, (d) 

In the case of Timmins v. Rawlinson, (e) the court said that 
leases at will in the strict lii^al sense existed only notionally ; 
upon which Mr. Hargreave (/) remarks, that he presumes the 
observation means, not that the estate at will may not now 
arise as w ell as formerly ; but only that it is no longer usual to 
create such estates, andthat judges incline strongly against im- 
plying them. The point has, however, been recently discussed 

(a) Dethick v. Saunders, 2 Sid. 20. (d) Gland’s case, 5 Rep. 116. 

{*) Taylor v. Seed, Comb. 383. (e) 3 Burr. 1603. 1 Bl. 633. 

{«) Layton v. Field, 3 Salk. 222. (/) Co. Litt. 55. a. n. 3. 

2 
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in Richardson r. Lang;ridge. (a) The defendant having built a 
shed on a plot of land^ let the same by parol to the plaiiitiflT^ 
who was a carrier, upon an agreement, made without reference 
to time, that the plaintiff should convert it into a stable, and 
that the defendant should have all the dung made by the plain* 
tiff’s horses*. This contract was ruled to be a strict tenancy at 
will. Sir J. Mansfield, C. J., with reference to the argument 
that a tenancy at will cannot now exist, said, You must find 
some act of parliament, or some decision of the courts, that two 
persons cannot agree to make a tenancy at will* If two parties 
agree) the one to let, and the other to hold, as long as both par* 
ties please, it is a holding at will, and there is nothing to hinder 
them from making such an agreement.” Heath, J. was of the 
same opinion ; and observed, that it had been said, that an in- 
definite hiring of a servant was a hiring for a year : but the 
cases did not apply* That presumption is founded upon the 
universal custom of hiring servants at statute fairs, which is 
usually for a year : but there is no custom, that if a man let 
premises to another, he lets for a year* Chambre, J. The tak- 
ing of the dung by the landlord gave the tenant no term in the 
premises* A mere general letting is a letting at will : if the? 
lessor accepts yearly rent, or rent measured by any aliquot part 
of a year, the courts have held this evidence of a taking lor a 
year. 

Sir W* D. Evans observes, that lettings analogous to that in 
the preceding case, he apprehends, are in practice very frequent, 
although, through their insignificance, they do not furnish often 
matter for judicial investigation* The letting of a piece of 
land for instance, for the purpose of growing a crop of potatoes, 
or other vegetables, for a gross sum, or a proportion of the pro- 
fits^ is very familiar ; and may, perhaps, be reckoned without 
prejudice tenancies at will; for if the crop is sown, and the 
estate is determined by the lessor, the tenant is entitled to eni* 
blcments, and the lessor cannot demand the rent without allow* 
ing the lessee the full benefit of his contract* The taking agist* 
ment for cattle is, with reference to the settlement law, a te* 
nancy : but if the agreement is not for any certain time, it should 
seem that there is no more than a tenancy at will. 

Tenant at sufferance is he who enters by lawful demise or title, 
{a) 4 Taunt* 126. 
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atid continues in possession after his estate is determined tvilh- 
out ag^reement. Against the king there can be no tenant at 
sufferance; for the king being incapable of laches, such a person 
would become an intruder. So a guardian continuing in pos-« 
session after the full age of the heir, is an abator, and not tenant 
at sufferance. The usual way in which this species of tenancy 
arises, is by tenants or lessees holding over after the expiration 
of their estates. If a lessee jpnr autre vie holds over after the 
death of cestui que vie^ or the lessee for years continues in pos« 
session after his term, the law, rather than intend a wrong 
where their first possession was lawful, creates this kind of re-* 
lation, in which the absence of the legal imputation of tort is 
the only circumstance which distinguishes it from any other un* 
authorised possession of the land* In former times, if the lessee 
so holding over paid rent according to the former contract, he 
became a tenant at will; and in the present day, under the same 
circumstances, the payment of rent would be presumptive evi- 
dence of his being a tenant from year to year, which species 
of tenancy partakes so far of the nature of estates at wiD, that it 
continues from year to year without any definite term as long 
as both parties please, subject to be determined by half a legal 
year’s notice previous to the expiration of the current yean It 
is, however, to all intents and purposes a tenancy for a term of 
years, and is like other terms transmissible to representatives, (a) 
If a tenant at will holds over after the entry of the lessor, he is 
tenant at siiflerance. (b) 

There is no privity between the reversioner and tenant at suf- 
ferance ; he therefore may be ejected without any notice to 
quit, or any demand of the possession of the land, (c) Which 
circumstance sheivs that this kind of possession scarcely deserves 
the name of tenancy ; since in all other cases of tenancy for an 
indefinite time, such as tenancy at will or tenancy from year to 
year, either a demand of the possesnon in the case of tenancy at 
will, or a particular notice to quit, viz, half a year’s notice 
ending with the year of the tenancy, in the case of tenancy from 
year to year, is requisite before the tenant in possession can be 
treated as a wrong-doer. 

(a) Doc d. Shore v. Porter, ST. (r) Butler r.Duckmanton,Cro.Jac. 
R. 13. 1^9, 

(^) Barham v, HaTmaii, Dj. I73,a. 
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A tenant at sulTerance in coipmon cases is so far tenant that 
he may maintain trespass against strangers ; but if the posses- 
sion devolves to the king, his possession is vanished, and he 
cannot maintain trespass, (a) 

In concluding our remarks upon this part of the subject, it 
may be observed, that the relation of landlord and tenant does 
not necessarily exist in many cases where the legal ownership is 
in one person, and the possession in another, although by the 
express compact of the parties. Therefore, although it has been 
sometimes said that a mortgagor in possession is tenant at will to 
the mortgagee, such an application of the term seems to be inac- 
curate and erroneous. Where indeed there is a clause that, until 
default of payment, the mortgagor and his heirs shall continue 
in possession, Sir W. D. Evans is inclined to think that it 
might be pleaded as a tenancy for years, (ft) A fortiori it might 
be so pleaded, if it is specially provided that the mortgagor may 
retain possession for a number of years certain without redemp- 
tion : but it would be nevertheless improper to confound the 
principles of such cases with the principles which govern the re- 
lation of landlords and tenants, (c) 

With regard to the common case of a mortgagor con- 
tinuing in possession after default in payment of the mort- 
gage-money, no very precise notion appears to have prevail- 
ed, as to the nature of the relation between him and the mort- 
gagee, till it became material to ascertain it in modern times* 
— In Keech v. Hall, (df) before Lord Mansfield, the mortgagor 
had leased the land subsequent to the mortgage ; and it was 
ruled that the mortgagee might recover in ejectment against the 
lessee without notice to quit. In the course of the judgment, 
Lord Mansfield made the following observations : — The ques- 
tion for the Court to decide is, whether by the agreement under- 
stood between mortgagors and mortgagees, which is, that the 
latter shall receive interest^ and the former keep possession ; 
the mortgagee has given an implied authority to let, from year 

(a) Tailor's case, Clay. 55. Halton, Carlh. 414. Bedo v. Saunder- 

(5) Bui see Evans v. Thomas, Cro. son, Cro. Jac. 440. Doc d. Titford v, 
Jac. 172. Chambers, 4Camp. N. P. C. 1. Mur- 

(c) See Pausely v. Blackman, Cro. ray v. Harding, 2 Black. 859. Roberts 
Jac. 679. Smartle r. Williams, 3 Lev. r. Trenaync, Cro. Jac. 50. 

387. and Walk. Conv. 3d edit. p. 13. (d) Dough 21. 

by Coote and Morley. Holland v 
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to yoar^ at rack-rent, or whether he may treat the defendant as 
a trespasser, disseisor, or wrong-doer. When the mortgagor is 
left in possession, the true inference to be drawn is an agreement 
that he shall possess the premises as tenant at will, in the strictest 
sense of the word; and therefore no notice is ever given to quit; 
and he is not even entitled to reap the crops as other tenants at 
will, because all is liable to the debt ; on the payment of which 
the mortgagee’s title ceases, (a) The mortgagor has no power, 
express or implied, tp let leases not subject to every circumstance 
of the mortgage. 

In Mossd. Gallimore, a subsequent case in the same book, (b) 
Lord Mansiiel^d said, a mortgagor is not properly tenant at will 
to the mortgagee, for he pays him no rent. He is only so 
quodam modo. Nothing is more apt to confound than a simile. 
The mortgagor receives the rent by the tacit consent of the 
mortgagee : but the mortgagee may put an end to the agreement 
when he pleases. Buller J. In Keech v. Hall the Court did 
not consider the mortgagor as tenant at will for all purposes. 
Expressions, in particular cases, should be understood, with re- 
lation to the subject matter. 

In Birch v. Wright, (c) in which the real point decided was, 
that the tenant of the mortgagor was tenant to the mortgagee, 
after notice given to him of the mortgage, Mr. Justice Buller 
expressed himself with reference to this point as follows ; — That 
a mortgagor has often been called a tenant at will to the mort- 
gagee in courts of law and equity is undoubtedly true; but I 
think inaccurately so: and the expression has been used w^hen it 
was not very material to ascertain what his powers or interest 
were, or to settle with any great precision in what respects he 
did, and in what respects he did not resemble a tenant at will. 
In old cases he is sometimes called tenant at will, and sometimes 
tenant at sufferance. After adverting to Keech v. Hall, and 
Moss V. Gallimore, and referring to Com. Dig. tit. Estate, 1. 
H. he said whenever it is necessary to decide a similar question 
between the mortgagor and mortgagee, it seems to me that it 
will be quite sufficient to call them so without having recourse 
to any other description of men, or to what they are most like. 

(«) This is not the case, as the sub- (6) Dough 279. 

ject would be considered at law. Note (e) 1 T. R. S78. 

by Sir W. D. Evans. 
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But if a likeness must be found, I think, as it was put by 
Ashurst, J.5 in Moss V. Gallimore, a mortgagor is as much, if not 
more like a receiver, than tenant at will. In truth, he is not 
either. He is not a tenant at will, because be is not entitled lo 
the growing crops after the will is determined. He is not con- 
eidered as tenant at will in those proceedings which are in daily 
use between a mortgagor and mortgagee ; I mean in ejectments 
brought for the recovery of the mortgaged lands. If he were 
tenant at will, the demise could not be laid on a day antecedent 
to the determination of the will. But it is every day’s practice 
to lay the demise on a day long before there has been any actual 
determination of the w^ill, sometimes back to the time when the 
mortgage became forfeited ; and no objection has ever been 
made on that account. He is not a receiver: for if he were, he 
should be obliged to pay all the rents and profits to the mort- 
gagee, which is not the case, (a) Two things, which differ from 
each^ther in any respect, cannot be the same : therefore he is 
neither tenant at will nor receiver. Nor is it necessary that it 
ahould be so : for a mortgagor and mortgagee are characters as 
well known, and their rights, powers, and interests, as well set- 
tled, as any in the law. The possession of the mortgagor is the 
possession of the mortgagee; and as to the inheritance, they have 
but one title between them. The mortgagor lias no power of 
making leases to bind the mortgagee. He cannot, against the 
will of the mortgagee, do any act to disseise him. (b) And the 
reason is, because the mortgagee, so long as he receives bis in- 
terest, is virtually, and in the eye of the law, in possession. 
The mortgagee has a right to the actual possession when- 
ever he pleases : he may bring his ejectment any moment that 
he will, and he is entitled to the estate, as it is with all the 
crops growing on it. He is also entitled to all the rents 
which have become due since his mortgage, and which are un- 
paid. (c) 

Notwithstanding these distinctions, which appear to be sound 
and judicious, the same inaccuracy which has been so much ani- 
madverted upon is not unfrequent in practice, and in later cases 
in some of which the consequence of such assumption is most 

(a) Sec ex parte Wilson, 2 Ves. and 3 Lev. 38S. and Skin. 424, 

B. 252. (e) Moss v, dallimorc, Bougl. 279. 

(5) Cro. Jac. C(iO. Cro. Car. 304. 

1 
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important, although the discussion would be irrelevant to our 
present subject. (o) 

In Thunder d. Weaver v. Belcher, (ft) the assignee of a mort- 
gage having recovered in ejectment without notice against te- 
nant from year to year who had been let into possession after 
the mortgage, and before the assignment : on application to 
the court for a rule to shew cause for a new trial, it was con- 
tended that the defendant was at all events tenant at will or at 
sufferance ; and no demand of the possession having been made 
by the mortgagee, nor any refusal by the tenant to attorn, (c) 
he could not be considered a trespasser, which he was assumed 
to be by the ejectment. Lord Ellenborough, C. J. said, 
mortgagor is no more than a tenant at sufferance, not entitled to 
a notice to quit; and one tenant at sufferance cannot make ano- 
ther.^^ It must be remembered, however, that this was an ex- 
pression used in refusing a rule to shew cause for a new trial, 
an occasion upon w hich, of all others, expressions are most fre- 
quently thrown out according to the impulse of the moment, and 
on which account such expressions ought least to be pressed as 
authority beyond the immediate point of decision. It must be 
recollected, that it is one of the incidents of tenancy by suffer- 
ance, that it is always held by wrong in opposition to a tenancy 
at will, which is always by right; and there is always sufficient 
assent of the mortgagee to the actual possession being held by 
the mortgagor, or his tenants, to prevent the imputation of such 
possession being wrongful, although it is held subject to the 
election of the mortgagee to put an end to it by immediate 
ejectment, without any previous formality of notice. With re- 
spect to this point, Sir W. D. Evans inclines to think that, in 
mortgage cases, a court would direct a jury to presume an 
actual assent to such a holding as regularly subsists between a 
mortgagor and mortgagee, notwithstanding any changes of pro- 
perty, which would have the effect of determining an ordinary 
estate at will. It is likewise to be noted, that a tenancy at suf- 
ferance consists in a wrongful continuance of the possession after 
the determination of a rightful estate held as tenant to another 
perscr» : which rightful tenancy must be subsequent to the title 

(«) See Cholmoiideley v, Clinton, (c) That is, to acknoirlcdge the as- 
« Mcr. 173. pp. 202. 20i>. 359. signee’s title. 

(5) 3 East. 449. 
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of Ibe ulortg^agee, and cannot be connected in any manner wit6 
the |>y:evious title of the mortgagor as owner. 

So again in the case of a nioitgagee in possessioDi holding 
over after he is satisfied, there is no tenancy either at law or in 
equity. The mortgagee is merely a trustee, and is bound to 
account for the balance and interest, (n) The Vice-Chancellor, 
in giving judgment in the case cited, observed, that a mort<» 
gage .^consisted of two thin^ : a personal contract for a debt 
secured by an estate, and in equity, the estate is no more than a 
pledge or security for the debt: the debt is the principal, the 
estate is the accident. Whether the mortgagee is, or is not, in 
possession of the pledge, his right is precisely the same, with 
this difference, indeed, that he never has any right in equity to 
the estate, except as a fund to pay him his debt ; for every 
other purpose the estate is the estate of the mortgagor ; and 
when the debt is paid, all the mortgagee's right and interest in 
the estate ceases. He has then the legal estate only, and not a 
beneficial interest in it. If the mortgagee has chosen to take 
possession, and help himself, he then becomes a bailiff without 
salary, and is accountable for the profits which are applicable 
in tfaq first instance to pay the principal and interest of his debt, 
and sJl other allowances to a mortgagee : but he is bound to be 
an accounting party, taking the estate in possession upon the 
principle and upon the obligation to account with the mort-' 
gagor for all the rente he receives. All the cases treat the mort- 
Igagee, as soon as he is paid, as becoming a mere naked trustee 
holding the legal estate for the benefit of cestui que trusty the 
mortgagor. 

A servitfit put into the occupation of a cottage, with less wages 
on that account, does not occupy as tenant : but his occupation is 
the occupation pf the master; and the |aaster may declare upon 
it as his own occupation; nor was it considered material in this 
/Case that the cottage was divided into two parts, one only of 
wl^ich was occupied^ by the servant, and the other by a tenant 
piling re^t^;^) T'be ^nie point hw| also been so decidi^d in the 
of (c) ^ 

Where n por^l^as^ is^permitted 16 tkke possession before the 
completion of Itis IroiitiMt, or where a lessee enters into posses* 

(a) Quarrell a. Beckford^ 1 W Beitic a. Beaumont, 16 East. 33. 

Cb. \ (r) Hex a. Stock, 2 Taunt. 339. 
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Sion under an agreement which is in 8ome degree a similar case, 
it is difficult to say what relation exists between the .parties* 

In a case (o) at Nisi Prius, before Lord Kenyon, wherc^, after 
the contract had failed for want of title, the vendor brought an 
action for use and occupation, the usual form of action at the 
preseift day for the recovery of rent or an equivalent for rent 
on implied contracts, and it appeared that the vendee had ex« 
pended a large sum of money in improvirjg the premisi^s, Lord 
Kenyon held, that the plaintifl' could not recover^ because it ap« 
peared that the occupation had not been beneficial to the 
vendee. 

In KirtJand r. Pouiisett, (/>) it appeared that the defendant 
(the purchaser of certain premises) having paid his purchase 
money, was permitted in July to occupy the premises. In the 
month of October following, the plaintiff not having made out 
a good title, the defendant declared that he rescinded the con* 
tract. He accordingly quitted the premises, and brought an ac- 
tion for money had and received, and recovered back from the 
vendor the whole purchase money, and the expenses of investi- 
gating the title. The vendor then brought this action (for use 
and occupation) to recover rent for the space of lime during 
which the defendant had occupied the premises. Best, Seijt. 
and Selwyn, contended for the defendant, that there was no con- 
tract, either express or implied, in this case : that the statute, (c) 
which gives the action for use and occupation, requires that 
some contract of demise should subsist ; and that the contract of 
sale, which was proved, by sufficiently accounting for the pos- 
session of the premises, disaffirmed the existence of any other 
contract. They urged the case of Ilearne r. Tomlitig, above' 
stated : but Espinasse contra, observed that Lord Kenyon limited 
his position to the case wliere the «occupBtion of the house was 
not beneficial. Mansfield, C. J., at the trial at first inclined to 
think that the action might be supported for that if a man had 
contracted for the purchase of an estate of the annual value of 
many tho^and pounds, and tthd through the imprudetice of the 
vendor been permitted to take possession which Ke might pos- 
•iWy retain for several years, pending a discussioh of the validity 
of the title in a t^nrt of equity, it would be strange if the par- 

(a> Henrne v. Toinlins, Peake. N. 145. 

P. C. lae. (^) Seepost.tit UseandO'ccupcitioli. 


c 
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chaser could hold the possession, and receive the profits during* 
all that time, without paying any consideration for it to. the 
vendor. But upon the ground that, during all the defendant’s 
occupation of the premises, the plaintiff had been in possJession 
of the purchase money, of nhicli he had made, or might have 
made, interest, the Chief Justice directed a nonsuit, with liberty 
for the plaintiff to move to set it aside, and a verdict entered for 
the plaintiff, with 8/. Is. 2|d. damages, being the amount of the 
difference by v-'hich the jury found the reasonable value of the 
hoiise during the defendant’s occupation to exceed the interest 
of the purchase money, computed for the time during which 
the money was in the defendant’s possession. According- 
ly, Shepherd, Seijt., moved for a rule nisi, contending that 
where a purchaser is let into possession in pursuance of a con- 
tract, if that contract is rescinded, and the parties are remitted 
to their original situation, an undertaking to pay rent arises by 
implication of law. Mansfield, C. J. I doubted extremely 
whether in any view of the case the plaintiff’ could recover for 
the occupation of the house. If no money had been paid, per- 
haps it might bo a different question : but if a man pays part of 
his money, and is so unwise as to take possession without 51 title, 
is it not just that the one party should take back his money, and 
the other take back his bouse? It is impossible to make the 
rules of law depend on the balance of loss or gain in the trans- 
action. The possession of a house is always beneficial, for it 
protects the occupier from the inclemency of the w^ealhcr. A 
contract cannot arise by implication of law under circumstances, 
the occurrence of which neither of the parties ever had in their 
contemplation.” The Court held unanimously that the nonsuit 
w-as right, and refused the rule. 

These are the only tw o cases at laiV which bear upon the sub- 
ject, and neither of them are satisfactory as to the point imme- 
diately before us. The case before Lord Kenyon, at Nisi Prius, 
is not distinct enough to be of much weight ; and in Kirtland v. 
Pounsett it seems evident that it might be admitted that the 
vendor had no title to recover in the action, without as- 
senting to the dictum of Sir J. Mansfield, that no implied con- 
tract could have existed under the circumstances. In a legal 
point of view the purchaser had no title to the possession, ex« 
cept by permission of the vendee ; and it seems clear that the 
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Tendor, notwithstanding such permission, might have brought 
geetment against him, although not without first demanding the 
possession, (c) That something like a tenancy at will, if not a 
tenancy at will, subsists between the parties under such circum- 
stances it seems scarcely possible to deny; and this notion seems 
to be confirmed by the old law in the case of feoffments, where, 
according to Littleton, (d) if livery was wanting, and the feoffor 
notwithstanding, delivered the deed to the feoffee, he might 
enter and occupy at the will of the feoffor, deliveriipg of the deed 
being construed into a permission to occupy, although the deed 
could not operate so as to pass the interest intended for want of 
livery. With respect to the principal point in Kirtland®. Poun- 
sett, the proper remedy in such cases seems to be in a court of 
equity, which Mill, upon the motion of the vendor, set an oc- 
cupation rent on the premises, if no money has been paid ; and if 
a deposit has been paid, 4/. per cent, interest on the deposit will 
be deducted out of such rent, (e) 

It is not necessary, however, in the form of action used in the 
cases last cited, that the precise relation of landlord and tenant 
should be made out, if there be in point of fact an ownership on 
the one hand, and an occupation on the other. For in a recent 
case, (/’) where it appeared that the defendant had agreed to 
sell some freehold property to A., and A. immediately after- 
M'ards sold the property bj* public auction in lots, of one of 
which lots the plaintiff became the purchaser, and took posses- 
sion, and afterwards the original vendor (the defendant) refusing 
to perform his contract, A. brought a suit in equity for specific 
performance, pending u hich the defendant obtained possession 
from the plaintiff, on a misrepresentation that A. had failed in 
his suit, — upon A.’s ultimately succeeding in equity, it was held 
that the plaintiff might maintain the action for use aiid occupa- 
tion against the defendant (the original vendor) for all the time 
during which he held the possession so obtained from the second 
purchaser. 'J be cause Mas tried before Mr. Justice Holroyd, 
when that learned judge, holding that the action could not be 
maintained under the circtiaistances disclosed Jn evidence, non- 


(c) Right d. Lewis v. Beard, 13 EUist 
210 . 

id) Seel. 68. 

(«) Stnyth r. Lloyd, 1 Madd. Ck.Ca. 


618, Dyer r. Hargreavc, 10 Yes. 
50 ,^. 

(/) Hull i\ Vaughan, 6 Price, Exch. 
Hep. 167. 

2 ' 
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iluitRii the plaintiff. The court of exchequer set aside the non* 
Sttity upon the principle before stated. In this case Barm 
Graham observed, that in questions w£ich have reference to the 
act of parliament, {g) it was quite clear that a distinct relation** 
ship of landlord and tenant should be established ; but this case 
Blight stand on principles of common law, as recognized by all 
the cases, both old and new. My difficulty, said his lordship, 
has been to reconcile that rule with the case of Kirtland v. 
Pounsett, where the Chief Justice has certainly expressed him- 
self very strongly against the implication of an assumpsit, where 
it was not in the contemplation of the parties. Wood, B. 
Vaughan (the defendant) got possession by the effect of a misre- 
presentation of the state of things as between him and A, Whe- 
ther there was fniud in that, or only a mistake, makes no differ- 
ence. It was in foct, by the permission of the plaintiff, that be 
was let into possession. Then the contract between the defend- 
ant and A. was at length discovered not to be at an end, but 
to be still in force against the defendant ; and l||e accordingly 
once more delivers up possession of the land, and executes a 
proper conveyance. Then the plaintiff makes this demand for 
use and occupation ; and the defendant resists it on the ground 
that there was no agreement betw^een him and the plaintiff to 
hold on such terms as would entitle him to maintain this action. 
Will the law' permit such a defence ? Certainly not : for it im- 
plies in such a case a tacit promise that he will satisfy the plain- 
liflffor the use and occupation had. The form of the declaration 
in this case is material: and as this has been drawn, laying the 
holding by p€»rmission and sufferance, it is sufficient to meet the 
facts in proof in the present instance, and to maintain the ac- 
tion which has beeh properly founded on these circumstances. 
The sufferance is alleged and proved. He was suffered to take 
possession in consequence of a mistake certainly : but when that 
mistake is discovej;ed, the defendant must do the plaintiff justice. 

in this case it must be confessed, the decision of the Court 
met the justice of the case; and, as it was peculiar in its circum- 
stances^ no genera-l rule was violated : but it ought to be ob- 
served, that the doctrine of an equitable title prevailing in this 
form of action bears no analogy to the case before the Court, 
but is founded upon ^ very different principle. In this case the 
(£) See post. tit. Use and Occupation. 
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equitable title waa allowed to prevail against tbe legal title : 
bat in ordinary cases the^ law merely' gives a preference to the 
person possessing an equitable title, not against the person pos« 
sessing the legal title, but against a person claiming possession 
under such equitable title as tenant. 

If the contract be rescinded, the possession of the vendee 
seems to bear a strong resemblance to that of a tenant at suf* 
ferance. So if the contract of sale is conditional upon tbe 
vendee's paying the consideration within a limited time, and be 
fail to do so, the vendee is nothing more than tenant at suffer* 
ance, and may be ejected without notice, (h) 

If a man enter upon the occupation of premises under an 
agreement for a lease, it is clear that an action for use and oc- 
cupation will lie, because it cannot be supposed that the lessor 
has received an equivalent, as in the case of vendor and vendee, 
of which he may make profit in the way of interest to counter- 
balance the loss of the profit of tbe land : but, in the point of 
view in whieli we are now considering the subject, there is no 
distinction between the two classes of purchasers ; namely, the 
purchaser of the whole, and the purchaser of a qualified in- 
terest only in the premises, such as a lessee may be considered 
to be. 

In Hegan v. Johnson, (/) the tenant had been admitted to the 
possession under an agreement, and had been in possession for 
three quarters of a year. The landlord distrained for rent, by 
which conduct he must be considered as having assumed the 
existence of a teE)|j|ucy, and the tenant brought the usual action 
of replevin in which the point of tenancy arose. The Court 
asked whether (the lessor) could distrain ^t all under such an 
agreement. The occupier, they said, certainly did not become 
tenant from year to year at the beginning of the first month, or 
first three months : for clearly at any time before the end of the 
first year, if a lease had been tendered to tffe occupier, and he 
had refused to execute it, the lessor might have ejected him 
without any notice to quit ; and if he had executed it, he would 
thenceforth have held, not under the supposed demise, but under 
the lease. When a person is so foolish as to enter upoii the 
premises under an agreement for a lease without a stipulation, 

(W t)os d. Lesson o. Saycr, 3 (0 S Taunt. 148. 

Campb. 8. 
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that in case no lease is executed he ahall hold for one year cer- 
tain if he does not execute, the landlord may turn him out iivith- 
out notice. The effect is, the lessor cannot distrain for the rent ; 
he must bring his action. 

Upon this case, Sir W. D. Evans observes, that from what 
has passed in other cases, the proposition that the tenant might 
be ejected* without notice, must be understood only to mean 
without notice of six months, and not without any notice at all. 
Taking the proposition in this qualified sense as correct, and 
the doctrine of it seems essentially involved in the decision of 
the case, the tender of a lease would be immaterial as a ques- 
tion of law, the legal interest being only an estate at will ; and 
a court of law, according to the present course of practice, 
could not advert to the equitable remedies of a suit for specific 
performance and injunction. But it may be a question whether 
the tender of a lease, and a refusal to execute it, would not, 
under the circumstances, amount to a determination of the will, 
and turn it into an estate at sufferance, in wliich case the in- 
ference w^ould be right, that the tenant might be ejected with- 
out notice. 

It is a clearer case w here (k) a man gets possession of a house 
without the privity of the landlord, and afterwards they enter 
into a negociation for a lease, but differ about the terms, that 
there is no tenancy : for here the first occupation was unautho- 
rized; and (he contract being rescinded, the possession continues 
to be unauthorized, and may be treated accordingly. It may 
further be observed, as an inference from the abovementioned 
case of Hegari v. Johnson, that there seems to be no ground for 
considering such an occupation under an agreement as any 
thing more than a tenancy at will, even after the actual pay- 
ment of rent ; because, when the circumstances under which 
such payment was made are disclosed, they repel the inference 
ys'hich prvmi fade would arise from that circumstance. 


When after the statute dt donU the fetpal possibility of re- 
verter after a gift in tail w'as converted into an absolute re- 
version in the donor, the policy of the feudal luw obliged the 
tenant in tail to perform the same services to the dpoor for 
{k) Doe d. Kuight o. Quigley, 2 Campl). 505. 
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which the donor was answerable to the lord paramount. But 
the law never made the same implication on grants for lives or 
years; and, therefore, if the lessor makes no reservation of ser- 
vices, the law exacts none, except fealty, which every tenant 
having a determinate interest inland niu?t do, if required, as a 
manifestation of tenure. It is no longer, indeed, the practice 
to exact it: but the title to fealty still appeai;s to remain, and 
for compelling the performance of it the law has provided the 
remedy by distress, wliich is an inseparable incident to all ser- 
vices due by tenure ; and in the case of fealty cannot, as it is 
said, be excessive. (/) It will follow, therefore, that a rent, or 
as it is sometimes called a rent service, not because a rent is a 
service, but because it is in lieu of ser\dcc, is not a necessary 
part of leases for lives or years, considered with reference to 
the principles of tenure : neither is it so with respect to mu- 
tuality of contract; for, from favour or for valuable consideration 
given at the time of making the lease by way of fine or foregift, 
leases may be made w ithout reserving any rent. Rents, how- 
ever, have been considered at all times a convenient mode of 
apportioning the payment of the consideration agreed to be 
given by the lessee for the enjoyment of the land. In t?ie 
case of leases by the crown, and all corporate bodies, it is usual 
to give the tenant in possession the option of renewing upon the 
payment of a fine, without varying the rent at each letting : the 
reserved rent has accordingly, in such cases, obtained the ap- 
pellation of the ancient rent. Where no fine is paid, and the 
premises are let at the full rent, which the tenant is capable of 
affording, the rent is called a rack-rent, (wi) The improved 
rent is only a term in common ^rlance to denote cither that 
the old rent has been raised or improved, or that the rent re- 
served on an underlease is greater than that which the lessee 
pays to the original landlord ; and the lessee in such case is 
said to be the owner of the improved rent. 

Rent, being in the nature of services, is said technically to 
issue only out of corporeal hereditaments ; because the only 
remedy given by feudal law for default of services was by 
distress, and distress^ could only affect corporeal hereditaments. 
In process of time, however, it .became convenient to grant in- 

if' ‘T ° 

(0 Co, Litt. 68. b. n. 5. SuU. Lect. (m) Wood’s Inst. 194. 
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corporeal hereditaments by way of fiemise : rents were ret^erved 
on such contracts ; and although they could not be said to issue 
out of the hereditaments granted, an action of debt was per- 
mitted for rent arrear on such leaser:, (n) Advowsons, com- 
mons, (o) tithes, (pj liberties, fairs, markets, franchises, and 
other things of a like nature, are frequently demised, and an- 
nual payments for' the engagement of them have acquired the 
denomination of rent. All corporeal bereditiiinents have, there- 
fore, always been the proper subjects of demise : incorporeal 
hereditaments also, where they have been appendant, appur- 
tenant, or incident to corporeal hereditaments, have also been 
always deemed demiseable, together with their principals, al- 
though the rent could issue only out of the corporeal heredita- 
ments to which they were annexed. But in modern times in- 
corporeal hereditaments may be considered demiseable in gross, 
with some few exceptions. 

Commons, for instance, admit of some distinctions. A common 
may be appendant, as well as an advowson : but although an 
advowson appendant is severable^ and may be granted in gross, 
a common appendant which is of common right, and peculiar to 
arable land, is not so; for it was given !)v the law for beasts 
which serve for the maintenance of the plough, as horses and 
oxen, and to dung and coinpester the land as kine, sheep ; and, 
consequently, none can have common appendant, but he only 
who has the land to which such common is appendant. But 
there seems to be no objection to the occupier of land, or a 
messmige to which common is appurtenant, granting it in gross 
for life or years : but a common appurtenant for all beasts, 
levant and couchant, seems inalienable from the land, be- 
cause the condition which limits it is inseparable from the oc- 
cupation of the land to which it is appurtenant. Commons in 
gross may be demised in the same way as all other incorporeal 
hereditaments in gross. (//) Common pur cause de vicinage can- 
not be considered as grantable : for, in eflect, it is only an ex- 
cuse for trespass in uninclosed countries, and is not founded on 
any kind of right. One person may encloie against another, 
though such^ common has existed time out of mind; and it can 

(«) Bro. lit. Lease, UO. (p) The Dean Sjpd Chapter of Wiad- 

(o) Whiteman o. King, SH. Bl. 4. sor e. Gover, SSaund. 303. 

3 Salk. 94. ((jf) 3 Salk. 94. 
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only happen wbera beasts escape from one person’s lead into 
another’s by reason of vicinag^e. Offices also admit of some dis* 
tinctions. Those of a public judicial nature, and to which tlie 
personal character and capacity of the indiaid^rd exercising; it 
is the sole qualification, cannot be exercised by deputy, a id 
consequently are not grantable to any other person* There are 
other offices of great trust, but of a ministerial kind, whicli c jl:i<- 
not be granted pur autre vtV, or for years, on account of the 
numerous inconveniences which might be occasioned to the public 
by the death of the lessee : but grants of such last mentioned 
offices the life of the grantee, or for years, determinable on 
his life, with a condition that he shall exercise the office in per- 
son, seem not to be liable to the same objections, (r) In this 
way the offices of custos brevium, cliirograplier, clerk of the 
pipe, of the king’s silver, or of the crown office, remembrancer, 
or chamberlain of the exchequer, prothonotaries in the several 
courts of justice, maybe granted. The same restriction will 
apply to the office of w arden of the Fleet, or any other gaoler- 
ship. (s) The office of goaler to the Gatehouse prison in West- 
minster was formerly considered an exception. The dean and 
chapter of Westminster were the immediate grantees in fee of 
the crown, and were perpetual gaolers themselves : and it was 
their practice to lease for years, taking a security at the same 
time from the lessee for their own indemnity. The Gatehouse 
prison, which was situated in the sanctuary, Westminster, has 
long ceased to exist ; and the bridewell, Tothillfields, has been 
substituted in its place. (/) The office of marshal of the Marshal- 
sea of the King’s Bench having b$en revested in the crown by 
the stat. 37 Geo. 11. c. 17. is by that act made inalienable by 
the patentee of the crown. The same statute has extended the 
restriction to all inferior officers in that prison. 

It appears by the recital of the stat. 3 Edw. III. c. 13. that it 
was anciently the practice to assess the different counties in 
England, to a certain farm or payment,* for which the sheriff was 
accountable; and the hundreds and wapentakes were included in 

(r) Iriiclps r. Wincombe, 1 Roll. Sutton's case, 6 Mod. ^T. Meade ». 
Rep. 274. £Uis i;. Ruddle, S Lev. 151. Lenthall, Cro. Car. 587. Rex v. Leu- 
Nelson’s case, 1 Freeni. 428. See also thall, SMod. 145. 

Slat. 5 & 6 Edw. VI. c. 16. s. 2. (0 Rex r. Lady Broughton, T. 

(#) Reynolds’s case, 9 Rap. 95. a. Rayra. 216, 
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this assessment, as parcels of their respective counties. The 
sheriff likewise frequently made a profit by letting his county 
or the bailiwicks of hundreds and wapentakes, at an increased 
farm : but by the st^. 14Edw. III. s. 1. c. 9. it was provided that 
the sheriffs should hold the w^apentakes and hundreds in their 
own bands, and put in such bailiffs and hundredors, having lands 
within the bailiwicks and hundreds, for whom they would an- 
swer ; and if they w'ould let any hundreds, bailiwicks, or wapen* 
takes to farm, they should let the same at the ancient rent, with- 
out any increase. It has, however, been provided since that 
time by the stat. 33 Hen. VI. c. 10. that no sheriff shall let to 
farm in any manner his county, nor any of his bailiwicks or wapen- 
takes ; and on the principle of this statute Lord Hardw'icke re- 
fused to permit the keeper of a house of correction to assign 
over the profits and fees of his office, observing that, although 
this statute mentioned only sheriffs, it extended to all such mis- 
chiefs. (u) 

On the other hand, the king cannot grant a hundred so as to 
exclude the sheriff from executing his office and duty of she- 
riff in executing writs in his county. The petty leets, and 
courts baron of hundreds, w^ere originally derived out of the 
sheriff’s county court or tourn, which had consequently a 
general superintendance over them; but since hundreds were 
considered as of common right belonging to the king, inde- 
pendent of counties, the king made gi ants of them in fee siiuple 
for life or years. By the statute, however, of 3 Edw. Ill, c. 12. 
all hundreds let to farm by the then king for life, or otherwise, 
were annexed again to the counties; and it was thereby declared 
that they should not be severed from them for the future ; and 
by a subsequent statute (x) all hundreds and wapentakes which 
had been severed from their respective counties, except such as 
had been before that time granted in fee simple, were rejoined 
to the same counties. (3^) 

In a late case, (s) an assignment to trustees of all the emolu- 
ments and profits, which during the life, of A., and his continuing 
to hold the office of clerk of the peace, should arise in respect 
of such office, after deducting the salary of his deputy upon tru;t 

(tt) Methwold ‘v. Welbank, 2 Vez, (r) Slat. 14 Edw. 111. s. 1. c. 9. 

See Ballantine v. Irwin, Fortes. (^) 4 Inst. 267. 

S68. (x) Palmer e.Bate, 2 Brod.&B.67S. 
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for creditors, and from time to time to pay the surplus to A., was 
held to be invalid. It was not contended that the oflSce was 
saleable: but from the decision of the Court (by certificate to 
the Vice-Chancellor,) it may be inferred that they thought there 
was no distinction between the sale of the office, and the assign** 
ment of the profits. The office of clerk of the peace is regulated 
by two statutes. The stat. 37 Hen. VIII. c. I. s. 3. gives the 
nomination of clerks of the peace to the evstos rotulorum : and 
by the stat. 1 W. and M. c. 21. s. 5. a residence in the county is 
required ; and by both it is enacted that the office may be exe- 
cuted by deputy, to be approved by the custos rolulorum. 

Where an office is not of a public nature, there, although it is 
a judicial office, such as the stewardship of a court leet, a lease 
for years of such an office, determinable on the death of the lessee, 
has been held good, {a) Afortioriy such offices as do not concern 
the administration of] usticc, but which only require manual skill 
and diligence, may be so granted, or for life or years, absolutely, 
because they may be well exercised by deputy. (6) 

Hereditary offices, and dignities granted by the crown, honorh 
caasdy or as a reward of services, are merely personal, and are not 
alienable by the grantee, although they come under the denomina- 
tion of hereditament. The dignity of earl, indeed, has been also 
determined to be a tenement, on account of its relation to the 
earldom; (r) the original inode of creating which w^as by charter, 
granting him the third penny of the earldom or county from 
which he derived bis title, (d) the counties, as has been already 
mentioned, being at that time assessed at a certain farm or pay- 
ment to the king, (e) The ancient land honours or baronies also 
might be called tenements, of which kind of dignity only one re- 
mains at the present day, viz. the earldom of Arundel, attached 
to the honour and castle of Arundel, in Sussex, and enjoyed by 
the dukes of Norfolk. But since the conferring a dignity is an 
act of regality, such dignities seem not to be alienable, though 
they have something of a corporeal nature. It is almost super- 
fluous to add, the earls of Arundel may, like other proprietors, 
lease ♦he possessions of their barony for the purpose of agricul- 

(«) Howard v. Wood, 2 Lev. 245, (c) Nevifs case, 1 Rep. SS. 

(ft) Jones V. Clark, Hard. 45, Veal {d) Mad. Bar. An|\. 13*7. 

t). Prior, Hard. 351. The City of (e) Slat. 2Edw. 111. c. 12. 

London v. Hatton, Styl. 357. 

I 
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tare and good husbandry, without any licence or peiimsBioh 
from the crown, if) 

Although gdiods and chattels are said to be detniseable, the 
4erm seems to be rather inapplicable to such contract!. Since, 
however, in the liases of farms and bouses, it has been found 
convenient to include the live stock, and the farming, imple* 
ments on the land, and the furniture or other chattels attached to 
the house in the contract, they have acquired to a certain degree 
demiseable qualities ; yet the interest which passes to the lessee 
is extremely different from that which is transferred by a lease 
of lands, houses, or other hereditaments. Although the lessee 
has only the use and profits of such moveable chattels during 
the lease, and is restrained from selling or giving away any 
part of them during the term, yet the lessor is considered as 
having a reversionary interest of so precarious a nature, that at 
is accounted in law a mere possibility. No lease or grant call 
consequently be made of them after a lease in possession; and, in 
the case of live stock, the absolute property of such as die 
^ivests in the lessee, as well as all the young ones coming from 
>*them, such as calves, lambs, and other produce, which are con<* 
sidered as profits severed from the principal in compensation of 
the rent paid by the lessee : neither is the succession of young 
ones to be resembled to the succession of members in a corpora* 
tion aggregate; for the lease being a demise of certain individual 
cattle, the possibility of reverter when th(^y die is at an end. In 
the lease of stock, with the lambs, calves, &c. accruing during 
the term, at the end of the term, the increase Shall belong to 
the lessor. So in the case of a lease of dead goods, if any thing 
is added by way of reparation or ornament, the increase will 
belong to the less^or. (g) In the lease of houses, with the goods 
they contain, it is usual to annex a schedule of the articles to 
the lease, and to insert a covenant in the lease from the lessee 
to redeliver those specific articles ; and without such a covenant 
a lessor is said to have no other remedy for the recovery of 
them after the lease ended, but trover and detinue, {k) 

if) See Mid. Bar. Angl. SS. (i) Wood and Foster's case, Codh. 

(g) Wood o. Ash, Oi^a 1S9. US. Spencer’s case, 5 Bep. Id. b. 
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CHAPTER I. 

ON THE QUALIFICATIONS OF LESSOR AND LESSEE. 

IN the present Chapter, it is my intention to consider the 
<}ttalifications which the law requires in the contracting parties 
to enable the one to grant, and the other to accept the lease. 

The power of the lessor includes two considerations ; one of 
which is preliminary to the other. 1. It is necessary to inquire 
what are the requisites to enable him to grant at all. S. What 
quantity of interest the nature of his estate enables him to 
grant. If he has no power legally to grant at all, this affects 
the lease ab inilio^ and makes it void altogether, even against 
himself, except in some particular cases, which shall be men- 
tioned. If his interest be limited, or his power defeasible, a 
lease is only void or voidable on the event of his interest de- 
termining before the expiration of the lease, or on the extinc- 
tion of his right to the estate by the establishment of another 
person’s better title. 

1. Freehold leases at the present day may be created either 
by some conveyance operating by force of the statute of uses, 
in which case livery of seisin is not requisite; or it may be made 
in the old n ay at common law, by feoffment and livery of seisin. 
In the first case the lessor must have a seisin of the freehold, 
because no minor interest is sufficient to serve the uses ; aad 
in the other case the livery of seisin requisite to a feoffment will 
of itself work a disseisin if the lessor previously had no right to 
the freehold ; so that in all cases a fre|^old lease implies a 
seisin of the freehold in the lessor, either tortioiisly or by right. 
But for the creation of a lease for years, or at will, nothing 
more is requisite than that the lessor should have the posses- 
sion. The possession for a single day will enable him to make 
a valid contract for years : (a) but without stich a possession tW 
lessor will be just as much liable to an action on the stat. 32 Hen. 
[a) Wil»on r. Field, Can. temp. Holt 
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VIII. c. .9. against the selling pretended titles for making a 
lease for years, ^ for any grei|ter estate, (b) 

Where one intrudes on the possession of a farmer of the king, 
|iI^ough the king is not put out of thre fiUmhold, yet the term is 
turned to a rights and the intruder may make a lease for years, 
upon which his lessee may maintain ejectment, (c) Such a lease 
is good against all except him who lias right, on account of the 
respect which the law always pays to the notoriety of apparent 
possession ; the right to the possession being always primd facie 
in the person having the actual possession till the contrary be 
shewn. So a disseisor or other wrong-doer may make a lease 
for life or years, which sliall be good against all the world, ex- 
cept the disseisee, because the disseisor has a rightful freehold 
and possession against all but the disseisee, (d) But it will 
follow likewise that the rightful owner cannot make a lease 
either for life or years, when he is out of possession. If, there- 
fore, a disseisee intended to make a lease'^ he must enter or au- 
thorize another to enter in his name; and he must make the lease 
. ^during the continuance of his possession : for if there is no 
actual expulsion of the disseisor, or if the disseisor regain pos- 
session before the execution of the lease, this will operate as a 
new disseisin, and thus the seisin and possession requisite will 
be wanting at the time of making a lease, (e) The heir, indeed, 
after the death of bis ancestor, may make a lease before actual 
entry ; but that is because a seisin and possession in law is cast 
upon him immediately after the death of his ancestor, and none 
has seisin or possession in fact. But if a stranger enters by abate- 
ment, then the lease made afterwards by the heir, unless after 
actual entry and possession taken, w ill be void, because the en- 
try and possession in fact of the stranger divests the seisin and 
possession of the heir, (/) 

At the common law in all feoflmeiit«i and grants some act was 
necessary upon the giirt of the tcoflee or grantee to signify his 

(b) Fjurtridge v. Strange, Flow. 78. Lilt, .S69. a. Yin. Abr. Kstatc R. a. 

(e) Thurston’s case, Ow. 16. Lee (c) Jennings r. Braggc, Cro. Eliz, 
1 *. Norris, Cro. Eliz. SSI.' Anon. S 446. Co. Litt. 48. b. Stephens v. £1- 
Leon. 806. pi. 865. case, liott, Cro. Eliz. 48S. Doe d. Duckett 

Owen. 15. V. Watts, 9 East. 17, Pagec. Jourdan, 

(d!) Slywrigbt e. Page, Gpuldsb. 101. 1 Leon. 122. 

Gerrard^r. Worscly, Dy. 674 a, Co. (/) Henley r. Brice, Moor. 646. 
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acceptance of the estate granted. In most cases the exercise of 
any possessory right implied such acceptance i^but if livery upon 
a feoffment had been only within view, that is irithout actually 
going upon the land and making delivery bf (he actual siisin 
and possession whilst there, no interest passed to the feoffee 
till entry in the lifetime of the feoffor ; before such bntry, 
therefore, the feoffee could make no lease, (g) So no under- 
lease can be made by a lessee till actual entry and possession 
taken by virtue of his contract in all leases made at the com- 
mon law without the aid of the statute of uses ; (hX because ac- 
tual entry is necessary in those cases to complete the transfer : 
for although before an entry an interesse termini passes to the 
lessee, which is assignable, yet nothing substantially passes out 
bf the lessor so as to vest a particular estate in the lessee, or 
to create a reversion in the lessor. 

If, however, the conveyance to the grantee operate by the 
statute of uses, either by transmutation of possession, or other- 
wise, no entry is requisite to Vest the use in the grantee, because 
it was the object of the statute to supersede the necessity of 
such entry; and although some sort of acquiescence in the gretik 
is requisite on the part of the lessee, as in all other cases, the 
exercise of a possessory right may well be considered to imply it. 

If the con\eyance be by bargain and sale iiirolled, no lease 
can be made before inrolinent, because, by the construction put 
on the statute (/) of inrolincnts, nothing is in the bargainee be- 
fore iiirolmont ; although after inrolinent the bargain and sale 
will have relation to the deed so as to avoid all mesne incum- 
brances of the bargainor, and to entitle the wife of the bargainee 
to dower. (A) The statutes of inrolments by the express sav- 
ing of those statutes do not extend to lands within any city, 
borough, or tow n corporate, wherein the mayors, recorders, or 
other officers, have authority to inrol deeds : in the places ex- 
cepted, therefore, the law must be governed by the particular 

(g) 1 Rep. 156 a. Co. Lilt. 48. b. Jac. 52. Dymoke's case, Cro. Jac. 

(fc) Slat. 27 Hen. VIH, c. 10. Irish 408. Harvey v. Thomas, Cro. Eliz. 
f»^t. 10 Char. I. scss. 2. c. 1. 216. If^am v. Morris, Cro. Car. 109. 

(i) Stat. 27 Hen. VIII. c. 16, Slat. Bennett I. Gandy, Carlh. 178. Perry 
6 Eliz. c. 26. Irish stat 10 Char. I. v, Bowyer, 1 Vent. 360. Butler and 
sees. 2. c. 1. s. 18. Baker’s case, 3 Rep. 29. a. Hinde’s 

(Ar) Bellingham v, Alsop, Cro. case, 4 Rep. 70. 
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eiffitom of each place, which in London (being one of the places 
excepted (/) ) is that lands shall pass by the mere delivery of the 
bargain and sale without inrolment. (m) In London, therefore, 
the bargainee may make leases immediately after th^ delivery of 
the deed. 

The bargain and sale by the commissioners of bankriipt of a 
bankrupt’s real estate, which includes his chattels real as well 
at his freehold estate, must be by deed indented and inrolled, 
but although the assignees, after an assignment of the bankrupt’s 
personal goods and chattels, are in by relation to the act of 
bankruptcy : (ft) in the case of his real property, nothing passes 
to them till the inrolment of the blirgain and sale. Neither has 
the inrolment, as in the ordinary case of bargains and sales, any 
relation to the execution of the deed, much less to the act of 
bankruptcy : but the estate remains in the bankrupt, though not 
beneficially, until taken out of him by the conveyance, (o) The 
assignees, therefore, of a bankrupt, cannot dispose of his real 
property before inrolment. 

By the late act (p) for the relief of insolvent debtors in Eng- 
land, the estate of an insolvent debtor taking the benefit of that 
act, is vested in the provisional assignee of the court erected by 
that statute previously to a proper assignee being appointed by 
the Court. No reported case has yet occurred upon the con- 
struction of this act : but since, before that statute, the insolvent’s 
estate by the provisions of a previous statute, (q) was vested in 
the clerk of the peace, upon the order for the insolvent’s dis- 
charge, the decisions on that statute may be considered in some 
degree analogous. It has been determined (r) that a convey- 
ance to a creditor of an insolvent debtor’s estate by the clerk of 
the peace did not vest the estate in such creditor, either by re- 
lation to the date of the order, or of the conveyance, but only 
from the acftial execution of such conveyance by the clerk of 
the peace. 

After a vendor has parted with his estate, it is obvious he has 

\l) See Green's City Tr\\. Jl. Priv, fisdaile v, Mitchell, 2M. «nd S. 446. 
Lend. 174. (/>) Stat 1 Geo. IV. c. 119. 

(m) Darby v.Bois, 1 Broiml. 141. {q) Stat. 41 Geo. III. C..70. s. 15. 

(«) S Rep. v6. a. (r) Doc d. Whatley v, Telihig, S 

W Ferry r. Bowes, T. .Ton. 199. East. 957. 

Elliot v. pan by, 19 Mod. 5. Doed. 
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lost all right over it ; but voluntary conveyances do not preclude 
the grantor from making subsequent grants for valuable con- 
sideration, and it is immaterial whether the uses of such vo- 
luntary conveyances, where they are made to uses, are vested 
or contingent, nor does notice to the purchaser make any differ- 
ence. (s) The only valuable considerations admitted in taw are 
either iiifoney, or something valuable in a commercial point of 
view, or marriage, where the conveyance is made, or agreed to 
be made by articles in writing^ previous to marriage, and in con- 
sideration of it. All other inducements to make a grant are 
merely voluntary; such are settlements on wife or children after 
marriage, or any other consideration arising from blood, connec- 
tion, or friendsliip. The marriage consideration runs through 
the whole settlement, so far as it relates to the husband and wife 
and issue, if the conveyance is in consideration of marriage and 
before it. (7) Whether a conveyance may be in part voluntary, and 
in part for good consideration, seems to be a point not very well 
settled : for instance, where a settlement is made in considera- 
tion of an intended marriage, and after the usual provisions in 
favour of the wife and children of the marriage other provisions 
are annexed in favour of collateral relations or strangers, whe- 
ther these last, who are frequently called volunteers, are strictly 
so, as if no consideration had moved the settlor to make the 
deed, seems to be a question. The doctrine in the old books 
inclines to the making a distinction, whilst the later cases, espe- 
cially in equity, seem to place such volunteers in the situation 
of all other volunteers, (w) A lessee at rack rent is a purchaser 
for valuable consideration, though no fine or foregift be paid at 
the time of making the lease, (x) 

Although a man may not have the possession at the time of 
granting the lease, yet, if he has the reversion, a lease for years 
in writing, or freehold leases by force of the statute qff uses, will 
be good charges upon the reversion, and will take effect in in- 
terest and possession, if the reversion is reduced into possession 
during the time limited for the continuance of the lease ; (^) 

{») Cross V. Faustcnditch, Cro. Jac. 3 Meriv. 249. But see Sugd. Vend. 
180. Doed, Otley v. Maniiiug, 9 East, and Purch. 957. 5th edit. 

59. ‘ (x) Gbodrighl *1. Humphreys v. 

(0 Nairn r. Prowse, 6 Ves. 752. Moses, 2Blackst. 1019. 

(m) See Atherley on Marriage Set- (.y) Mitford v. Fenwick, And. 288. 
ilcnients, 243. Sutton t». Chetwynd, Bould r. Wynston, Cro. Jac. 168.. 

D 
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beeaqpe this is the only way in which the conveyance can ope- 
rate so as to give’eflTect to the intention of the parties. 

The possession of a tenant at will is no obstacle to making a 
lease for years, because the lease will determine the will. -A 
present lease, however, to commence in Juturo, does not seem to 
have that effect, till it takes effect in possession. (2) 

It may so happen that the lessor, at the time of the contract, 
mky have no such interest as to entitle him legally to contract 
for the enjoyment : a valid lease, however, may be made in 
aome cases under such circumstances ; at least, between the par- 
ties. In order to effect this, the lease must be made by indenture 
or fine sur concessit. Such leases are called leases by estoppel, 
because the parties to them are c'stopped thereby in a court of 
law from pleading or giving in evidence any thing contrary to 
the purport and effect of such their solemn act and deed. They 
must be made by indenture or fine sur concessit^ because estop- 
pels must be mutual : for the same reason no lease by the king 
or femes covert, or infants, can operate by estoppel, although 
made by indenture or fine sur concessit for since infants and 
femes covert are not liable to estoppels by reason of their in- 
ability to contract in an effectual manner, and the king is 
exempted by his prerogative, the estoppel is equally inoperative 
as to the other contracting party, (n) " 

These leases, however good they may be betwei^n the parties, 
confer no legal title to the possession ; {h) but if the lessor af- 
terwards acquires a legal title to the premises demised, the lease 
will immediately commence in interest and possession ; (c) and 
the estoppel w ill in that casq^ruii w ith the land against all those 
who claim under either party, (d) On the same principle, if a 
man takes a lease by indenture of his own land, of which he is 
ill actual seisin and possession, he ts likewise estopped from 
averring thing contrary to the indenture, and for the time 

(c) Hermitage v. Tomkins, 1 Ld. 
,i^aym. 729. Ballard v. Sitwell, Clay. 
32, Stroud V. Willis, Cro. Eliz. 362. 

(if) Co. Litt. 152. Carvick v. Bla- 
grave, 1 Brod. andBingh. 536* Taylor 
V. Needham, 2 Taunt. 278. Blake v. 
Foster, 8T. R. 487, Preston v. Love, 
Nojr, 120. 


{z) Dimsdale i>. Isles, T. Raym. 
224. 2 Lev. 88. 

(a) Brereton d. Evans, Cro. Eliz. 
700. Parker v. Manning, 7 T, R. 
5S7. As'^tothe king did>it. in Stan- 
hope's case, 1 Roll. Abr, 871, 

, (W Wilkins v, Wyngate, 6T. R. 62, 
Wian V. White, 2 LI. 840. TbOrne v. 
Burton, 1 Keb. 24. 
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the estoppel lasts, he and those claiming under him are as per- 
fectly lessees as if the lessor had been, at the making of the lease, 
the actual oa^er of the fee and the inheritance, (e) So if a dis- 
seisee accepts a lease by indenture from the disseisor, no re- 
mitter can operate, although the estate be for life, and livery be 
made ; for the estoppel will prevent the livery from operating so 
as to wdrk a remitter contrary to the purport of the deed, {f) 
On the same principle where father and son werC joint-tenants 
for one hundred years, and lihe son accepted a lease for fifteen 
years from his father by indenture; it was held that, on his 
fatheir’s death within the term, he was estopped to claim the 
whole by survivor : but if a ihan seised in fee takes a lease of 
the herbage and pawnage of bis own land, this is no estoppel to 
him from claiming the soil and freehold, for these imay be in two 
different persons, (g) 

Under the head of leases by estoppel leases by mortgagors 
may be mentioned. A mortgagee cannot make a lease to bind 
the mortgagor^ except to avoid an apparent loss, and merely of 
necessity. (A) On the other hand mortgagors, and all persons 
having equitable interests in land and other hereditaments, have 
no estate which can be recognized by a court of law : neither 
can any lease created by the mortgagor subsequent to the mort- 
gage, nor any lease bym cestui que trusty be set up in a court of 
law in opposition to a mortgagee or trustee. (/) In this respect 
mortgagors and cestui que trusts are in the same situation at law 
as mere strangers. But if a mortgagor in possession, before the 
day of payment, makes a lease by indenture, and then performs 
the condition, this will make th^ lease absolutely good at law, 
in interest, and possession : for ir a subsequent purchase shall 
make good a lease of lands, in which the lessor had nothing at 
the time of the grant, dhich more ought the lease to be good 
where the performance of the condition rested witli4he 

lessor. So also, although default has been made in payment of 
tlie mortgage money, yet if the mortgagor be afterwards ad- 

(e) Co. Litt. 47. b. 287, a. Plow. r. Dale, Cro. Eliz. 20. contra. 

4S4. Bawlim’scue, 4Rqp. 53. Sut- (f) Pleadal’scase, 2 Lein. 159. 

ton’s case, Cro. Elia. 140 . James's (A) Unngerford Clay, 9 Mod. I. 

case. Moor. 181. Webb v. Hussell, 3T. R. 401. 

(/) Litt. s. 693. See Beaucliamp Roe d. Ebcrall t*. Lowe, 1 H. Bl. 446. 

V2 
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milted 4o redeem^ this will make an intermediate lease good 
which operated at first only by estoppel, (h) 

Leases usually called concurrent leases may be classed under 
the same head. At the common laiv, if the possession had been 
once granted, a second lease purporting to grant the possession 
during the existence of, and for the same period of time as the 
first lease, was perfectly nugatory. But it seems also to be 
clear that if the first lessee is in possession for a term of years, 
a second lease in possession for a greater number of years than 
the first is a good lease for the surplus to commence in fuiuro 
after the expiration of the first by effluxion of time, and is ab- 
solutely void for all the antecedent period. (/) If, however, the 
first lease is for life, and a second lease be made to commence im- 
mediately for a term of years, such second lease is void, thougli 
the life on which the estate in possession depends should expire 
within never so short a time. (»i) The case of Bracebridge v. 
Clouse (n) seems to be distinguishable: there A. having leased 
lands for a term of years, if the lessee should so long live, made 
a second lease without deed for seventy years to commence pre- 
sently ; and it was held to be a good lease for as niany years as 
should remain after the first term ended, either by effluxion of 
time, or by the death of the lessee. The distinction between this 
case and that preceding is, that in the latter, although tlie dura- 
tion df the term is liable to the contingency of the lessee’s death 
before its termination, yet the estate continues an estate for 
years, and a chattel interest : but in the former case, the estate in 
possession being freehold, the law does not contemplate the pos- 
sibility of a chattel interest €X^<?ding it in duration. With re- 
spect to freehold leases, it is obvious that no freehold lease can 
properly be made during the existence of a lease in possession, 
unless it opei*uU?s as a grant of the reveriHon. But leases for life, 
or fcr a terij|p| years of a shorter or longer period than the lease 
in poSression, may be saved by the doi*trine of estoppel. If such 
a second lease exceed the? duration of the first lease, it will ope- 
rate partly by coi?vcying an interest, and partly by estoppel. The 
reverse of this, it should perhaps be remarked, is not true ; for where 

{k) Onulai glJatid v. Kood, 1 Roll. See also per Gawdy, J. iu Dove v. 
Abr. S74. S'iS. Kd^ard^ r. Omeilial- Willeott, Cro. Eliz. 160. 
luin* March. 64. (w) See Plow. qu. 122. 

(/; Smith V. Stapleton, Plow. 4S2. {n) Plow. 420. 
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a lease in the first instance operates by conveying an interest, if af- 
terwards the lessee is dispossessed by one having a better title than 
the lessor, no estoppel operates, (o) So also if an estoppel takes 
efTect in interest, it will have that eflect only during the occupation 
of the lessee; and if he be afterwards evicted, he may plead the evic- 
tion. (p) In these cases there is no impeachment of the deed itself; 
for it may be a good deed to all intents and purposes at the time of 
execution, and yet the interest granted may become void afterwards 
by circumstances not in the contemplation of the parties. 

If the owner of the land, and a stranger, demise by indenture, 
this is the lease of the tenant, and the confirmation of the stranger; 
the word confirmation” being here taken merely in the sense of 
a naked assent or acquiescence, without any refereifce to that spe- 
cies of confirmation which is technically so called : yet the lease 
operates also by estoppel between the lessee and the stranger, be- 
cause this last having nothing to do with the land, the indenture 
as to him can in no other way take effect, (q) 

If the indenture can operate upon the interest intended to be 
conveyed, there is no room for an estoppel, and its operation will 
be confined to the conveyance of such an interest as the lessors 
may legally grant. Therefore, if A. seised of ten acres, and B. 
seised of other ten join in a lease of the whole twenty by inden- 
ture, these are several leases according to their respective in- 
terests ; and yet, since both are joined in the lease without dis- 
tinguishing their separate interests, the indenture likewise ope- 
rates by confirmation from each of the other’s estate, (r) So if 
two tenants in common lease jointly by indenture, this is the lease 
of each for their respective parts,' and the cross confirmation of 
each for the part of the other, and no estoppel on either part. {$) 
The rule is the same wit4 respect to coparceners ; (O^for although 
they have but one freehold with respect to their ancestor, and 
being disseised could have but one assise, yet as tc^neir dispos- 
ing power they have several rights and interests. (?/) Again, if 
tenant for life of another, and the next in remainder or reversion, 


(o) Blake v. Foster, 8T. R. 487. 
Andrew v. Pearce, 1 N. R. 158. Gil- 
man V. Iloure, I Salk. 275. 

(p) Haync v. Mallby, 3 T. R. 44 J. 
(flr) Co. Lilt. 45. a. Brook r. Fox- 

croft, CJaj. 137. See Cro. Eliz. 100. 


contra^ in Brer^tun r. Evans. 

(r) Co. Lilt. 45. n. 

(s ) (i\Ies V. Keinpe, \ Frccm. 2S5. 
(^1) 31illiiu r V. Kubinsoii, Moor. 68^ 
1 Roll. Abr. S7S. 

{^ h ) Bac. Abr. Lease O. 
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join in a lease by indenture, this during the life of cestui que vie is 
the lease of the tenant for life, and must be dedared of accordii^ly, 
and the confirmation of the remainderman or reversioner : l^ut 
after the death of the cestui que vie it becomes the lease of him in 
Ihe remainder or reversion, and the confirmation of the tenant 
for life, (a?) 

If the truth appear by the recital in the indenture, there is no 
estoppel : (y) so also if the lessor pleads any thing which puts the 
title in issue, he will be considered as having waived his advantage 
of the estoppel, and the matter will be left at large, (s) It seems 
to have been formerly doubted, whether in general cases the jury 
are at liberty to find the fact, that the lessor had nothing in the 
land at the time of making the lease. Lord Coke lays it down as 
a rule, that the jury do well to find the truth: but then upon 
such finding the Court must adjudge according to the operation 
of law upon the estoppel wrought by the indenture, and decree 
the parties bound by it accordingly. But if the jury, he adds, 
find a general verdict for the lessee, such a jury is liable to at- 
taint, because they take upon them the matter of law, as well as 
of fact, (a) 

. With respect to leases made by strangers to the tenant in pos- 
session, it may be observed that the act of tenant by sufierance, or 
any other tenant disclaiming his landlord's title, and admitting it 
in a third person, does not affect the landlord’s title, without 
notice r but after notice, if he do not proceed to assert bis right, 
the statute of limitations will run against him as in other cases, (b) 
Sp in every case, if one gains possession under the title of one 
landlord, no act of his or of ttny claiming under him will be al- 
lowed to change the nature of such possession, although he accept 
a new title from those claiming adversely to the original landlord, 
and althoug||| the right be actually in such strangers to the ori- 
. ginal lease, (c) Neither will the doctrine of estoppel be of any 

( 4 r) Co. Litt. 45. a. Newdigate's Morrice, Cro. Car. 110. Pledall v. 
case, Dy. 2S4. b. King v. Palmer, Pledall, Moor. 96. Sutton's case, 
Poph. 57. Treport's 6 Rep. 14.b. Cro. Eliz. 140. See also James's case, 
(jf) 6ouks r. Bellamy, 1 Keb. 530. Moor. 181. 

(z) Trevivan Lawrence, 1 Salk. (5) 2 Scho. and Lef. 625. 

276. Palmer v, Ekins, 2 Ld. Raym. (c) Saunders v. Lord Annesley, 2 
1550. Scho. and Lef. 73. ^^Prialise v. Hodg- 

(/t) ^aiwlins's ca&e, 4 Rep. 53. Sec kin, SBulst 138. 

' %orcsby’s case, Clay. 41. Isham v* 
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service in this case ; for estoppels only operate between the par- 
ties. If, therefore, a* tenant at sufferance accept a lease by in- 
denture from a stranger, the original landlord may, notwithatand- 
ing, grant over without entry. If a lessee for life or years ac- 
cept. a freehold lease by fouiFmeiii and livery, or by fine, such an 
open disclaimer of their landlord’s title will cause a forfeiture of 
their estates. 

Where chattels are leased, the lessor must have a bond fide 
possession of them previous to the making of the^^ase : yet, 
where (e) a person pretending to be the purchaser of goods leased 
them to the former owner, who still continued in possession, al- 
though no money was proved to be given for the purchase, or 
rent paid for the lease, it was held to be a question for the jury, 
whether under the circumstances (it being the case of the Opera- 
house, in the Haymarket,) the lease was fraudulent ; and the 
Court thought the possession of the lessee might be the possession 
of the lessor. A fortiori^ if a judgment creditor takes in execu- 
tion the goods of his debtor, and buys them by public auction, 
and takes a bill of sale of them for valuable consideration from the 
sheriif, and lets the goods to the former owner, at a rent which is 
actually paid, he has a title which cannot be impugned as fraudulent 
by other creditors having executions against the same debtor. {/) 

It appears then that all natural persons who have a primd 
facie right to the possf^ssion, if not labouring tinder some di^bility 
such as insanity, infancy or coverture, may make a valid con- 
tract for years; and such leases, although they exceed the^probable 
duration of the estate of the lessor, are not void ab initio on that 
account, because a lease for years is no interruption to the dis- 
position or descent of the freehold. The feudal law recogniTOd 
none but freeholders ; all subordinate interests were considered 
therefore of small importance, aifd leases for years were on this 
account considered chattels. Their insignificance ^ii this respect 
prevented their acquiring importance in others ; and one main 
distinction, therefore, between leases for years and those which 
carry the freehold is, that leases for years have no tendency to dis- 
turb the right to the freehold. Leases for life or lives, being free- 
hold interests, are of a higher nature : and their eflect, when created 

(d) Preston r. Love, Noy. 120. Doe (<r) Reed r. Blades, 5Taqnt. 212. 
d. Burrell v* Perkins, S M. and S. 27 1. C/*) Watkins r. Birch, 4 Taunt. 82S. 

Lloyd V, ^cthcll, Bridg. 56. Kidd v. Hawlinsoii, 2 Bus. & Full. 59 

i 
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at the common law by those having limited interests only, requires 
more consideration. * 

At the common law there were three kinds of estates which 

Hi 

were liable to discontinuan<^ properly so called ; the effect of 
which was tp turn the estate discontinued into a right, and to put 
lihe claimant when his right should accrue to his action. ' These 
were the estates of ecclesiastics seised in right of their churches, 
of husbands seised in riglit of their wives, and of tenants in tail. 
If any peih^on coming under any of these denominations made any 
larger estate than for his own life by feoffment and livery, or by fine, 
or by release or confirmation with warranty, the estate of the suc- 
cessor, of the wife, and tenant in tail, with all remainders and rever- 
sions depending upon it, were respectively said to be discontinued, 
and the persons entitled were driven to the proper action provided 
for each of them by law in such cases. No such effect could be 
produced by conveyances without warranty, or to which the no- 
toriety and solemnity of livery was wanting, or by a bargain and 
sale under the statute of use?, because nothing passed by such 
conveyances, but what the grantor might lawfully grant : for the 
same reason no discontinuance could be of things which lie rti 
grant, and not in livery. Discontinuances of the wife’s estate by 
the husband seised in her right are now taken aw’ay by the pur- 
view of the stat. 32 Hen. VII L c. 28. which will be hereafter par- 
ticularly noticed, bo also the law respecting discontinuances of 
the estates of ecclesiastical persons is altered by the restrictive 
statutes passed in the reign of queen Elizabeth : but the estates 
of tenants in tail are still liable to be discontinued ; and the issue 
in tail, remainderman, or reversioner, must in such cases have re- 
course to their respective actions of formedon for the recovery of 
their rights. 

Estates of freehold, if made by feoffment and livery, or by fine, 
by tenants for life, except for the life of the grantor, create a for- 
feiture of their estate, because, as respects the grantor, an estate 
for another man’s life is a greater estate than for his own life ; 
and consequently it is a larger estate than he has a right to make. 
A freehold estate by tenant for years will work a forfeiture for the 
saine'l^son and if made by tenant at will, or at sufierance, it 
will create a disseisin. 

An estate for years has none of these con 8 equeoce 94 It creates 
no discontinuance, if made for never so long a period by tenant 
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in tail, and no forfeituiie if created by the tenant of a particular 
estate for life or years; (g) and even, when made by tenant at 
will, it will not efieht a disseising except at election, (/i) For it 
seems to be essential to a disseisiipUiat there should be an entry 
and claim to have the freehold ; or if there be no clatm that thc^ 
lessor should waive the occupation, or bring an action, or other- 
wise declare his intention to consider it a disseisin. (/) If tblt^ 
lessor elect to consider it a disseisin, the lessee for years is the 
disseisor, and the lessee at will has no longer any estate, either 
lawfully or by wrong, (j) On the same principle, perhaps, a lease 
for years by tenant by sufferance, or any stranger, is not a dis- 
seisin, except at election : such a lease, however, cannot confer 
any right to the possession ; entry under it, if not amounting to a 
disseisin, will clearly be a trespass, (k) 

Lunatics, infants and femes-covert are affected with the same 
incapacity to make leases which is attached to all their contracts. 

Leases by married women are void ab initio^ and no acceptance 
of rent or other mark of their acquiescence after the death of their 
husbands, or after their death, by their heirs, can make them good. 
The law has transferred the power of disposing of the property of 
a married woman to her husband ; and he may therefore demise the 
whole or any part without her concurrence or consent. She is 
not, however, bound by the tortious acts of her husband; and 
therefore if the husband of a feme tenant for life or years niake a 
lease which amounts to a forfeiture of her estate, this will not 
affect her surviving. (/) The lease of a feme covert may be 
made good against her after coverture, if made by deed, by a re- 
delivery, or something amounting to it: for she cannot raake^a 
deed, and therefore, though she deliver the deed during covertufo 
nil operatur^ and the deed may be redelivered after coverture, (m) 
The only exception to the doctrine laid down in this paragraph, is 
the case of a queen consort, who is of ability to purchase lands and 


(§■) ISalk. 187. Stomfil i». Hicks, 
C. temp. Holt, 414. Ro#Ty. William- 
son, 2 Lev. 140. 
fh) Fisher's case, Latch. 75. 

(0 Blunden r. Baugh, W. Jon. 315. 
Hoveuden o. Lord Annesley, 2 Scho. 
and Lef. 830. 

U) Shaw r. Barber, Cro. Eliz. 830. 


4 Leon. 35. 

(At) Jerritt v. Weare, 3 Price, Exch. 
Rep. 575. Mathewsoii f». Troll, 1 
Leon. 209. Goodright d. Pftwlcr t». 
Forester, 1 Taunt. 590. 

(/) Bac. Abr. Lease, C. 

(fit) Goodright d. Cater v. Strahan, 
Cowp. 201, 
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eenvey them, to make feaws and to do^ther acts o^f ownership 
without the concurrence of W lord. (n> 

The law, at the same time tt^t it protectsmn infant from iiyurj 
through bis own imprndeno^l^nableB him to do binding acts for 
his own benefit : and where ^e act is equivocal, and may be fiur 
his benefit, it is, on the same principle, not void in the first instance, 
\ut voidable only by the dissent of the infant op coming to his 
fbll age. Leases therefore by in&nts are not necemarily void ; 
for primd facie^ they are for their benefit, and that without dis- 
tinction, whether a rent be reserved or not : for very prejudicial 
leases might be made reserving a rent, and there might be most 
beneficial considerations for a lease, though no rent should be re- 
served. (o) If the lease is by deed, it has been doubted whether 
it is good in any respect when made by an infant. It is how* 
ever clear that an infant cannot plead non est fictum, but in 
order to avoid bis own deed must shew infancy specially : and this 
circumstance, which has been urged as an argument in support of' 
the proposition that infiints can make deeds, does not admit of the 
answer that the meaning of the practice merely is, that the rules of 
pleading require that the deed should be avoided in a particular 
way. By custom in some places an infant seised of socage lands 
may make a lease for years, which shall bind him at bis full age : 
bat that is because the custom makes him of full age for that pur- 
pose. (p) 

If an infiint make a feoffnmnt, and deliver livery of seisin with 
his own band, it should seem that since the livery is the essential 
part of the conveyance, this feoffment is voidable only by the in- 
fant, and those who represent him as his executors, although 
there should be a deed in writing accompanying the feoflment. (g) 
And if an infant grant by fine, this fine must be avoided duriqg bis 
minority, or at least there must be an inspection during infoncy, 
and the infoncy must be recorded, (r) 

All grants made by duress are voidable : but if they be by fine, 

(«) 1 Bh Cbm. 218. 7th «d. P. c. 67(V Maddon d. Baker v. White, 

(») Bajlis V. Dyneiey, 3 H. and S. 8 T. R. 161. 

477. Keene v. Boycot, 8 H. BI. 515. Q>) Co. Litt. 45 b. 

Zouch V. Parsons, 3 Burr. 1806. Da- ( 9 ) Prest. Shep. T. 804. 833. 

vies V. Mannington, 1 Sid. 100. See (r) Yin. Abr. tit. Fine. k. pi. 1, 8 . 
also I Lev. 6 . and Thompson v. Leach, Co. Litt 847. a. n. 8 . 

3 Mod. 307. Drury v. Drury, h Bro. 
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they are unavoidablf, excqit in equity, on the ground of fraud in 
some particular cases. (5) 

With respect to the validity of deeds or other acts of persons in 
an extreme state of intoxication, Uk opinions are various. The 
doctrine of the later cases, both at lair and equity, seems to be to 
stdmit evidence of this nature on a plea of non esf factum : (f) but dw^ 
older writers expressly exclude persons so voluntarily depriving 
themselves of their memory and understanding, and their , heiri, 
firom the privilege or benefit of a man who is non compos, (n) 
But it is clear that if, through the contrivance and management of 
the party obtaining the deed, the grantor is drawn into drink, for 
the purpose of prevailing on him to execute the deed, relief may 
be administered in equity on the ground of fraud, (v) 

It is very clear that each and every of any number of joint 
tenants, coparceners and tenants ini common may lease his 
share without the concurrence of his companions: but if all 
the joint-tenants unite in making a lease, they all make but one 
lessor, and the lease is the joint demise of all. (x) Tenants in 
common and coparceners cannot make a joint demise : (y) but if 
in an action of ejectment they declare on several demises of each 
of the whole it is well enough, and each may recover an undivided 
moiety, (s) or other aliquot part or share. 

A common law lease, made by a copyholder of his copyhold 
estate, is a cause of forfeiture, (a) except in the case of an in- 
fant, (b) (none of whose acts are allowed to operate to his 
prejudice) because the copyholder in the eye of the law is merely 
a tenant at will ; and although a licence may be obtained firom the 
lord, such a licence is merely a dispensation of the forfeiture, if 
the lease is made during the continuance of the estate of the lord 

(«) Prest. Shep. T. 833. (x) 9 And. 16. Jurdun v. Steer, 

(I) Cook V. Clayworth, 18 Ves. 16. Cro. Jac. 83, 

Cole V. Robins, Bull. N. P. 178. Pitt (y) Heatherley d. Worthington v. 
I). Smith, 3 Campb. 34. Weston, 8 Wils. 838. 

(u) Co. Litt. 847. a. Stroud r. Mar- (z) Denu d. Bryant ». Wippel, 1 B^. 

shall, Cro. Eliz. 398. N. P. C. 360 . 

(v) Jones V. Medlicott, 3 P. Wms. ( 0 ) Enerv. Ashton, Moor. 872. East 
Isu. n. A. Rich u. Sydenham, 1 Ch. ». Harding, Moor,. 392. See also 
Ca. 808. Cory v. Cory, I Vcz. 19. Moor, 184. 

Bligh’s Note, Butler v. Mulverhill. 1 (t) Adifield u. Ashlield, W. Jon. 

Bligh, P. C. 141. Sec Say V. Barwick, 157. 

1 Ves. and B. 195. 
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wbo gtants the licence, and is no direct authority to make a 
common law lease. A common law lease, however, by a copy- 
liolder without licence is good between the parties, and against alt 
persons except the lord. (C) ^ 

By custom in some places copyholders may make leases for 
years without licence for certain terms specified by the custom ; (£?> 
such a custom for one or for three years is not uncommon. So a 
custom for copyholders in fee to lease for any number of years with- 
out licence, on condition that the term should cease on the death 
of the lessor, has been held to be a ^ood custom, (c) 

In Godb. 171. a bote appears to this effect : that it was holden 
by three of the justices, viz. Walmcsley, Warburton and Fos- 
ter, (Coke and Daniel being absent) for law clearly : that a tenant 
at will cannot by any custom make a lease for life by licence of the 
lord, and that there cannot be any such custom for a lease for life 
as there is for a lease for years. This is the only authority on the 
point which I have met with : but from the very nature of tenures 
it seems incompatible with the estate of a copyholder that any cus- 
tom should permit him to create a freehold interest. It seems to 
be equally incompatible that be should make a freehold lease, 
amounting to a feoffment at the common law, either with or witli- 
out a licence : but there does not appear to l)e the same objectioik 
to his making a grant for life or lives by any of those conveyances 
which do not in themselves work a tort. Therefore, in another 
case {f) in the same book, it is said to have been adjudged that 
where a copyholder made a lease for three lives, and made livery, 
in that case because no livery appeared to be endorsed on the deed, 
it was held to be no forfeiture ; and London's case was cited, in 
which it was held, that a bargain and sale indented and inrolled 
by a copyholder of his copyhold tenement was no forfeiture of 
which the lord could take advantage. 

If the lord leases a copyhold estate, parcel of his manor, by way 
of a common law interest, it is an enfranchisement for ever : but 

(r) Downingham’s case, Owen, 18. Ellz. 103. 

Goodwin v.Longhurst, Cro. Eliz. 535. (d) Crampbom v. Freshwater, 1 

Spark's case, Cro. Eliz. 676. Murrell’s Brownl. 133. 
case, 4 Rep. 24. b. Wells v. Partridge, (r) Turner v. Hodges, Hull. lOI. 

Cro. Eliz. 469. Stoper u. Gibson, (/) Godb. 260 . Co. Copyhold, c. 57. 

Moor, 539. Gregory v, Harrison, .couira. 

Moor, ^679. Mclwick r. Lulcr, Cro, 
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this must be understood of a lease to the copyholder, or to s6m6 
person who might claim admittance by the custom ; for since, hot* 
notwithstanding the demise of a tenement by copy, the freehold 
remains in the lord, there is no objection to the lord^s demising the 
freehold of such copyhold to another than the copyholder without 
destroying the copyhold tenure. So the lord may make a lease of 
the whole manor ; and therefore where the lord of a manor leased 
it for years, and also his tenement called H., parcel of the same 
manor and copyhold, this was held to be no enfranchisement be- 
cause this tenement was still parcel of the manor, and passed in- 
cluded in it, and the rest might be rejected as surplusage, (g) 

If a baron, seised of a manor in right of his wife, leases a copyhold 
parcel thereof for years, by indenture, and dies, the feme surviving 
iriay, notwithstanding, demise by copy ; and the law is the same if a 
tenant for life demises the copyhold for years, which will not 
destroy the custom as to him in reversion, (h) Another exception 
to the general rule is in the case of the king, whose estate the law 
preserves from injury for his successors ; therefore, where the king 
granted a copyhold estate for life, it was held that, after the estate 
for life it might be granted again by copy, because it might be for 
the benefit of the king’s inheritance that it should remain copy- 
hold. (i) 

By the custom of some manors, the lord may lease for years the 
wastes of a manor : but such a custom to lease without restriction 
is bad. (k) By the stat. 13 Geo. III. c. 81. s. 15. lords of manors, 
with the consent of three fourtlis of the persons having right of com- 
mon upon the wastes and commons of the manor, may lease for any 
term not exceeding four years, one-twelfth of such wastes for the 
best rent that can Ik* got by public auction to be applied to drain, 
fence, or improve the residue. 

It seems, says Sir W. D. Evans, notwithstanding the assertion 
of counsel in the Earl of Bath r. Abney, (1) that the owner of a 
copyhold estate may pass an interest foj; a terra of years by 
surrender ; and tlvi lord is bound to grant admission on such a 
surrender : but a fine is due on such change of tenant,' and conse- 
quently the expediency of making a lease by surender, or applying 

0?) Lee r. Boothby, Cro. Car, 521. (i) Cremcr v. Buruett, Styl. 266. 

W. Jon. 449. Field v. Bouliiby, 2 Sid. 13T. S. C. 

(h) Conesby v. Rusker, Cro. Eliz. (A) Badger t). Foot, 3 B. and A. 153. 
459. ^/) 1 Burr. 206. 
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fw m licence, in which case no £ne is due, must depend on the 
cnsioiii of the manor, the fines in some manors being considerable, 
in others mere^ nominal, (m) 

A person attainted of treason or felony may give or grant his 
land: but in treason the grant will be vbid against the king, 
because the inheritance is thereby forfeited. And so in felony 
dnriiig the party's life, the king will be entitled toehold ; an^ after 
his death the lord will be entitled by escheat if there is any mesne 
tenure : but whether this last shall have relation to thethsieof the 
crime committed, as well as forfeiture for treason, sp^s to admit 
of reasonable doubt; the title of escheUt in such cases, a#tn all 
others, being for the defect of a tenfint, though the failure of heirs 
ii a conseqpence of the attainder and corruption of blood, (n) 
The ' grant of a person outlawed in a personal action is good 
against all but the king. (6) 

All corporations sole, ecclesiastical as well as civil, may by the 
common law, without the concurrence of any other persons, make 
leases for life or years which will bind them as long as their interest 
continues, (p) And they will have the same efibet even if, in tKeir 
natural capacity, they labour under the disability of infancy; fer if 
they are admitted to exercise such offices and functions within age, 
they are also supposed to be capable of doing all things belonging 
to their politic capacities as persons of full age. (q) And this 
applies more especially to leases by the king, which are binding 
immediately at whatever age they are made by him, because the 
law considers the king as affected with no disability by reason of 
his minority, (r) In the king’s case his prerogative carries the 
exception one step farther; for if the king has lands by purchase 
or descent in capacity of his natural body, when he is king or 
before his accession to the throne, and after his accession being 
within age he makes a lease, it is good and binding immediately ; 
because althougli in his natural body he has the imbecillity of 
infancy, yet this is invested with the dignity of the body politic, 
which is utterly void of such imperfections, (.v) 

(m) See Watk. Copyh. 4HS. (q) Bro. tit. Age, 34. 64. 80. Ring 

(«) Sec Prest Sheph. T. 231. v. White, Ann. 8. 

(•) Ibid. 232. (r) The case of the Duchy ol‘ Lan- 

(p) And. 241. MA, Smr. J19. 3 Rap. caster. Plow. 212. but Bro. Age, 

50. Co. Ritt. 45, a. Revel! Hart, contra. 

Gouldsb. 138. (i?) Plow. 212. 
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For the tefeguard of the sobject and the preservation of the 
"proper liigmty of the crown the law has provided that no grants 
by the king shall be good, unless at the time of the grant his title 
be of record. Without a complete satisfactory title appearing on 
record, all letters patent (the usual mode of grant by the crown) 
are void ah initio. 

With respect' to demesne lands of the crown which are in the 
actual occupation of the crown, there can be no difficulty, since 
the power of the king; to demise these does not differ from the 
power of p^v^ate persons in similar circumstances. So where the 
king iis entitled by purchase the rule is equally simple, provided 
the conveyance be a conveyance of record ; as, for instance, a fine 
or deed inrolled. But there are other cases, in some of which 
the king becomes entitled, by what is called an inqui^t of office, 
sometimes merely an office; and in others being entitled by other 
means, he cannot grant without an office; and in these the rules 
in the books (/) are not so clearly ascertained and defined. In 
every county the king has an officer to whom is entrusted the 
cate of the king^s interest in this respect. He is usually called the 
escheator : buf the sheriff or coroner may also be considered the 
king^s officer for this purpose, if there be escheator. It is 
their duty when circumstances require it to summon a jury, and 
to institute an enquiry into the nature of the king^s title, or the 
value of the property as (lie case may be, and to return it into the 
Chancery or the Exchequer. («) And after the return of the 
inquest, it becomes matter of record, which may be acted upon by 
the king's officers. These offices or inquests of office are of two 
kinds: Ist. An office of entitling, anJ, 2dly, an office of instruc- 
tion.^ In the latter case, the king is supposed to be entitled 
without office by what is sometimes called matter of fact, as 
where the king's tenant in fee simple holding immediately of the 
crown dies seised without hc^r, or his tenant in tail dies without 
issue, or in any other w'ay the estate of the king's tenant ceases or 
becomes void, by some matter of fact notappearing of record; the 
seisin and possession is in the king before office, but it is neces- 
sary that the king should be instructed of the matter of fact by 

(I) Million Berkley, Plow. 2S9.a. Cro. Car. 100. Finch v. Throgmorton, 
Nicholls t). Nicholls, Plow. 485, a. Cro. Eliz. 221. Parslow v. Cora, Cro. 
Page's case, 5 Rep. 52. b. Knight's EUz. S55. 
case, 5 Rep, 55. a. 57. a. Dowtie's . (o) See stat. I Hen. VIIL c. 8. 
case, S Rep. 10, b. Potter v. Stevens, 
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whi^jb be has become entitled, and all such offices will relate to the 
tiHie the Ring’s title accrued, so as to avoid mesne incumbrances, 
and to entitle the king to the profits, but not to grant, (v) So 
also by the stat 33 ]Heo. VIII. c. 20. s. 2. (x) lands of persons 
attainted of high treason are actitblly vested as to possession and 
seisin in the king: (^) but they cannot be put in cliarge by the 
king^s officers without an office of instruction ; ( 2 ^J>ecause if does 
not appear of record in the Exchequer of what lands the person 
attainted was seised at the time of his attainder or after, |ind the 
same law is of an attainder of felony of the king's tep^t.if be dies 
seised. Siieh offices of instruction might either be taken by ^fsrtue 
of office, when they were called inquests of office virtute 
or fay writ or commission from the Court of Exchequer, and both 
are ^uall^offices of instruction. Inquests of office virtute officii^ 
ai^lby force of the st. 34 Edw. III. c. 13: and by the st. 18 Hen. VI. 

ead at* I Hen. VIII. c. 8. they must be returned into the 
Ck^ij^ry or the Exchequer within one month after taking the 
same, and if returned into Chancery they are to be transcribed 
into the Exchequer. But by st. 33 Hen. Vlll. c. 22. (a) escheators 
cannot sit virtute officii to take an inquest where the lands are of 
the value of 5/. per annum or above, on pain of 5/. ; which statute 
was made to prevent escheators from seising lands by virtue of 
their office without a writ of seisure from the Chancery or the 
Exchequer. These offices of instruction settled the annual value 
of the lands; and by that value the escheators accounted, unless 
the court on putting it up to auction found any person that would 
give more for the land, and then they let it by lease under the 
Exchequer seal. (6) 

The other species of office was called an office of entitling, 
because the king was thereby entitled. Examples of such cases are 
numerous : such as purcliases by aliens born, by any body corpo- 
rate in mortmain, or by any person attainted of felony, all of 
which give the crown a title but not before office. So where a 
condition is broken which gives a title of re-entry, in these and 
similar cases the king is not in possession till office found. In a 
late case, (c) the king’s title by escheat, where the tenure w'as not 

(v) Siam ford Prerog. 54. Doe d. (i) Page’s case, 5 Rep. 52. a. 

Hayne and the King v. Redfearn, 12 (a) Quaere as to this statute. 

East, 96. (b) Glib. Excli. 109. 

(s) Irish Statute, 27 Eliz. c: 1. (c) Doe d. Hayne and the King v, 

(y) Nichols V. Nichols, Plow. -185. a. Redfearn, 12 East, 96. 

Dy. 145. Dowtie’s case, 3 Rep. 10. 
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immediately of tfad crown^ but the king hjul become entitle^ hf 
force * of the statute quia empiores, was thought to be of the 
same nature, and a new title. The court however were hot quite 
clear upon the point ; and it seems more conspnan^ with the prin- 
cipli^ of law on this head, that no distinction ,, should prevail 
between escheat of such a tenancy and that of a tenancy in fee 
held i&mediat^ of the crown : in both an office of instruction 
seems necessary before the land can be granted over. If the 
king’s tpnant in fee simple be disseised and die without heir, or if 
an alien bor^r alienee in mortmain be disseised, aU this must be 
foundry office of entitling, and the king shall not be ia^possession 
till the seisin and possession of the true tenant be removed^ (d) 
If the office of entitling relate to the fee or freehold^ it must be 
by commission under the great seal ; (e) and it seems to4e lik^ise 
necessary that it should be executed in tte county where the law'^ 
lie- (f) If it relate only to a chattel interest, it may be und^ the 
Exchequer seal; and the inquiry may be in any county*, ..^his 
perhaps is the most intelligible account of wbakis to be found in 
the books. The cases containing all the information on the subject 
are of an early date, and are in a few points inconsistent : but the 
general purport of them seems to be to the effect here stated. 

An office is not of record till the return of it into the Chancery 
or Exchequer : it seems therefore reasonable that lands seised into 
the king’s hands by such inquests should not be demised till after 
the return of the inquest. In consequence, however, of abuses of 
this kind having taken place, it was enacted by the stat. 8 Hen. VI. 
c. Id. that all such lands should remain in the king’s hands till 
one mouth after the return of the inquest ; and not till then be let 
to farm, except to those who should proffer a traverse to such 
inquest, to hold till the issue taken upon the same traverse should 
be found and discussed for the king' or the party, such party 
finding surety to prosecute the traverse with effect, and to pay to 
the king the yearly value if the issue should be found against him. 
But, in order to understand the latter part of this enactment, it , 
is necessary to recur to some previous statutes on the same sub- 
ject. At the common law, when the king became seised of any 
estate of freehold or inheritance by matter of record, he who had 

* (d) 9 Hen. VIL 2. b. Dowtie's case, (e) Gilb. Exch. 109. 

3 Rep. 10. b. ff) Parslow i’. Corns Cro. Eliz. 855. 

E 
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ri^^ht could have no traverse of the inquest, but be was put to his 
petition of ri^bt in the nature of a real action to recover his 
right: in some cases, including chattels real as well as higher 
interests, there was another remedy called a monstrans de drgitj 
and that was where office was found for the king, and by the same 
office the title of the party was also found. As if a disseisor aliened 
in mortmain, and the special matter was found by office, scilicei, 
the disseisin and alienation, the disseisee had his monstrans de droit : 
but if the office omitted the title of the party, he was put to his 
petition of right (g-) But a traverse was allowed only in those 
cases where by the inquest of office land was not in the Mng’s 
hand, but the king was only entitled to a scire facias in the nature 
of that action to which a subject would have been entitled in 
similar circumstances ; in such cases the party being in the na- 
ture of a defendant, inigi[t appear and traverse the office {h) 
without shewing any title in himself. The remedy by petition 
being'vfeund tedious in those cases to which it applied, it was 
enacted by the statute 34 Edward III. c. 16. that where the 
land should be seised into the king’s hands by office of es- 
cheator, finding that the king’s tenant aliened without licence, 
or that the king^s tenant by knight service died in his demesne 
as of fee and his heir within age, that after the return of the office 
into Chancery, the party grieved might traverse the office, and the 
process should be tried in the King’s Bench. It appears that this 
act only extended to cases where the king was entitled by office ; 
besides which no office was within the purview of the act, but 
^nly an office by writ or commission; for the words of the act 
are, that the party shall traverse the office, ‘‘which was ftrst 
taken by the king’s commandment.” Next, it was restrained 
to alienations of the king’s tenants, and to wardships. (0 To re- 
medy these and other inconveniences the stat. 36 Edw. III. c. 13. 
was made, the words of which are general comprehending all kinds 
of office, and all <ither cases, as well as alienation without licence 
and wardship. The words are: “ And if there be any man that 
will make claim or challenge the land so seised, it is enacted that 
the eischeator send the inquest into the Chancery, within the month 

^g) Commonalty of Saddlers' case, supra. 

4 £^p. 54. (I) Magn. Ch. 9 Hen. III. c. SS. 

(A) Commonalty of Saddlers’ case, .St. i Edw. 111. sUe. c. IV. 



51 


Chap. I.] of Ubbov and lessee. 

after the lands so seised^ and that a writ be delivered to him to 
certify the cause of his seisin into the Chancery, and there he 
(the party) shall be beard without delay to traverse the office, or 
otherwise to shew his right, and from thence sent before the king 
to make a final discussion without attending other commandment, 
and in case that any come before the Chancellor and shew bis 
right, by which shewing by good evidences of bis antient right 
and good title the chancellor by his good discretion and advice of 
counsel, (if it seem expedient to him to have counsel) shall let 
and demise the lands so in debate to the tenant, yielding therefore 
to the king the value if it pertain to the king in the manner as be 
and the other chancellors before him have done in times past of 
their good discretion, so that he find surety thsjit he shall do 
no waste or destruction till it be judged.” The great ob- 
jection which was made to this list statute arose from the 
words, that the escheator send the inquest into the chan- 
cery, &c.” which were said to imply that the act shuttld not 
extend to inquests by virtue of office, because it was said that no 
such office could be returned into the Chancery, but only into the 
Exchequer: (7) but precedents without number were produced 
of the returns of such offices into both courts ; so that the escheator 
seems to have had his election in this respect, and both are the 
king’s courts for this purpose. Although the statute only speaks 
of offices returned into Chancery, offices returned into the Exche- 
quer are within the equity of the statute, (/c) Where the king 
was entitled by double matter of record, as by a judgment of 
attainder and office, it was held that this act did not extend to the 
case: but the slat. 2 Edw. VI. c. 8. s. 7. { 1 ) has given all the 
benefits of this act to the party in such cases. 

But to return to the stat. 8 Hen* VI. c. 16.: this statute was 
afterw'ards evasively construed, as if grants made by the chan- 
cellor, treasurer, or other officer, without finding any office, were 
without the statute. The statute 18 Hen. VI. c. 6. therefore pro- 
vides that no letters patent shall be made to any person or per- 
sons of any lands or tenements before inquisition of the king’s 
title in the same be found in the chancery, or in his exchequer, re- 
tuiiied, if the king’s title in the same be not found of record, nor 

(j) Year book, 4 Edw. IV. S4. a, (f) No enactment of thia nature in 
Stamf. Prerog. 70. b. Ireland. 

(Je) Stamf. Prerog. 70. 

E 2 
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within one month after the same return, if it be not to him or 
them which tender their traverses, as is aforesaid ; and if any 
tors patent be made to the contrary, they shall be void, and 
holden for none, (m) Upon this statute, 18 Hen. VI. c. 6. it 
may be observed, that Stamford, in his Treatise De PrerogaiM 
Regis 54. a., although he states that the king has a possession 
in law upon a descent, reverter, remainder, or escheat, yet adds, 
that he cannot make it his possession in deed by his grant 
without office, because of a statute of the 18 Henry VI. to the 
let thereof. So in Bro. Off. Escheator, pi. 56., it is said, if the 
king grant land to A. for life, and A. dies, he cannot grant the 
land again till A.’s death is found by office, and that by the stat. 
18 Hen. VL 

Before the stat. 2 & 3 Edw. VI. c. 11. (n) a termor for years 
seems to have had no remedy against an inquest of office finding 
the king's title to the freehold. By the second section of that sta- 
tute, the interests of lessees for years are saved, though not found 
by the office which finds the king's title in the freehold ; and by 
section 6. if any person be found entirely lunatic, idiot, or dead, 
every person grieved by such office shall have bis traverse as in 
other cases of untrue inquisitions. 

It does not seem to be clear, whether the statutes which have 
been enumerated contemplated chattel interests. With respect 
to chattels personal, and things which lie in grant, as advowsons, 
remainders, and Reversions, they are in the king without office, 
upon any forfeiture: but to chattels real the king can be entitled 
only by office, as in the case of other real property, (o) Where 
the crown has made a Ic^ase for years, on condition that the lease 
shall be void on non-payment of rent into the exchequer, there, 
if the condition is broken, the crown may grant over without of- 
fice, because the non-payment is of record, (p) But if the rent 
be i^yable to a bail iff or deputy, or the lease is void from any other 
circumstance which does not appear of record, there, although 
the lessee after breach of the condition is pernor de son tori of the 
profits, the king is not in possessioii for the purpose of granting 
without office. (9) So if (lie lease l)e not made void by the breach 

(m) March. 84. Stainf. Prerog;.61. llarilr. 101. 

(«) Irish Statute, 10 W. III. c. 10. (/>) Finch v, Throckmorton, Cro. 

(o) Britton v. Cole, IS Mod. 175. £liz. 

The AtfcQi^ey-Gcneral v. Fox, Flardr. (g) Stephens v. Potter, Cro. Car. 
4SS. Attorney-General v. Freeman, 100. 
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of such a condition, but is voidable only by reentry, there also 
there must be an office to put the king into possession, (r) Then 
the question arises whether such estates are within the stat. 18 
Hen. VI. In Sav. 70. it is said to have been held that they were : 
but that authority is not much to be relied on ; for it states it to 
have been a question whether the freehold was in the queen before 
office; about which there could be no doubt, as the case arose on 
a term of years. In Knight's case, (s) the lease was for years 
voidable by entry on non-payment rent ; and it is reported by 
Liord Coke to have been resolved in the Exchequer chamber, that 
although itrithout office the lease was not void, and although the 
office was not returned before the date of the patent, yet forasmuch 
as the office was found (that is, bore date,) before the grant, and 
afterwards it was returned of record, the grant was good. An- 
derson, (0 who reports the same case in the Exchequer chamber, 
takes no notice of this resolution : but in a report of the same 
case, (u) as argued in the Court of Common Pleas, three judges 
against one agree with the resolution of the Exchequer chamber 
as stated by Lord Coke. 

It may be liere observed that, on a traverse of office, if the issue 
is found against the king, a writ called a writ of amoveas manum 
issues on the judgment: but the king's hand is amoved imme- 
diately on the judgment before execution of this writ, (a?) 

In all cases at the common law, when the king's title accrued 
to him by a judicial record, as by attainder and office, and the 
king granted his estate over, there, although the party aggrieved 
was put to his petition of right against the king, he might have 
scire facias against the patentee : but if the king was entitled by 
conveyance of record only, as if a disseisor conveyed to the king 
by fine, deed inrolled, or other matter of record, there if the king 
granted over, the party might enter upon or have his action against 
the patentee. Also in all cases where the party grieved might 
have monslrans de droit or traverse against the king, there if the 
king granted over^ the party aggrieved might niter, or have his 
action against the palciitoc. (jj) 

By the stal. I Hen. Vill. c. 10. persons tendering traverses and 

(r) Kui^ht's case, 5 Kcp. 56, (j,-) Brown v. Terry, Cro. £liz» 5fi3. 

(s) UM supra, (p) Coniiii. I^addlcrs* case, 4 Bep. 

(01 And. 173. 54. a. 59. b. ^ 

(n) Moor, 199. ’ ' 
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desiring to have the lands to farm and finding surety, if they shew 
evidence to the chancellor according to the si. 8 Hen. V|. c. 16. 
and come into the Chancery within three months after office 
returned into the Chancery or the Exchequer they shall be 
admitted, and all other grants shall be void, (x) 

The usual mode of proceeding at the present day, by those who 
claim against inquisitions, appears to be by petition, shewing a 
primd facie case of title to the Court of Chancery. This juris- 
diction was establislied by the ease of ex parte Webster : («) but 
tl^e Court has doubted whether a mere trustee should be allowed 
to traverse. (6) In a more recent case (c) it was contended, that the 
right extended only to those cases where the crown claims property 
by reason of the incidents of tenure. The inquisition related to 
certain lands, adjoining certain parishes in Lincolnshire ; and the 
point of inquiry was, whether they were in times past covered 
with the sea, and were then by the sea left and not covered by the 
water ; and whether they belonged to and had been unjustly sub* 
tracted from (he crown ? Upon consideration of the several statutes 
bis honour the Vice-Chancellor observed, that they appeared to 
him rather to be made to regulate the exercise of an acknowledged 
right, than to create that right ; and he concluded with saying, 
that his opinion was that there w^as a general right in the subject 
to traverse every inquisition by which property is to found in the 
crown. 

Corporate bodies, consisting of several persons, if they have 
a superior or head, such as a mayor in a corporate town, or a 
dean in the chapter of a cathedral, may make leases for lives or 
years, which shall be binding on them as long as the same indivi- 
dual exercises the office of their head or superior : {d) but if the 
corporation aggregate have no superior, no such rule can be 
adopted; and consequently their leases, if made at the common 
law% are void ah initio even against themselves, (e) 

The constitution of dean and chapter at the present day differs 


(pi) No Irish statute to this effect. 

(a) 6 Ves. S09. Ex parte Wr^g, 
5 Ves. 450, 832. 

(h) In re Sadler, 1 Madd. 581. 

(c) Ex parte Lord Gwydir, 4 Madd. 

281 . ,> 

Walter v. The D. and Ch. of 


Norwich, Moor. 875. Magdalen Col- 
lege case, 11 Rep. 78. a. Co. Litt. 
48. a. 

(e) The Chapter of Southwell v. 
The Bishop of Lincoln, 1 Mod. 204, 
2 Mod. 55. 
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materially from the ancient corporation of abbot and convent. The 
convent were all dead men in law ; and considered incapable of 
granting/except by their superior : therefore, if an abbot and con- 
vent were parsons imparsonee of a church, the abbot was said to 
grant with the consent of the rest. But a dean and chapter at the 
present day may make leases in their joint names of the possessions 
which they hold as a corporation aggregate. So in a corporation 
of master and fellows the mast^ is but a part of the acting part, 
and is one of the grantors like the rest. (/) 

Executors and administrators may, by virtue of their office, dis- 
pose of terms for years, which are vested in them in right of their 
testators and intestates ; and it seems to be clear that executors 
may demise before probate, (g) But if executors refuse to adminis- 
ter, they cannot dispose of the terra afler administration granted by 
the ordinary to another, (h) Where there are several executors, 
each has the entire interest ; and a grant consequently by one is 
as effectual as if ail had joined ; and even where the deed pur- 
ports to be a grant by all, yet if one only seals the deed, it 
has been held to be binding on all. (t) As to administrators, 
it has frequently been said, they have but a joint authority : 
but the contrary has been solemnly held in the case of Willand 

r. Fenn. (j) 

If the person, who by consanguinity ought to be the administra- 
tor of an intestate, is an infant, a qualified power of administration 
during the infancy of such person is given to bis guardian, or to 
such person as the Spiritual Court thinks fit to act for the infant 
till the age of twenty-one. (k) The rule was somewhat different 
in the case of infant executors, till the stat. 38 Geo. III. c. 87. 

s. 6 and 7. That statute directs that where an infant is sole exe- 
cutor, administration with the will annexed shall be granted to 
the guardian of such infant, or to such other person as the Spiritual 
Court shall think fit, until such infant shall have arrived at the 
age of twenty-one years ; at which period, and not before, probate 
shall be granted to him ; and the person to whom such administra- 
tion shall be granted shall have the same powers vested in him as 

(/) Dy. 40. Ireland v. Barker, Ch. Ca. 616. 

Godb. 210. Anon. 12 Mod. 232. (jO Cited 2 Vez. 267, 268. 

{g) Roe d. Bendall t\ Suraraerselt, (Jc) Freke v. Thomas, Salk. S9. Ed- 
2 Bl. 692. mund v, Shaler. Coro. Rep. 159. At- 

(k) Brokers. Charter, Cro. £liz 9,2. kinson v, Cornish, Carlh, 446. 

(i) Simpson v. Gutteridge, l Madd. 
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an ateiiiitetraftor iiow bath by Tirtue of an^dmihstratioir ^rhtited 
to him Jlurante minori estate of the next of kin. 

The husband of a feme exectitrix has a joint interest n^ith her 
in all the efiects of the deceased, and is enabled by law to adsnoie 
the whole administration, and to act in it to all purposes without 
her consent; nor can the wife do any valid act as executrix with- 
out the husband[^^oncurrence« (A*) 

Guardians fd' socage, under which head may be included 
as well guardians by the election of the infants themselves, 
after they arrive at the age of fourteen, as t^tamentaiy guard- 
ians or guardians appointed by deed under the stat. IS Car. II. 
c. S4.(/) have the power of making leases for years during the 
continuance of their guardianship. All these different kinds 
of guardians differ only in their mode of appointment, (oi) 
Thck guardian in socage is appointed, not by any special de- 
signation of the party, but by the law itself in respect of the 
land descended ; so that where no land descends, or it is merely 
an equitable estate, there can be no guardian in socage; (n) and 
though the heir, after he arrive at the age of fourteen, may choose 
bis own guardian, who shall continue so till he is twenty-one, — 
this last, as well as the guardian in socage, derives his authority, 
not from the infant, but from the law. Neither would it answer the 
intention of the law if it were otherwise, because the contracts of 
the guardian would in that case partake of the imbecillity the law 
attributes to the acts of the infant, (o) The stat. 12 Ch. IT. pro- 
fesses to follow the model of guardianship in socage, and privileges 
parents against common right only in the mode of the appointment. 
All these guardians have an interest as^ well as an authority, till 
their guardianship ceases. <p) The interest is a chattel interest; 
and if a feme guardian takes baron the guardianship is transferred, 
like any other chattel, to the husband, who may make leases dur- 

(h) Com. Dig. Administration D. Roe d. Parry v, Hodgson, 2 Wils. 129. 
Ankerstein v, Clark, 4 T. R. 617. Co. Litt. 88. b. n. 13. 

Off. Ex. SOT. Thrustout r. Coppin, {n) R. v. Toddington, 1 B. and A. 
3 WiJs. 277. ^ 560. 

(0 Irish stat. 14 and 15 Car. 11. c. 19. (i’) Guardianship hy the lather con- 

See also statutes 21 and 22 Geo. 111. linucs till his son is twenty-one, in re- 
c. 62., SO Geo. III. 29., and 32 sped of his body, not of his lands. 
Geo. III. c. 21. Gahb. Dig. VoL L 420. See the King v. Thorp, Cadh. 334. 

(fli) Bedell V. Constable, Vaugh. 177. (p) Dugar v. Norton, 1 Freein. 102. 

Xolrd Shaftesbury's case, 2P.Wtns.l02. Wade v. Baker, 1 Lord Haym. 130. 

1 
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ibg 4be coverture tHHiofit her ceacmtenee. A by n«r. 

ture cantaot meke a leaae years, ahher io his own name or in 
name ot the infiint ; fov he has nothing in the land by virtae 
of his office ; and sneh a guardian may be, altbongh (he iufiint 
should have no land, (g) 

Befcnre tiie stat. IS Ch. 11. a tenant in socage might have de> 
vised his land in trust for his heir ..but such ly^nrise would not 
have attracted to it the custody of the person. ''*Rm trustee would 
in that case have taken a diattel interest for the benefit cfthe heir, 
and might make biases for years. So it has been determined (r) 
that if a devise be made till the son come to a certain fin* spe- 
cial reasons, such as payment of debts, or for the support and pro- 
vimn of the devisee, or for the maintenance of the te8tatoi‘*B 
children generally ; in sneh cases the executor or devisee shall 
have a chattel interest vested in them for those purposes till the 
son Aall have arrived at the age specified, if he so long live, with- 
out being subject to the contingency of his d 3 ring within age: to 
the extent therefore of such interest such devisees may dispose of 
the land. 

The committee of a lunatic’s estate, or the receiver of an in-' 
fiint ward in Chancery cannot of his own authority make leases; 
the course of the Court is to refer it to the master to con- 
sider and report whether the lease will be for the benefit of 
the infant ; and if it is so, the Court will order it. (s) It was 
formerly doubted whether, in the case of a lunatic’s estate, even 
such a lease, so made by order of the Cemrt, was good at law; 
because the king himself could not make a lease of a lunatic’s 
estate : but that doubt has been removed by the stat. 4SGeo. III. 
c. 75. which enables the Courts of Chancery in England and Ire- 
land to lease the estates of lunatics. 

Trustees of charity estates, and (hose vHio have the legal estate 
vested in them under private conveyances, have a power fully re- 
cognized in law to make a complete alienation of such estates, 
without the eoncurrence of the cestui gt/e trust / and even where 
the founder of a charity has given express directions as tothe mode 

(S) WilKfrv.'Whiteweod, Owen 45, der v;' ffiackburn. Hob. S85. Tajlor* 
Aboplmdv. Hadlen, Owen llfi. v. Bydati, 1 Freikn.lMS. 

(r) Bergen’S case, 3 Bep. 19. (*) Foster t^. Merchant, 1 Vetn. 862. 

Smith V. Havens, Cro. Elis. 852. Par- 4Uipe v. Palmer, 8 WUs, 130. 
her o.‘ Plumner, Cro. Elis. 1 90. Bui- 
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in which thatrast ib to be executed^ their alienationsi though not 
pursuant to the directions of the founder) are good in law ; but 
the Court of Chancery will not permit the legal powers of trustees 
to be exerted to the prejudice of the charity) or against the will of 
the cestui que trust (0 

A bailiff of a manor cannot make a lease, because he has no 
estate either les^ or equitable in the manor itself ; (u) and indeed, 
according to Iw opinion of the Court in the case of Drury v. 
Fitch) (x) the committee of a lunatic's estate is merely a bailiff, 
and has no interest. So a receiver, or other person appointed by 
the Court of Chancery, is no more than a bailiff, and therefore be 
cannot make leases of his own authority, (j/) A special authority 
will enable bailiffs to make leases : but so it will any stranger 
whom the person delegating chooses to appoint. Such special au- 
thorities are ministerial in their nature, and the leases made in 
pursuance of them are the same as if they had been made by the 
legal owner of the estate. It does not appear to be necessary that 
such an authority should be special to make a specific lease : but 
a lease made by an agent acting under a power of attorney, as 
agent and manager of property, has been considered as effectually 
binding the principal, (z) So in one case, (a) although no special 
authority could be produced after an acquiescence of thirty years, 
an authority was presumed, and the principal was held bound by 
the act of his agent. In pleading, if one declare on a lease made 
by A. on the behalf of another, it will be intended that be had an 
authority from the owner of the land, (b) 

By the stat. 7 Ann. c. 19. minors, being trustees, are em- 
powered by the direction of the Court of Chancery or Exchequer, 
on the petition of cestui que trusty to make renewals of leases ; and 
they are compellable to make such conveyances as the Court may 
direct, as if they were of full age. The stat. 4 Geo. III. c. 16. 
contains the same provision with respect to the counties palatine 
of Cboster and Durham, the dutcby of Lancaster, and Wales. 
The 2 Geo. I. c. 6. Ir. is the Irish Statute to the same effect. 
The 4 Geo. II. c. 10. Eng. and 5 Geo. II. c. 8. Irish, give the 

(0 13 Yes. 6S0. (z) Hamilton v. The Earl of Clan- 

(ti) Bro. tit. Bail]|40» 41. Lease 37. rickard, 1 Bro. P. C. 341. Toml. Ed. 

(x) Halt. 16. (a) Tufton v. Wentworth, 1 Bro. 

(y) Wynne r. Lord NcwboTOUgh, P. C. 165. Ed. Toml. 

1 Yes. J. ] 64. (ft) Rashleigh v. Williams, SYentr. 61 . 
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same powers to the Chancellors of England and Ireland, in 
respect of idiots, lunatics, and their committees. 

By the stats 11 Geo. III. c. 90. s. 1, S. lunatics and their 
guardians and committees are enabled to accept surrenders of old 
leases, and to grant new ones. By s. S. all fines for such renewals 
are to be paid to the committee : but, upon the death of such luna* 
tic, the sums which are unapplied for his benefit.|^e to be con* 
sidered real estate, unless such lunatic were tenaiir Ibr life only, 
when they are to be considered personal estate. The Ir. st. 1 1 
Ann. c. 3. provides, that if any person who is an infant, covert 
or lunatic, shall be obliged by any covenant to renew, a renewal 
may he made under the direction of the Court of Chancery in the 
manner mentioned by the Act. 


2. We come now to the consideration of the title of the lessor. 
Those who have a right to contract for the possession may, 
under the restrictions above mentioned, bind their own in- 
terests and the interests of those claiming under them for a 
definite time: but at the common law they could not bind 
the interest of third persons. Now by means of powers in 
private conveyances, operating by force of the statute of uses, 
tenants for life frequently are enabled to make leases for lives 
or years for longer periods than they could without such 
powers. So also the stat. 32 Hen. VIII. c. S8. has enabled 
husbands seised in right of their wives, ecclesiastical persons in 
certain cases, and tenants in tail, to do the same under certain 
condition|: the consideration of all which interests will be the 
subject of future consideration in the present Chapter. But to 
return to the consideration of the title of the lessor generally. 

It may be laid down as a rule, that wherever the estate which 
the lessor had in him at the time of making the lease is defeated 
or determined, the lease is extinguished with it. If therefore an 
estate in fee simple is liable to be defeated by force of a proviso or 
a contingent event by way of shifting or contingent use or an exe- 
cutory devise, the lease is liable to the same contingency, and will 
be utterly gone after the happening of such an event, with the 
estate out of which it is derived, (c) A lease, however, in posses- 
sion or reversion made by a covenantor in the case of a covenant, 

(c) Harvey's cate> 4 Lean. 161. 
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to stsMid seised to uses will buKl a coutiiigeiit use ; and Ibis seems 
analogous to the power which it is admitted the covenantor 
possesses to bar a contingent use by feoffinent on good conBidera- 
tion without notice : but it is conceived that such a lease must be 
made on good consideration, ibr it was said to resemble the case 
of a lease made hy feofiees to uses at the common law, which 
might bind a fiiture use if made on good consideration, (r) So if 
a power of revocation be annexed to the estate of the lessor, it 
cannot be exercised after the grant of a lease for valuable con- 
sideration, to the prejudice of the lessee, (d) 

A lease for life or years made by a disseisor or other wrong* 
doer is absolutely determined by the entry of the disseisee or the 
rightful owner : but if the disseisee confirm the lease when out of 
possession, he cannot after entry avoid it, because he has by his 
confirmation parted w'ith so much of his ancient right as to deprive 
himself of the power of avoiding it. (e> If the disseisee release 
to the disseisor, although the release changes the quality of the 
estate, so as to make that rightful which before was tortious, 
yet leases and other charges made by him cannot afterwards 
be avoided, because no man can have advantage of bis own 
wrong, (f) 

In former times leases for years were considered only as con- 
tracts between the parties, without reference to any direct pro- 
perty in the land. The tenant for years was therefore lor a long 
time in the power of the freeholder, and was frequently defrauded 
of the possession by the advantages which the forms of real actions 
gave to the freeholder over him. The method usually taken to 
deprive the tenant for years of his contract was by feigned or 
collusive recoveries between lessors and strangers: the estate 
of the lessee being considered too weak in its nature, he could not 
be admitted to defend the title to the freehold, and therefore his 
term was necessarily destroyed by the loss of the estate out of 
which it was derived. In such cases the lessee appears to liave 
had no remedy but an action of covenant against the lessor, by 
which damages might be recovered for the loss of the term. The 

(c) Wood V, Eciguold, Cro. EJiz. Litt s. 527. there is a (juacre of this 
765, 854. Hcyiis V, Villars, 2 Sid. 64, point: but in Popli. 50. where May ow’s 
98, 157. case is also reported, it is said to have 

' (d) See Sugd. Pow. 51. 3d edit. been granted by the whole court 

(e) Mayow’s case, 1 Rep. 1 17. a. In (/) Lilt. s. 477. Co. Lilt. 274. 
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stat, 6 Ed w. I. c. 1 1 . commoiily called the atatote of Gloucester, (gi 
gave the tenant some remedy for the recovery of the possession by 
way of receipt, and a trial whether the demandant in a recovery 
moved bis plea by right or by collusion. If it was by collusion, the 
termor was entitled to enjoy the possession during his term ; and 
the execution of the judgment was postponed till the termination 
of the lease. This statute seems however to have been an insuflfw 
cient protection: several inconveniences are stated to have at* 
tended the mode of obtaining relief under it ; in consequence of 
w'hich the remedy fell into disuse, and feigned recoveries became 
as great instruments of oppression as before. (/^) The stat. 21 
Hen. VIII- c. 15. (i) at length freed the termor from these diffi- 
culties, and enabled him to falsify all recoveries against the tenant 
of the freehold on feigned and untrue titles, (/:) in the same form 
and manner as the freelioldcr might have done without any of 
the restrictions which arose upon the construction of the statute 
of Gloucester. (/) 

If a testator, after having devised the fee^ make a lease for 
years to another, even to conmience after his death, this is a revo- 
cation pro iantOf for the will is ambulatory till his death :(f??) but a 
subsequent act to effect a revocation must amouitt to a necessary 
implication, and be wholly inconsistent with the devise; therefore 
where, after the devise of a manor, the lessor leased a parcel of it 
to another to commence after his death, this was no revocation, 
for such parcels are severable from a manor, and are frequently 
severed. («) 

li tenant in fee simple make a lease for years, and die without beir, 
the lord by escheat, it is said, cannot avoid the term, which seems to 
be a relaxation of the feudal tenure. In the same way a subinfeud- 
ation is not affected by the escheat of the mesne tenancy, (o) The 
only remark which it is necessary to make on the descent of an estate 
in fee simple, charged with leases fjr lives or years, is common to 


(ff) See 2 lust. 322. 

(h) Co. Lilt. 46. a. Pig. Rccov. .^1. 
F. N. B. 340. 

(0 Irish Statute, 33 Hen. VIII. scss. 1 , 
c. 11.5 2. , 

(/c) As to the mode of falsifying 
recoveries, see Pig. Kecov. 165. 

(0 Cooper V. Denne, 1 Ves. J. 567. 
Wind V. Jckyll, 1 P. Wms. 575. Wil- 
loughby V, Willoughby, 1 T. R. 763. 


Flower r. Rigdcn, Cro. Eliz. 28i. 
F. N. B. 458. 

(m) Montague v. Jefferies, 1 Roll. 
Ahr. 616. Wilcox’s case, 1 Roll. 
Abr. j^. Hodgkinsou p. Wood, Cro. 
Car. 23. 

(n) Lamb u. Parker, 2 Vern. 495. 
Coke V. Bullock, Cro. Jac. 49. 

(o) Whiltingham's case, 8 Hep. 44. 
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•11 estates upon which dower can attacii. If the lease is made 
during coverture, it is void against the dowress surviving^ but it 
will be revived against the heir, (p) If it has been made before 
coverfbre, the widow can be endowed only of the rent and the 
reversion. And in effect a long term of years, reserving no rent 
created prior to marriage, is a bar of dower, {q) 

But if a copyholder makes a lease for years of copyhold land, 
of which bis feme surviving is entitled by custom to her widow*! 
estate, she cannot avoid it after her husband’s death without a 
special custom enabling her to do so. (r) 

The issue of tenant in tail, if they take by force of the gift in 
tail, may avoid leases made by the last tenant in tail : but they are 
not absolutely void on the transmission of the estate tail from one 
tenant in tail to another. The whole inheritance is in the tenant 
in tail for the time being; and therefore there is a possibility of his 
charges remaining good as long as the estate tail continues. If, 
however, such tenant in tail after having made a lease for years, 
or an estate for life, by any of those means which do not create a 
discontinuance, dies without issue capable of taking the estate 
tail, these leases will be absolutely void against the remainder- 
man or reversioner, because they are distinct estates, and the 
remainder-mao and reversioner claim notiiing by the entail, (r) 
Bythestat, llHen.VII.c. if a woman having an estate tail 
jointly with her husband, or only to herself, or to her use in any 
lands or hereditaments of the inheritance, or purchase of her 
husband, (0 or given to the husband and the wife in tail by any 
of the ancestors of the husband, or by any other person seised to 
the use of the husband or his ancestors, being sole, or with any 
after taken husband discontinue or alien, release or confirm with 
warranty the same, every such discontinuance is void ; and the 
person to whom the title or inheritance after the death of such 
woman appertains may enter, as if no such discontinuance, &c. 
had been made. The statute further ordains, that if any of the 
said second husbands and their wives, or any other seised to their 

(p) Co. Litt. 46. a. Freem. 16. Salisbury d. Cooke v, 

{q) Co. Litt. 208. a. n. 1. Hay and Hurd, Cowp. 481. 

Butt, Sugd. Vend, and Purch. 368. (^) Woodroff v. Qreenwood, BToy. 

4th edit. Bates t;. Bates, I Lutw. 7la. 66. Bro. tit. Accept 19. 

Foljambe's case, Godb. 166. {t) Kynaston v, Lloyd, Cro. Jac* 

(r) Farley’s case, Cro. Jac. 36. Dug- 624. Byston v. Stud, Plow. 46S. 
worth r. Radford, W. Jon. 462. 1 
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use, shall discontinue or alien as aforesaid, the person or persons 
to whom the said lands should or ought to belong after the 
decease of the said women may enter into and enjoy the same, as 
if the same women were dead, as against the husbands during 
their lives, provided that the said women after the coverture may 
re-enter and enjoy the same of their first estate : but if such women 
were sole at the time of such discontinuance or alienation, then 
she shall be barred and excluded from her title to the same from 
thenceforth. This statute it may be observed, although still in 
force, is seldom called into action, since settlements are now 
seldom, if ever made, on the wife within the scope of the statute. 

The intention of the statute was to protect the inheritance of 
the husband from alienations of estates tail given to the wife by 
way of jointure : therefore if it appear that such an estate was not 
intended to be by way of jointure, although it may come within 
the words of the statute, yet the wife will not be within the 
penalty ; as for instance, where a man devised an estate in fee 
to his wife in tail general, remainder in fee to a stranger; it was 
held, that since there was no reversion reserved to the heirs of 
the husband, the case was not within the statute, because the 
intention of the statute was to protect the inheritance of the 
husband, and here the heirs of the husband could not be pre« 
judiced since the remainder-man was a stranger, (u) 

If the heir of the husband after such a discontinuance convey 
the reversion by fine to a stranger, the conusee of the fine 
may enter by force of the statute; and it makes no difference 
whether the fine be with or without proclamations, for the fine 
operates by conclusion on the issue in tail who levies it, and the 
immediate title is in the conusee. (.r) 

A discontinuance is a displacing of the reversion as well as a 
discontinuance of the estate tail ; neither can this consequence be 
avoided by the reversioner joining in the lease ; for it is a tortious 
act, notwithstanding, and his estate being turned to a right, the 
lease which works the discontinuance cannot take effect out of 
the reversion, even if tenant in tail die without issue capable of 
taking the estate tail, (j/) 

(u) Foster v. Pitfall, Cro. Eliz. 2. (x) Sir George Browne’s case, S 

See more on this statute, 1 Evans's Rep. 50. b. See Barker tr. Taylor, 
SUtntes, 214. Gilb. Uses and Trusts 2 Leon. 168. 

339. with Mr. Sugden’s Notes, Baker v. Hacking, Cro. Car. 387. 
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The isRue in (ail in all cases of discontinuances, except those 
made by tenant in tail ex provisione virif is driven to his action of 
Jbrmedon in descender; because such a transfer of the freehold 
cannot be impeached during the life of the donee in tail ; and the 
statute de donis has not absolutely nullified his alienations, but 
only enables the issue in tail to defeat theni after his death by 
action. The remainder-man and reversioner have each of them 
likewise their action of formedon in remainder or reverter, when 
their title accrues, by reason of their privity of estate, (s) 

If a feme sole tenant in tail makes a lease for years at the 
common law, and then takes baron, and they have issue, and then 
the wife dies, the issue cannot avoid the lease during the life of 
the husband, because his estate by curtesy is a continuation of his 
wife’s estate : and though the husband should surrender his 
estate to Ids issue, ye^t during the life of the husband the estate by 
curtesy has continuance as to the lessee ; for the voluntary act of 
the tenant by the curtesy will not be allowed to operate to the 
prejudice of tb^ lessee, (a) So where an estate was made to the 
husband and wife and the heir of the body of the husband, and 
the husbaud after making a lease for years died : acceptance of 
rent by the issue was held not to be a good confirmation during 
the life of the wife, who was entitled to tlie whole by survivor- 
ship. (6) It seems to follow upon the same principle, that if the 
issue in tail enter on the land, and assign it in dower to the 
widow, the lease cannot be avoided by the issue during the life of 
tlie dowress, because she is in by her hu^'band, and the entry of 
the issue must be intended to have been merely for the purpose of 
assigning dower, (c) 

It seems to be clear, that a tenant in tail cannot make a lease 
for years to commence after bis death : (d) but if he makes a 
legse to commence in futuro^ and dies before its commencement, 
the lew considers it, according to Lord Molt, as merely void 
against the issue ; but the issue may.conclude himself to deny it by 
aicceptauce of rent, or other act of acquiescence after its com- 
meiiiceinent.^fc) This power is extremely different from the 

(z) Co. Lilt. 327. a. (c) Bac* Abr. Lease, D. 

ie) Dy. 46. b. in marg» ibid. 383. in (d) Symoods v. Cudinore, Carth. 

auirjr* Co. Litt. 338. Powtreirsc^, 258. 

Owen 83. Moor 8. pi. 30. (e) SyiQonds v. Cudmore, supra* 

8 Jlep. 64. b. 3 Salk. 3. 



Chap. I.] of lessor and lessee. 65 

power of election as to leases in possession, because no act of the 
issue, such as entry, is necessary to avoid the lease. The other 
three judges were of a difierent opinion : but Lord Holt’s opi- 
nion seems to be confirmed by other books. (^) 

If an estate tail be given to a man and the heirs of his body, 
and the reversion descends upon him, a lease subsequently made 
by him will aflect both the estate tail and the reversion; and 
therefore if he die without issue capable of taking the estate tail, 
the lease will still be a good charge on the reversion : so if he 
levy a fine, the charge will be unavoidable, (g) But if he acquires 
the reversion after making the lease, the lease will have no ten- 
dency to be a charge on the reversion. 

Where the reversion is in the crown, and the estate tail is of 
the gift of the crown, if, after making a lease for years, the 
tenant in tail is attainted of high treason, the lease is thereby 
extinguished; because the crown as donor is in by title para- 
mount the estate tail. For all donations create a tenure to which 
tealty and other duties are annexed as condi^ons of tenure; 
treason being a breach of these conditions, the king is entitled 
in this case to the estate for the condition broken, and this deter- 
mines the estate tail and all charges witli it. But where the estate 
tail is not of the gift of (he crown, there, although the reversion be 
ill the crown, leases made by tenant in tail before attainder are 
not extinguished by the forfeiture, because the crown is not in pos- 
session in point of reverter, but has a base fee subject to all lease 
and charges as the tenant in tail himself would have been. (A) 

If a tenant in tail makes a lease for life, by which he gains a 
new reversion in fee during the life of the tenant for life, and 
afterwards makes an estate for life or years, and then the tenant 
for life in possession dies in the life of the grantor, the second 
lease shall be good, although the grantor is now reinstated in his 
ancient estate, because the grantor at the time of making the 
lease had the ancient right in him; and since all charges would 
have bound both the defeasible estate and the ancient right, if 


(/) Co. Litt. 40. b. Dy. ^79. a. 
Plow. 436. b. 1 Holl. Abr. 842. Sy- 
monds t*. Cudmore, Carlh. 258. See 
Skiim. 330. Dy. 297. Gro. Car. 457. 
7 Mod. 27. 

(ir) Shelburne v. Biddulpb, 0 Bro. 


P. C. 356. 

(/i) Anon. Dy. 107. b. The Attorney- 
General I’. Austen, Dy. 115. a. cited 
Plow. r>G0. The Queen r. Tliisscv, 
Cro. Eliz 519. Godb. 321. 2 Roll. 
4 Rep 9l. Ye!v. 150. 
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they had been in diiTerent persons, and both had concurred in 
making them, so where they are both in the same person, if the 
one fails, the other will support it. (A) 

Where tenant in tail made a feoffment to the use of himself in 
fee, and then made a lease for years and died, it was held to be 
absolutely void upon his death, because the lease was derived 
out of bis tortious estate in fee simple, and then that estate was 
absolutely void by the remitter of the estate tail to bis issue : (i) 
but if a man is in by a wrong title, and is afterwards remitted to 
his right estate, although his tortious estate is afterwards defeated 
by remitter, yet he cannot avoid a lease made by himself previous 
to it. The case stated (k) as an illustration of this doctrine is as 
follows : tenant in tail enfeoffed his eldest son within age at the 
common law, who after his full age made a lease for years, and 
then was remitted by his father’s death to his estate tail, the lease 
was held to be good, although the discontinuance was purged. 
This case, how^cver, can be rarely expected to happen in modern 
times; (/) besid|»s which the statute of uses has made a great altera- 
tion in the doctrine of remitter; for if a tenant in tail since that 
statute had made such a feoffment to the use of his issue in tail, the 
issue would not have been remitted on the death of his ancestor; 
because the statute executes the possession in the form in which 
the use is limited, and the possession so executed cannot be 
divested by an operation only applicable to common law con- 
veyances. The remitter will, however, operate upon the estate 
of the issue in tail of the next generation, and the lease will be 
void on that event if it continue so long. (;w) The lease here 
meant must be understood to be a lease in possession, for an 
inleresse termini is no obstacle to a remitter; but, like all other 
collateral charges not affecting the possession, will fall off with 
the estate on which it is tlependent. (;/) 

Where tenant in tail, with remainder to himself in fee, levied a 
fine with proclamations of hinds in ancient demesne, which was 
afterwards reversed by writ of deceit, the court held clearly that 
the issue in tail being remitted, nrght avoid all (states made by 

(fc) Arden’s case, cited 7 Itep. i t. a. 

Moor. 325. (m) Co. Litl. 348. b. Duncombe v. 

(i) See Harg. note on guardianship WingGeld, Hob. 254. Bridgemaii n. 
in chivalry. Co. Litl. 88- b. n. 11. ChuriLon, 1 Roll. Rep. 260. 

(At) Moor. 846. pi. 1 1 43. (w) Per Bromley, J, J)y. 51. b. Moor. 

o (/) Per Bromley, J. Dy. 51. b. Moor. 315. 
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the ancestor tenant in tail: but the ancestor having made a 
lease for years with remainder for life after the fine levied, and 
before it was reversed, the court held that the issue in tail could 
not enter to avoid those estates without bringing scire facias 
against the tenant of the freehold (the terretenant in all real 
actions), (o) 

All charges made by a joint tenant which make no alteration in 
the possession or the freehold are void against the survivor, 
because upon the death of his companion be is in by a title 
paramount : but with respect to one moiety or other joint share 
of the estate, the law allows to each joint tenant such an interest 
in the life or lives of his companion, that a lease for years either 
to begin presently or after his death will bind the survivor. A 
lease for life, if the estate in jointure be freehold or in fee simple, 
will dissolve the joint tenancy, at least during the continuance of 
the estate granted. It will follow that if the estate in joint 
tenancy be for the joint lives of any number of joint tenants, 
no greater estate can be made by each than for^e life of the 
grantor; for after the severance of the jointure the estate of each 
will depend on his own life, and therefore a lease for the life of 
another will be a larger estate than he is entitled to grant. 
Jf the estate in jointure be merely an estate for years, any lease 
for years, whether for a greater or less term than the original 
estate, w ill cause a severance, (p) 

A lease for years, to begin after the death of the lessor, is to 
be distinguished from a devise, because the first is a present 
disposition of the land, althbugh to commence in interest at a 
future time: but a will is ambulatory till the death of the tes« 
tator, and therefore a devise comes too late to prevent survivor- 
ship, which is an elder title, (q) By the custom, however, of 
London, a joint tenant may devise his moiety without any other 
severance of the Jointure, (r) and therefore may make a lease by 
will. 

Although the law allows to each joint tenant such an interest 
as has been described in the life or lives of his companions with 

( 0 )fsiry V. Daunccy, Cro. Eliz. 47J. (q) Harbin v. Barton, Moor. 395. 

.See Kempe v, Lawrence, 2 Brownl. (r) Priv. Lond. 1702. 143. The same 
144. Ow. 134. Cruise's Dig. vol. 5, custom is niciilioned somewhere in 
p. 231 , el seq. Hobart’s reports. 

(p)Co. Lit. ad loc. 
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respect to his own share, he has no power to lease or contract 
for the share or shares of the others, for his interest by sur* 
vivor is a bare possibility which cannot be the subject of con- 
tract, (0 

Marriage is no severance of joint uro; and therefore if a feme 
sole joint tenaOt with a stranger marries, and the wife and her hus- 
band make a lease for years, this will be binding on the stranger 
surviving, {x) 

Coparceners and tenants in common, as far as their leasing 
power is concerned, do not differ from others having independent 
estates. Their estates are, however, so far like those of joint 
tenants, that til| partition no particular part can be said specifi- 
cally to belong to one more than another. If, therefore, a joint 
tenant, coparcener or tenant in common, demise his or her share 
for life or years, the lessee becomes tenant in common with the 
other joint tenants, parceners, or tenants in common. If par- 
tition is mac^ the partition will relate back to the time of the 
title accruing therefore if one joint tenant, coparcener, or tenant 
in common, has leased one acre in particular for SO years, and 
thefb partition is made by which the acre in question is allotted to 
the other joint tenant, coparcener, or tenant in common, the lessee 
may be ousted without any remedy, for the partition relates back 
to the time when the title accrued, {y) In the place cited below 
it is stated of parceners only: but it see|]^ to be equally true in 
the two other cases, (z) 

If a tenant for bis own life, or pur outer we, make leases by 
feoffment or line for the life of the grantee, or any other person 
than the grantor, or cestui que vie, it will be a tortious estate as has 
been already observed, and cause a forfeiture of the estate of the 
grantor; and further, where a tenant for life and the next in 
remainder for life joined in such a lease to two for their lives, 
it was held that the reversioner might enter, because the remainder- 
man for life was particeps criminh. (a) If, therefore, the reversioner 
n^jl^t to enter, a lease so made will continue good as long as if it 
'bad been derived out of an estate in fee simple; for the grantor 

(I) Whitlock V. Horton, Cro. Jac. (j^) Plow. Qu. 226. 

91. Moor. 776. 2 BpJI. Abr. 89. (s) Slat. 31 Hen. VIII. c. 1. Stat. 

14. Godb. 146. 32 Hen. Vlll. c. 32. and Baring v. 

{a) Smallman v. Agbudrow, 1 Roll. Nash, 1 V’^cs. and B. 555. 

Rep, 401. Cro. Jac. 417. (a) Martin r. Savery, 1 And. 45. 
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has thereby gained a tortious reversion in fee simple. But leases 
for years or suck grants for life as do not work a forfeiture fall 
off absolutely with the estate of the lessor ; and as they require no 
entry to avoid them, so no act of t!ie remainder-man or reversioner 
can affirm them after the expiration of the estate for life on 
which they depended. The remainder-man or reversioner, how- 
ever, may affirm such leases during tho life of the tenant for life 
or cestui que vie; and this will be a confirmation absolutely 
whether the life on which tho estate of the grantor depends 
continue so long or not. (A) Tf the tenant for life purchase the 
reversion after making any such lease, this will not give them 
any continuance beyond the life upon which the estate of the 
grantor depended at the time of making the lease, (r) Rut in 
this case the law will preserve the estate for life from being 
drowned, or mergod in the reversion so far as to protect the 
inferior interests derived out of it, and the merger will only 
ojieraie on the immediate reversion, {d) 

Where estates were settk\! on A. for life, remainder toan infant, 
it was moved in tlie Court of Cliunccry on tlie behalf of a receiver 
appointed under a creditor’s bill (or a reference to tho mastelF, to 
see wlietlicr it would he for (he benefit of the parties that he 
should hcoiiabicd to make leases. Tho Vice-Chancellor observed 
that tho object of this motion ivas to enable tho receiver to make 
leases to bind thc^pfant remainder-man f — he recollected no 
instance in which tiic Court had assumed such a jurisdiction, and 
refused the motion, (c) 

In the case of derivative leases by tenants for years, which arc 
usually called underleases, they are necessarily extinguished 
whenever the original lease terininates by cllluxion of time, or by 
any other event provided for by the original contract. Thus, if 
the lease be forfeited by a breach of a condition, this is as much a 
natural termination as the eAluxion of the term by lapse of time : 
but no voluntary act of the lessee, such as surrender or pur- 
chasing the reversion, will produce this eflect. The same may be 
said of a descent of the reversion: but the merger will operate 

Doc d Simpson v. Hull^hor, (c) Moor. 20. pi. 69. Plow. Qul 
Dougl. 52. Jenkiusd. Cliiiich, 

Cowp. 482. Doe d. Poltei i». Archer, (^) RothwcD s case, Hctl. 91. Sheph. 
IB. aiKlP5‘JL Ludfoid f Baibcr. Touchsl. :^0J. 

‘ T. R. 86. y Madd Cfc* Ca 469. 
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only on the immediate reversion, (f) It is obvious that these re- 
marks apply equally to cases where the lessor is tenant for life, 
whose estate is capable of all the incidents just mentioned, — such 
as surrender, forfeiture, (g*) and merger. Where (h) a lessee made 
an underlease, and then incurred a forfeiture, and then took a new 
lease, the undertenant was decreed in equity to take a new under- 
lease : but it is a more natural and usual exercise of equity to 
compel the lessor to grant a new under-lease. 

In conclusion of this part of the subject, it may be remarked, 
that a judgment binds from the time of signing it : if, therefore, a 
lease be made afterwards, and then an elegit and inquisition 
issues, founded |upon such a judgment, the freehold may be ex- 
tended, and the lease will be avoided in toto. (i) 

The case of hnsbands leasing the estates of their wives seems to 
be an exception from every rule : leases for years, by parol of the 
wife’s freehold estate, made by the husband, are good only during 
the life of the husband ; and after his death are void ab initio 
against the w ife and those claiming under her. (j) To make 
leases of the wife’s estate capable of enduring beyond the cover- 
ture^, they must be by deed : but whether the concurrence of the 
wife in the making is requisite seems to be a question. It appears 
to have been considered by the author of the treatise on leases in 
Bacon’s Abridgment, as settled law, that the concurrence of the 
wife during the covdtture is immaterial ; he observes, that as 
she has no present right to contract, her joining in the lease can- 
not deprive her of what she does not possess ; and it has no tend- 
ency, he adds, to bar her of a right which may accrue to her in 
case she survives her husband : and hence it is inferred, that where 
she is not privy to the deed, but the husband leases alone, his 
leases are capable of being affirmed after the coverture as if she 
had been a party to the demise. But this opinion seems to be only 
a deduction of that author from the acknowledged incapacity of a 
married woman to contract ; and is not supported by the autho- 


(/) Burne v. Richardson, 4 Taunt. 
7 20, Doe d. Beadon v. Py ke, 5 IMl . and S. 
14 G. Barwick's case, 1 Rep. 43. b. 
5 Ucp. 93. b,.^Moor. 393. Webber v. 
Smith, 2 Vern. 103, and 16 Ves. 406. 
Sbeph. Toucbsl. 147. 301. 

(j;:) But i»ec Co. LiU* 233. b. Pre^t. 


Sheph. T. 301. 

(h) Baker v. Orlebar, 2 Frecm. 92, 
115 . 

(i) Doe d. Putland v. Hildcr, 2 B. 
and A. 7S2. 

(j) Walsall V, Heath, Cro. £liz. 656. 
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rities cited in the place alluded to. (A:) On the other hand it is 
quite clear, that if the husband and wife join in a lease for years 
by indenture or deed poll of tlie wife’s land, the wife may affirm 
or avoid it as she thinks proper after the coverture, (/) unless it is 
warranted by the stat. 32 Hen. VIII. c. 28. In pleadjng, indeed, 
it does not seem to be necessary to state such a lease to be by deed ; 
for if it is material, the other party may shew the truth : but it is 
said, that if a lessee accept a lease from the husband and wife 
jointly during the coverture, he thereby admits both the husband 
and wife to have had a power to join therein, and consequently he 
must, during the coverture, declare as of a lease by them both as 
an essential part of the description of the lease bjr.]^hich he makes 
title. (7n) 

If the wife elects to avoid the lease, it will be so absolutely 
avoided that she may plead non demisitf because no interest 
passed from her; but the lessee is in possession only by her hus- 
band’s contract. (w) The rCvServation of rent seems to be a matter 
of no iniportan(!C, since, after her husband’s deatli, she may aflirin 
the lease by acceptance of fealty, (n) Her power of election will 
descend to her heir or issue by a former marriage ; but if theilius- 
band is tenant by the curtesy, the lease is good during his life. 
She cannot avoid a lease made by her and her first husband, if 
her second husband accepts the rent.(p) So if baron and feme 
make a lease for life, remainder for life, and lifter the death of the 
baron the wife accepts rent from the first tenant for life, this will 
affirm the remainder for life; and the same law is of the grants of 
an infant ; for the wdiole is the same estate, and an agreement 
cannot be to a part of an estate, and not to the residue. It 
iseems however that by an express confirmation by deed, she may 
confirm one estate without the other : but an assent generally will 
enure to the benefit of both. 


(A) Woottoii V. llele, 2 Saiind. IsO. 
b. note by Serji. Williams. Bro. 
Accept. 10 ib. Leases, 24. Browning' 
V. Boston, Plow. \m. b. Jordan r. 
Wikes, Cro. Jac. 332. Parry r. Hin- 
dle, 2 Taunt. ISO. Co. Litt. 45. b. 
3 Bac. Abr. 305. 

(/) Bro. Accept, tt. Receil. 70. 
Keilw. 10. a. Dy. 91. b. 146. b. 


Greenwood r. Tybcr, Cro. Jac. 564. 

(?/i) Wiscot’s case, 2 Rep. 61. h. 
Bateman v. Allen, Cro. Kliz. 438. 
Jackson i*. Mordant, Cro. Eliz. 112r 
(w) Ubi supra. 

(o) 2 Rep. 61. b. %tl. 102i 

(p) Dy • 1 it- ph 3 Salk. 3. 
iqymoin. Qu. 23T. 
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Where a mortgage was made in the form of a lease of a feme 
covort^s estate by her and her husband. Lord Mansfield said that 
the conveyance, although in form a lease, was in substance a mort- 
gage, and not being within the reason for which leases by a feme 
covert are hjpld to be only voidable after coverture, it was abso- 
lutely void, (r) 

Where a feme covert had been many years separated from her 
husband, and had received for her separate use the rents of her 
own property, which accrued to her by devise after the sepa- 
ration, it was held that she should be presumed to have re- 
ceived the rents and acknowledged the tenancy by the authority 
of her husbandjf^nd that the tenant was not liable again to her 
husband. (5) 

If a man had enfeoffed another of his wife’s land for life before 
the stat. 32 Hen. VIII. c. 28., after the death of her husband, she 
would have been put to her action of mi in vita : {1) but this is 
now altered by the purview of that statute ; and consequently the 
wife and her heirs may enter after the decease of her husband not- 
withstanding such alienation. 0^) 

If the husband is possessed of a term in right of his wife, he has 
the power of disposing of it absolutely by grant or demise ; and 
although he has no power of disposing of it i>y will, or charging 
it during his life, yet he may make an underlease to commence 
after his death. (a) So where (^) husband and wife were joint- 
tenants for sixty years, if they or either of them so long lived, and 
the husband by indenture leased for fifty years, to commence 
immediately, — ^Ihis was held to bind the wife surviving, because 
the husband might have disposed of the whole, and it would have 
bound his wife ; and therefore a fortiori^ where he has disposed of 
part only, it shall be good against the wife surviving. So where 
a long term of years was vested in the husband in right of his wife, 
and he granted an under-lease for ten years; and on borrow- 
ing money of the lessee he covenanted to grant him another 
after the first ten years should have expired, and died before 
the time arrived ; it was held that this was a good disposition 

(u) Co. Litt 326. a. 

{x) Anon. Poph. 4. 

(y) Grute r. Locroft, Cro.£liz.28?. 
(«) Steed V. Cragb, 9 Mod. 43. 


(rf Goodright d. Carter v. Strahan, 
Cowp. 201. Dougl. 52. D. 

(«) Doc d. Leicestter o. I 

Taunt. 367. 

(I) Litt. s. 594. 
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in equity^ because the husband had the right to dispose of it, 
and the covenant was such a lien that it bound the right into 
whosesoever hand the land passed, (a) The same rule holds good 
with respect to all chattels to which the husband is entitled in 
right of his wife, except guardianship in socage. If a feme 
guardian survives the baron, she may avoid the lease made by the 
baron during coverture ; because she takes for the benefit of the 
infant, and is accountable to him for the management of the 
estate, (b) 

If an executor or adrainisirator dies without having administered 
the whole estate, it is not in the power of the executor of such 
executor or the administrator de bonis non to avoid any disposition 
of a term made by the executor or administrator during his life : 
but it scerns to be a question, whether the administrator durante 
minori mtatc of the executor or administrator can grant a term or 
any part ofit^absolutely ; but any disposition of the estate till the 
executor or administrator arrives at a competent age seems to be 
good, because it shall be intended to be for his benefit, and is only 
voidable afterwards, (c) 

Although the interest of a guardian is in some respects the 
interest of his ward, yet it seems to have been decided, after much 
consideration, that a lease made by a testamentary guardian for a 
greater number of years than the infancy of the ward is absolutely 
void upon bis coming of age. (d) A lease by a guardian in socage 
may be rendered unavoidable by the assent of the infant after full 
age. (e) 

Lay corporations aggregate or sole are not restrained by any 
general law from making absolute alienations of their property. 
The crown indeed is an exception whose grants are restrained by 
certain statutes, which will be mentioned in their place. Spiritual 
corporations aggregate are restrained by several statutes passed 
in the reign of Elizabeth. 

The powers of spiritual corporations sole may be thus stated ; 

(a) Oglander v. Boston, 1 Vern. 396. (rf) Roe d. Parry o. Hodgson, SWils. 

(ft) Osborne’s case, Plow. 293. a. 129, 135. 

(c) Prices. Simpson, Cro. Eliz. 718. (e) Shopland r. Ridler, Cro. Jac. 

Dubois V. Trant, 12 Mod. 436. Frckc 55, 9^. Brisden v. Uusscy, 2 Roll. 
V. Thomas, Salk. 39. Sir Mo>lc Abr. 41. Dugar v. Norton, 1 Frccm. 
Finch’s case, 6 Rep. 67. l». 102. 
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Bishops and deans are considered in law as having the uuquali* 
fied fee simple of their respective churches in themselves. Before 
the third council of Nice, A. D. 7 10. they might have bound 
^themselves, and their successors for ever, by their sole alienation. 
And therefore leases for years, made by them at the common law^ 
subsist after their death or removal : but their successors may 
avoid them by aid of the canons made at that council, which have 
received the sanction of our law. {f) Parsons and vicars, pre- 
bendaries and other ecclesiastical corporations sole, wha are 
collative or presentative, and not elective, have not the un- 
qualified fee simple of their possessions in right of their churches ; 
leases for years, therefore, made by them of their sole autho- 
rity, are absolutely void after their death or removal; nor can 
such leases by any means be made to subsist any longer, (g) 
Although ecclesiastical corporations sole can no longer discon- 
tinue, yet freehold leases made by them at the common law cunnoi 
be defeated without entry by reason of the livery of seisin, whicln 
is requisite to their creation at the common law. 

The power of avoiding leases being found injurious to the 
interest of the lessee, and prejudicial to good husbandry, the stat. 
32 Hen. VIII. c. 28. (h) was enacted, which enables three classo» 
of persons to make indefeasible estates for lives or years within 
certain limits prescribed thereby, who could not do so before. 
The statute enacts, that all leases to be made of any manors, lands, 
tenements, or other hereditaments, by writing indented under seal, 
for term of years, or for term of life, by any person or persons 
being of full age of tw'enty-one years, having any estate of inherit- 
ance in fee simple or in fee tail, in their own right, or in the right 
of their churches or wives, or jointly with their wives, of any estate 
of inheritance made before the coverture or after, shall be good 
and effectual in the law against the lessors, their wives, heirs, and 
successors, and every of them according to such estate, as is com- 
prised in every such indenture of lease, provided that such leases 
are not made of any manors, &c. being in the bands of any fermor 
or fermors, by virtue of any old lease, unless the same old lease be 

(/) Bro. Accept. 9, 10, 20. Con- Higgins r. Grant, Cro. Eliz. 18. Over- 
firmatiOn, 17. Lease, I S 32, 33. ton v. SydalJ, Poph. 120. Hodgskin 
F. N. B. 50. Plow, 264. a. Poph. v. .Tucker, Dy. 239. a. Co. Litt. 341. 

1 20. (/i) Irish slat. 10 Ch. 1. scss. 3. c. 6. 

(g) Bro. Abi. Dean. 20. Lease, 19. 
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expired, surrendered, or ended within one year next after the 
making of the said new lease ; nor to any reversion of any manors, 
&c. ; nor of any manors, &c. which have not most commonly been 
Jetton to ferm, or occupied by the fermors thereof by the space of ^ 
twenty years next before such lease thereof made ; nor for any 
period above the number of twenty-one years (forty-one years in 
Ireland) (0 or three lives from the making thereof; and that upon 
every such lease there be reserved yearly during the same lease, due 
and payable to the lessors, their heirs and successors, to whom the 
said lands should have come, after the deaths of the lessors, if no 
such lease had been thereof made, and to whom the reversion 
thereof shall appertain according to their estates and interests, so 
much yearly form or rent ns hath been most accustomably yielden 
or paid for the manors, &c. so to be letten within twenty years 
next before such lease thereof made. Nor can such leases be 
made dispunishable of waste. By the 4th sect, of stat. 32 Hen. 
VIII. c. 28. it is provided, that the act shall not give power to 
any persons to take more farms than he might have done, (see stat. 
25 Hen. VIII. c. 13.) nor to any parson or vicar, to make any 
lease of the hereditaments belonging to their churches or vicarages, 
otherwise than they might have done. But this clause is not in 
the Irish Statute, (j) 

Leases under this statute arc not good if they exceed twenty-one 
years, or three lives from the making. Lord Hale thought that these 
words might sanction a lease to commence in futuro^ if the term 
did not exceed twenty-one years from the making; but in Dy. 246. 
a. the Court differed on the point. (/*) 

Where a bishop made a lease for four 'lives, although one of 
the cestuis que vie died in the life of the bishop, yet the lease was 
void against the successor ; for being void at the making, no sub- 
sequent accident could make it good. (1) 

Three lives jointly are the measure of the estates for lives in- 
tended by the statute ; and if there were no other reason for this 
interpretation, the last clause respecting waste would determine 
the point. Waste is either the actively destroying and abusing 
the premises demised, or permitting those parts, such as houses, to 

(•) Sec Ike Irish Slatule, sujiva, (/) The Bishop of Salisbury's case. 

(S) Supra. lORcp. 61. b. 

(A) See Co. Lilt. 44, a. Hale, MSS. 
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go to decay, where the tenant is by the fiw bound to repair* 
Both are tortious acts and violations of fealty. They were so 
so considered before the statute of Gloucester : but the action 
^of waste, usually so named, was given by that statute ; by which 
action the owner of the inheritance, if no estate of freehold inter* 
venes between his inheritance and the estate of the tenant com- 
mitting waste, may recover the place wasted, and treble damages 
for the waste committed. A tenant is said to be punishable for 
waste, if he be liable to the penalties of this statute : but since a 
freehold interest intervening between the inheritance and the 
particular estate will preclude his bringing this action, and no 
other can bring the action, if the statute 3Q Hen. Vlll. c. 
permitted an estate for three lives in remainder one after ano« 
ther to be made, the lease would in effect be a lease dispunish- 
able of waste ; and the latter clause would be repugnant to the 
spirit of the statute. 

A lease to three jointly for their lives, or to one fur the joiiU 
lives of three, is all one under the statute ; for tliree lives in 
cases are the measure of the estate, uhich is all the statnio 
requires. (A) So a lease for any nunil)er of years detenninaWo 
on three lives is good within this statute : but this likewise 
involves another principle upon which the court proceeded in 
Whitlock’s case; (/) namely, that where there is a general power 
to make leases absolutely followed by a restrictive clause of the 
nature of that contained in the statute, tliere all estates which arc 
not against the intent of the restrictive provision are good, although 
not directly within the words of it. 

With respect to the construction of the words, that this act 
shall not extend to any lease of any manor, &c. which have not been 
most commonly letten or occupied by the farmers thereof, for the 
space of tweilty years next before such lease made,” it has been de- 
termined, that if the lands or tenements have been let for eleven 
years at several times or at once within twenty years before the 
making, it is sufficient : but this must havp been by some person who 
had an estate of inheritance in the premises ; b^ausc tenants for life, 
in dower, or by the curtesy, have too great a temptation to convert 

(A) Baugh V. Hains, Cro. Jac. 76, ster t>. Allen, Moor. 677 , Dale’s case, 
Mornington r. Trye, Cro. Eli z. Ml. Cto Eliz. 1S2 
lloos t’. Qvtdwick, Moor. 3C8. Web- </) B llcp. 7ij. K 
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all into rent for imniildtate profit.fm) So it has been held that 
a letting to farm by the king of the demesnes of a bishopric 
during (he vacancy will not enable the successor to lease within 
the statute after restitution of the tcmporalties. (n) It seems, 
likewise, to follow from what has been said, that if a tenant in 
tail or bishop keep such lands in his hands for twenty or fifteen 
years, they are not demisable again within the statute to bind the 
heir or successor, till they have been leased or occupied by 
farmers for eleven years more, (o) Lands demised at will are 
lands accustomubly letten ; and since copyhold estates are estates 
at will, they arc within the statute, and demisable at the rent .at 
n hich they have been demised by copy. 

It was formerly held that leases upon this statute, to bind the 
successor, must be of lands or other hereditaments of a corporeal 
nature, to which recourse might be had by distress for rent 
iirrear: but this rule was always understood with some qtialifica* 
Cions. Tithes in the hands of ecclesiastical persons always 
formed an exception; (p) and the stat. 33 Hen. VIII. c. 7. 8.7. 
placed tithes in the hands of lay impropriators on the same 
footing as their corporeal hereditaments. But this only ex- 
tended to leases for years of tithes ; for all the books (q) agree 
that a lease for lives of tithes, or any other incorporeal heredita- 
ments, would not have bound the successor,, if made by an 
ecclesiastical person, either by virtue of the statute or at the 
common law, because he could not distrain ; and at the common 
law there was no action of debt for rent on a freehold lease 
during its continuance, and therefore there was no remedy for 
the rent arrear. This objection is now entirely removed as to 
tithes and all other incorporeal hereditaments, by the stat* 
8 Ann. c. 14. s. 4. (r) and the stat. 5 Geo. III. c. 17. The first 
gives an action of debt for rent as between landlord and tenant on 
freehold leases, in the same manner as in the case of a lease for 
years; and the stat. 5 Geo. HI. c. 17. declares that freehold leases 


(iii)Dy 77. b. 206. b; «71. iE Co. 
Liu. 44. 

(k) The Bishop of Oxford's case, 
Palm. 17^. 

(o) Mallet o. irfallet, Cro. Eliz. 708. 
Pemble v. Stern, I Lev. 212. flac. Abr. 
Lease. F. 2. Rule 6. 


(p) Bally V. Wells, 3 Wils. 32. Dean 
and Chapter of Windsor v. Gover, 2 
Sauud. 304. 

(q) Jewel's case, 5 Rep. 3. Valentine 
V. Denton, Cro. Jac. ill. .<>Ricknian 
V, Garth, Cro. Jac. 173. 

(r) Irish Stat. 9 Ann. c. 8. B. 5. 
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of all their incorporeal hereditaments by ecclesiastical persons are 
within the statute, and gives debt for rent if arrear and unpaid 
for 96 days during their continuance. (0 

The effect of the act 32 Hen. VIII. may be succinctly stated 
thus : that husbands seised in right of their wives of an estate 
of inheritance in fee simple or fee tail, or jointly with their wives 
either before or after coverture, tenants in tail and all sole 
corporations ecclesiastical, seised in fee simple in right of their 
churches^ except parsons and vicars, may make leases for three 
lives or twenty-one years, of lands accustoniably letten, according 
to the mode prescribed by the statute, without the concurrence of 
any other person ; and such leases are declared to be good against 
the wives and their heirs, the issue in tail, and the successor in the 
several cases there respectively mentioned. By the words of 
this statute the wife is appointed to join only where she has the 
sole inheritance : but if she has a joint estate of inheritance with 
her husband, a lease by her husband alone is good by the body of 
the act, and the proviso (u) which follows does not extend to it. 
The words are: That all leases made by any person or persons 
having an estate of inheritance in fee simple or fee tail in right of 
their wives, or jointly with their wives of an estate of inheritance, 
made either before or after coverture, shall be good : provided 
that the wife be made a party to every lease to be made by her 
husband of any manors, lands or hereditaments, being the in- 
fmritance of the wife, and that every such lease be made by 
indenture in the name of the husband and wife, and she to seal 
the same ; and that the rent be reserved to (he husband and the 
heirs of the wife according to her inheritance therein.” 

This statute, although it has enabled tenants in tail to bind the 
issue in tail, has made no alteration with respect to the remainder- 
man or reversioner : indeed it seems cautiously to have avoided 
giving persons the power of making iiulefeusibJe leases, whose 
grants before that statute were absolutely void upon the deter- 
mination of the interests of the lesso||B. A lease, however, for 
three lives under the statute creates no discontinuance, but deter- 
mines with the estate tail, (v) Neither does the statute extend to 

(I) Statute in Ireland to this (v) Keen v. Cope, Cro. Eliz. 602. 
effect. Noy. 66. Anon. Sav. 77. Co. Litt. 

(Cl) Slat. 32 Hen. VlII. c. 98. $. 3. 333. a. Anon. Godb. 9. Salvia v. Clark, 
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my but vested estates tail ; therefore where an estate was made 
to the husband and wife, and the heirs of the body of the sur- 
vivor, a lease. made according to the statute was held not tojiind 
the issue in tail, because the estate tail was a contingency at the 
nmking of the lease, (x) 

Prebendaries seised in right of their prebends are considered 
within the equity of the statute. (^) So, likewise, are the chan- 
cellor, treasurer, archdeacon or precentor of a cathedral church, 
for they are all prebendaries, and have those offices annexed : 
and though the chancellors and treasurers are in some respects 
ministerial, yet they arc not inter minores ordines as vergers, and 
those called ostiarii. So chanters and singers are minoris ordinis^ 
but a precentor is majoris ordinis. (z) 

By the common law all ecclesiastical persons, with the con- 
currence of those who were required by law to confirm their 
acts, had ample power to alien their possessions. Deans and 
chapters, masters and fellows of colleges, and other similar cor- 
porations aggregate of themselves alone, without the concurrence 
of any other person, had the power of making long leases for 
years or lives, gifts in tail, or even alienations in fee simple ; but 
bishops, deans and others seised in right of their churches, arch- 
deacons, prebendaries, parsons and vicars, if they aliened, must 
have had the confirmation of others without which their grants 
were either void or voidable against their successors, (a) The 
stat. 32 Hen. YIIl. made no alteration in this respect; (h) for till 
the stat. 1 Eliz. c. 19. notwithstanding the stat. 32 Hen. VIII. it 
was in the power of the sole corporations mentioned in the former, 
to make even absolute alienations of their possessions, provided 
their grants had the requisite confirmation ; although without 
such confirmation they could not make leases even for twenty-one 
years to bind their successors, except within the provisions of the 
stat. 32 Hen. VIII. 


€ro. Car. 156. is misreporled accord^ 
iiigtoVau^h. C. J. Sec Vaiigli.%S3. 
But sea Sawlc v, Clarke, W. Jon. 208. 
Vernon v. Staveley, 4 Leon. 1 91, j 
Leon. 268. pi, 361. 4 Leon. 118. pi. 
238. 

is) Lampet's case, 10 Rep. 51. 

Of) Acton V, Pitcher, 4 Leon. 51. 


Walkinsoii v. Mann, Cro. Eliz. 350. 

(:::) Brisco d. Stroud v. Holt, 1 Lev. 
112. Bill d. Stroud o. Holt, 1 Kcb. 576. 
Gibs. Cod. 767. 3 Salk. 143. 

(«) Compl. Incunib. 415. Mallory, 
Quare impedU, 47. Wither The 
Dean of Winchester, 3 Meriv. 421. 

(5) Sec 10 Rep. 60. a. 
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To preveDt therefore bishops and other ecclesiastical ^persons 
from doing acts of this kind to the prejudice of their successors, 
the restrictive statutes of the 1 and 13 Eliz. were framed. The 
stat. 1 Eliz. c. 19. restrains all archbishops and bishops from 
making any alienations of 4he possessions of their churches, other . 
than to the queen her heirs and successors, for any estate other 
than for twenty-one years or three lives, from such time as any 
such lease^ grant, or assurance shall begin, and whereupon the 
old accustomed yearly rent or more shall be reserved and payable 
during the term or li^es. The stat. 13 Eliz. c. 10. in the same 
way restrains all other ecclesiastical persons, whether corpora- 
tions sole or aggregate ; and the exception with respect to the 
quantity of estate is to the same elTcct as that of the stat. 1 Eliz. 
c. 19. By the fourth section of the same act it is provided, that 
the act shall not extend to colleges in the two universities or 
elsewhere, who are restrained by private "Statute. The stat. 

1 Eliz. c. 19. is a private act, and must be specially pleaded, (c) 
Neither of these two statutes have been materially altered ; 
the latter has always been construed largely to prevent all eva- 
sions of its true meaning and intent, (d) Therefore by whatever 
names such corporations are instituted, or even should they be 
temporal for the encouragement of the liberal arts or sciences, 
or mixed in their nature partly spiritual and partly temporal, 
ih^ are within the intent of the statute ; it is admitted, how- 
ever, that corporations aggregate consisting of mayor and al- 
dermen, bailiff and burgesses, and such other lay corporations, 
are free from all restraints other than the general laws of the 
realm, (e) 

Hospitals and houses for the poor arc provided for by a 
special act of the 39 Eliz. intituled, An Act for erecting 
hospitals, or abiding or working houses for the poor.’’ And 
it is thereby enacted among other things, that all leases, 
grants, conveyances, or estates made by any corporation so to be 
founded exceeding the number of twenty-one years, and that in 
possession, and whereupon the accustomable rent, or more by the 
greater part of tw'enty years next before the making of such lease, 
shall not be reserved, shall be void. (J*) 

The permission in the stat. 1 Eliz. c. 19. to bishops to grant to 

(r) Moor. 107. 5 Rep. 2. b- (e) 1 Sid. 102. 

(ii^Magd. Coll, case, 1 1 Rep. 76. (/) Stat 39 Eliz. c. 5. 

1 
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the queen and her successors, as before the statute, was found 
in many cases to render the statute itself ineffectual, because 
estates were often granted to the crown with a design that the 
crown should grant them over to others, (g*) The stat. 1 Jac. I. 
c. 3. expunged that clause ; and since the stat. 13 Eliz. c. 10. 
extends to restrain grants to the crown, though the queen is not 
named, {h) grants to the king his heirs and successors are not 
more privileged than grants to any other persons. (0 

The stat. 14 Eliz. c. 11. has in effect repealed the stat. 13 Eliz. 
c. 10. as far as respects houses in cities and towns, and the lands 
adjoining them : for it allows such spiritual corporations as were 
restrained by the stat. 13 Eliz. c. 10. to demise any houses situated 
in any city, borough, town corporate or market town, or in the 
vsuburhsof any of them, and the grounds adjoining, in such manner 
as by law and the private statutes of such corporations they might 
have done before the stat. 13 Eliz. c. 10. provided that such house 
be not the capital or dwelling house of such persons, nor has 
ground belonging to the same above the quantity of ten acres. 
And it is further provided, that no leases shall be made of such 
houses in reversion, nor without reserving the accustomable rent 
at least; nor without charging the lessee with reparations; nor 
for a longer term than forty years. This statute has made no 
alteration in the stat. I Eliz. c. 19. Therefore archbishops and 
bishops are still under the same restrictions with respect to 
houses in cities and towns as they are with respect to their other 
possessions: but the stat. 14 Eliz. c. 11. is a general law, and 
must be construed as beneficially for the public good as the stat. 
13 Eliz. c. 10. By this act it is declared, that the words 

master, and guardian of any hospital,” contained in the above 
mentioned act 13 Eliz. c. 10. mean all hospitals, maisons de DieUj 
and all houses for the relief of the poor. 

All leases made according to the exception of these statutes, 
and not warranted by the stat. 32 Hen. VIII. c. if made by 
bishops or any other sole spiritual corporation, must be confirmed 
by the dean and chapter, and others who are required by law to 
confirm their grants : for leases for twenty-one years or three 
lives, being only exempted from the general disability imposed by 

(gr) 1 1 Rep. 71. Gibs. Cod. 679. (i) 5 Rep. 14* a. 

(/i) 1 1 Rep. 89. b. 

G 
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these statutesi derive no sanction from them to cause them to be 
made without such concurrence, (k) 

In most respects leases made according to the exceptions of 
these statutes must be conformable to the provisions of the stat. 
33 Hen. VIII. (/) They must be by indenture, and strictly in 
possession; they cannot exceed twenty-one years or three lives: 
but a lease for ninety-nine years determinable on three lives, 
although permitted by the nature of the power given by the 
stat. 32 Hen. VIII., is not within the exceptions of the stat. 1 Eliz. 
andlSEliz.; and the distinction taken is between a particular 
power affirmative, and a general power restrictive or negative, (m) 
The power given by the stat. 32 Hen. VIII. is of the latter kind ; 
for the act in the first instance makes good all leases and grants, 
provided they do not exceed tw^enty-one years or three lives ; and 
therefore a lease for ninety-nine years determinable on three lives 
is good, because it cannot exceed three lives. The exceptions of 
the statutes of Eliz. are said to be the reverse of this; for the first 
part of these acts makes void all estates made by persons therein 
mentioned, and the last part saves only leases for twenty-one 
years or three lives; therefore leases for ninety-nine years deter- 
minable on three lives are void by the first part of these acts, and 
not within the saving in the latter part, because they are nei- 
ther for twenty-one years nor three lives. (») There is no re- 
striction as to the nature of the hereditaments to be demised : but 
with respect to rent, and the necessity of the lands to be demised 
having been most commonly letten, the provisions of the stat. 32 
Hen. VI If. must be strictly follow^cd* So, although it has not been 
expressly provided (hat leases within the statutes I and 13 Eliz. 
shall bo without impeachment of waste, yet it has been resolved 
that tlie several persons therein mentioned are by the equity of 
these statutes restrained from making leases dispunishable for 
waste. 

The greatest deviation which has been admitted from the stat. 
32 Hen. V’^lII. respects concurrent leases for years. It is obi'ious 
that such leases would be contrary to the express provision of the 

{k) Tlie Bp. of Hereford v. Scory. (m) Whitlock’s case, 8 Rep. 70. b. 
Cro. Eliz. 874. (n) S Keb. 595. Gee v. Paget, Amb. 

(i) Bp. of Sarum's case, 10 Rep. 60. soo. Roe d. Brune v. Prideaux, 10 
b. East, 158. 
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fitat. 33 Hen. VIII. But it has been determined, that if a bishop 
make a lease for years of his sole authority in pursuance of the 
stat. S3 Hen. VIII., and afterwards at any time during the con- 
tinuance of that lease make a new lease to another according to the 
exception of the stat. 1 Eliz. c. 19. this lease if confirmed is good 
against the successor, because it is good at law, and not void 
within the exception ; for it is good only by estoppel for so many 
years as were to come of the first lease, and the lessee of the con- 
current lease can have no beneficial interest till after its expiration ; 
therefore in effect, against the successor, there is no mSre than 
a lease for twenty-one years in being, (o) But after a lease for 
three lives made pursuant to the stat. 33 Hen. VIII. a bishop 
cannot make a lease for years to be good by way of a concurrent 
lease, though it be confirmed : nor e converso can he make a lease 
for three lives as a concurrent lease, after a lease for years pur- 
suant to the statute, because this is against the words of the ex- 
ception of the stat I Eliz. which are other than for three lives or 
twenty-one years.” So that there ought to be only one or the 
other in being against the successor, and not both at once, (p) 

Deans and chapters, masters and fellows of colleges, could have 
made concurrent leases in the same way as bishops are able to do 
till the stat. 18 Eliz. c. 11. was enacted to restrain their power in 
this respect. That statute has declared that all leases made within 
the exception of the statute 13 Eliz. c. 10. of lands whereof any 
former lease is in being, and not expired, surrendered and ended 
within three years next after the making of any such new lease, 
shall be void. I^may be here remarked with reference to this 
statute, as also to a similar provision in the stat. 32 Hen. VIII. 
c. 28. ; that if the second lease be for years, though four, five or 
more years of any former lease arc to come and unexpired, yet if 
the former lease is surrendered or otherwise determined within 
the three years, or one year limited by these statutes respectively, 
the second lease will be good : (j) but if the first lease is for years, 
and the second is for lives, then the second lease will be void 
against the successor, though never so short a period of the old 
lease is unexptred ; because it is against the express words of the 

(^) Fox V, Collier, Moor. 107 , See 141 . 

S Keb. STS. Gruinbreil v, Roper, S B. and A. 

(p) Marler r. Wright, Cro. Eliz. 711, 

c 3 
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statute, that both should be in being at the same time, (r) The 
surrender intended by the statutes must be absolute, and not 
conditional ; for otherwise the intention of the statute might be 
easily evaded by setting up the old lease upon the breach of the 
condition. ( 5 ) The stat. 18 Eliz. c. II. is held not to extend 
to the I Eliz. c. 19. because it enumerates inferior spiritual 
corporations, and the better opinion is that it does not include 
the stat. 14 Eliz. c. II. This last expressly forbids all leases 
in reversion ; and since concurrent leases are leases in rever- 
sion fos^ so much as remains after the expiration of the prior 
lease, they are expressly against the intention of this statute. (/) 
The stat. 18 Eliz. c. 11. is a private law, and must be pleaded 
specially ; but the stat. 13 Eliz. c. 10. is a public and general 
law. (u) 

It seems formerly to have been held, that leases made according 
to these statutes could not be renewed without a surrender of all 
the underleases derived out of them: but now it is enacted by the 
stat. 4 Geo. II. c. 28. s. 6. (.r) that if the original lease is duly 
surrendered in order to be renewed, and a new lease made, the 
same shall be good and valid without the surrender of under- 
leases, and w ithout prejudice to the rights of the parties. 

In addition to the foregoing statutes, it has been enacted by the 
stat. 18 Eliz. c. 6. that no master or other superior of any of the 
colleges in the universities, nor any provost or warden of the colleges 
of Winchester or Eton, nor the corporation of the same, shall make 
any lease for lives or years of their lands, to which any tithes, 
arable land, meadow or pasture shall appertain, except one third 
of the old rent be reserved in corn. In the third section of this 
act an exerplion is made of leases made by the master and fellows 
of St. John’s Coll(‘ge, Oxford, of the manor of Fyfield, to any 
lioir male of Sir Thomas White, founder of the said college, 
within tlie meaning of the foundation, and statutes of the 
same. 

(>) Elmer's case, 5 Hep, "2. Small’s 344, 
case. Dcgg, 130. (a) Keiiipe v. Hull'ingbrook, 1 

(s) Wiisou cl. E}rc r. Carltr, 2 Stra. Lo«ii. 19. 1 Leon. S06. Holland’s 
1201. rase, 4 Rep. ?G, Dumpor's case, 4 

(0 Hunt Singleton, Cro- Eliz. Rep. 120. 

564. Thomson v. Traflord, Poph. 8. (x) Irish s tatute, 5 Geo. 11. c. 4, s. 1. 

Wyni;. Wild, Cart. 9. Comply Inciunb. 
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By the slat. 22 Ch. II. c. 11. s. 61. the dean and chapter of St. 
Paurs, London, are enabled to make leases to the city of London 
of certain lands let out for holding Newgate market in the city of 
London for the term of forty years, and so from forty years to 
forty years for ever, according to the provisions of that act. By 
the same act, parsons and vicars of parishes within the city of 
London are empowered to make building leases, with the consent 
of the patron and ordinary, of their glebe lands within the said 
city, for any term not exceeding forty years, at such yearly rents 
without fine as can be procured for the same. 

Parsons and vicars being excepted out of the stat. 32 Hen. V!IF. 
c. 28. cannot of their own sole authority make any leases to bind 
their successors. Notwithstanding therefore such leases maybe 
conformable to the exception of the stat. 13 Eliz. c. 10., they still 
remain at common law, and require the confirmation of the patron 
and ordinary to make them subsist after the death of the incum- 
bent ; (o) but with such confirmation they may be good, though 
made to commence after his interest ceases by death or other- 
wise. (A) 

A lease, however, by any sole spiritual corporation, though con- 
firmed by those wlio are required to confirm their grants, is not bind- 
ing on the successor, if made before such spiritual person is invested 
with the temporalSes belonging to his benefice. A bishop there- 
fore before he receives his temporalties from the king, or a 
parson, vicar, or prebendary, before induction, cannot make leases 
which shall bo binding on the successor, although they should be 
properly confirmed, (c) It is said further, that a bishop cannot 
charge his temporalties before consecration, because he is not a 
bishop in the legal sense of the word till after that ceremony, (d) 
On the other hand since, whore the incumbent of a living is made a 
bishop, there is no vacancy till his consecration, (c) a lease made 
by such an incumbent, if properly confirmed, seems to be good 
against the successor. 

If a bishop or other incumbent is in by superinsfiUition as in 
the common case of plena rty, the bishop who is in l)y superinsti- 
tution, or the incumbent of a church which is full, cannot charge 

(fl) Co. Liu. 44. (rf)Dy. aai.b. 

{b) Dy. 69. a, ^ London, 

(r) Hare v. Bickley, Plow. ^8. Carlh. 31S. 
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the possessions of the church so as to bind thts successor ; although, 
for public convenience, all his acts in a spiritual capacity are valid 
to all intents and purposes. An instance of superinstitution in 
the case of a bishop occurred in queen Mary’s time, where A. 
was lawful bishop of Ossory, in the reign of king Edward VI., 
and afterwards in the time of queen Mary B. was consecrated 
bishop of the same diocese during A.’s life, who was not de» 
prived.(g) has been however determined that, in the case of a 
lease of the possession of a rectory or vicarage, the lessor need 
not be a priest ; for if a mere layman is admitted, instituted, and 
inducted, a lease for years made by him, and confirmed by the 
patron and ordinary, will remain good after the death or removal 
of the incumbent, because it was made by a parson de facto^ who 
was admitted by the solemnities of institution and induction ; and 
the people could take cognisance of no other. (//) Lfcases made 
by a simoniacal parson are also good by the stat. 1 W. and M., 
Bt. 1. c. 16. if made for valuable consideration, and bond fide, {iy 
No statute, however, has restrained the offence of simony in Ire- 
land, either by civil forfeitures or otherwise : it is punishable there 
only by spiritual censure. 

The grants of ancient offices are not within any of the before- 
mentioned statutes relating to ecclesiastical piersons : they may 
therefore be granted as they were before, wUh the confirma- 
tion requisite to all their grants, (^) to bind their successor. 
Neither do any of these statutes relate to rectories and tithes 
which are impropriate, and are lay fees: but such lay impro- 
priators may dispose of them like any other kind of here- 
ditaments. Such impropriations, however, in the hands of 
bishops, colleges, and other ecclesiastical persons, are not ex- 
cepted from the restraints afiecting any other species of property 
they possess. 

By the general Inclosure Act, 41 Geo. III. c. 109. s. 38. par- 
smis and vicars are empowered to make leascus of their allotments 


{g) The Bishop of Ossory 's case, 
Cro. Jac. 652. 1 Roll. Abr. 477. 

Year Book, 9 Hen. VI. S4. a. 

(6) Costard v. Winder, Cro. Eliz. 
775. Dr. Harscoi's case, Comb. 202. 
Dy. 292. b. 


(i) See Booth v. Potter, Cro. Jac. 
533. 

Qei Bishop of Sarum's case, 10 Rep. 
60. Ridglej r. Powell, 1 Freem. 
394. 
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under tncloBure acte^ hy indenture under hand and seal with the 
consent of the patron and ordinary, for Iny term not exceeding 
twenty-one years, to commence within twelve calendar months 
next after the executing the award; so that the rent be reserved to 
the rector or vicar for the time being, by four equal quarterly pay- 
ments in every year ; the rent being the most improved or best 
rent which can be obtained for the same without taking any. fine or 
other consideration for granting the lease, and so that the lessee 
be punishable for waste ; and also subject to a power of re-entry 
fbr non-payment of rent within a reasonable time to be then limited 
after the same shall be due, and so th^t the lessee execute counter- 
' parts of every such lease. 

Before we proceed to the statutes which restrain grants of the 
crown, it is necessary to explain the mode by which those trans- 
actions are carried on between the crown and the subject. Leases 
by the crown are usually by letters patent under the great seal, or 
the seal of the Exchequer. Freehold leases are not now grant- 
able of the possessions of the crown, except in a very few cases : 
if they are so, they should regularly be only under the great seal ; 
but in consequence of its being ascertained to be the usual course 
of the Exchequer, and the multitude of precedents there, leases 
for lives by the treasurer or chancellor of the Exchequer have 
been always allowed under the Exchequer seal ; and other courts 
are bound to take cognizance of the practice of that court, (m) 
The lord treasurer or the lords commissioners of the king’s trea- 
sury have no such privilege at the common law, and are only 
enabled to lease in certain cases by the special provisions of 
particular acts of parliament. They are in this way empowered 
to let to farm certain duties for the king’s benefit, (ra) But some 
later acts give them a superintendahee over the demises of the 
crown lands generally. (o) In the case of freehold leases by the 
crown no livery is necessary, because the letters patent carry with 
them a livery. 

The duchy of Lancaster has its own peculiar seal, which is the 


(m) Lane s case, 2 Rep. 16. Kempe 
V. Bernard, Cro. Car. 16% Lord 
Monson v. Bourn, Cro. Car. 528. 
March, 55. Predyman v. Wodry, Cro. 
Jac. 109. 


(n) See stat. 12 Ch. 11. c. 23. Stat. 
12 Ch. II. c. 25. Stat. 27 Geo. 111. 
c. 26, &c. 

(d) SlaU 34 Geo. 111. c. 75. Slat. 
48 Geo. 111. c. 73, 
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Real of the duchy court in Westminster. There appears likewise 
to be a seal for the coitoty palatine, distinct from the duchy seal : 
for there are lands out of the county palatine, which are neverthe* 
less part of the duchy : and these are appurtenant to the duchy 
without being liable to the exercise of palatine rights. Any 
corporeal or incorporeal hereditaments therefore which are 
part of Ihese extraneous possessions of the duchy not lying 
within the county palatine may be granted under the duchy 
seal. The seal of the county palatine is of record in the 
same way as the great seal of England; and grants within 
the jurisdiction made under the seal of the county palatine 
have the same effect as grants made by the king jure coronce.* 
If therefore the king under this seal grant letters patent con- 
veying a freehold interest, the letters patent carry with them 
a livery like other letters patent. The duchy seal is also of 
record in respect of the honour of the person of the king : but 
in the case of a freehold lease of duchy lands, not within the 
county palatine under the duchy seal, livery of seisin is said to 
be requisite, which may be performed by attorney, (p) Lands 
lying within the county palatine, and forfeited to the crown 
by reason of a grant made of them to superstitious uses, may 
be granted under the great seal; for the forfeiture accrues to 
the kingjfure coronoe^ and therefore the lands form no part of the 
duchy or county palatine, iq) 

Leases by the crown are placed nearly on the same footing as 
those by ecclesiastical persons by the stat. 1 Ann. st. 1. c. 7. s. 5. 
It is there enacted that all leases by the crown shall be void, unless 
they be made for some estate not exceeding one and thirty years, 
or three lives, (r) or some term of years determinable on one, 
two, or three lives, to commence from the making; or if such grant,, 
lease, or assurance shall be made to take effect in reversion or ex- 
pectancy, then the same, together with the estate in possession, shall 
not exceed the term of thirty one years or three lives in the whole. 
Such leases likewise are to be made without impeachment of waste, 
and with the' reservation of the ancient or usual rent or more, to 

(p) Carpenter v. Marshall, 1 Kcb. 5 Bro. P. C. I. Ed. Toml. 

643, 713. Astell e. Clark, 2 Lutw. (r) sec stat. 48 Geo. 111. c. 75. 
1233. ». 3. 

(q) Woollaston r. The Ally. Gen. 
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the king, his heirs and successors ; or ^ch rent as has been re* 
served and paid for the hereditaments dcifeised for the greater 
part of twenty years before the making of such leases : and where 
no rent shall have been reserved, then there shall be reserved a 
reasonable rent, not under the third part of the clear yearly value of 
the demised premises. This act extends to every species of heredita- 
ments freehold or copyhold, legal or equitable, in England or 
Wales which can be called the property of the crown, eitbw 
in right of the crown or of a county palatine, except advow:* 
sons of churches and vicarages. Parts, however, of this act 
have been repealed, especially as to the quantity of estate allowed 
to be granted. 

The statute 3i George 111. c. 75. has repealed the statute 
1 Ann. st. 1. c. 7. as far as respects building leases; and 
enables the lords of the treasury, in behalf of the crown, to 
grant land within the ordering and survey of the Exchequer 
in England, for building, for ninety-nine years, or three 
lives, («) where the lessees agree to make erections of greater 
value than the land, or where the greater part of the yearly 
value of the premises consists of buildings, to commence fromi 
the making; or if any such lease shall be made in reversion, 
then the term to be granted, together with the term in pos- 
session, not to exceed ninety-nine years, or ^ree lives, (0 from 
the making. By this act it is likewise provided, that where there 
shall happen to be any substantial building or buildings on the 
ground to be demised, or where such buildings shall not require 
to be rebuilt, the annual rent, being not less than two-third 
parts of such annual sum as shall be deemed a reasonable rent for 
the same, shall be reserved to the king, bis heirs and successors ; 
and a fine or fines to the amount of the remaining part of such 
annual sum as aforesaid, shall be paid to the use of the king, his 
heirs and successors, subject to a discount, which shall not be com- 
puted at a higher rate than the highest legal rate of interest at 
the time of making the lease. And where there shall happen to be 
no substantial building upon the land, or that such building or 
buildings require or are intended to be rebuilt, or other new build- 
ings are to be erected, thqn such annual rent shall be reserved as 

(f) See sUL 48 Geo. 111. c. 73. s. 3. ({)Butiee5tat.48.Geo.llI.c.73.s.3. 



90 


On the qml^ations [Chap. 1. 

duAI be deemed reeaeneble) without any fine, so as in every such 
ieeae there be insertdl a covenant on the part of the kssee to erect 
proper and substantial buildings within a reasonable time, and 
encb other covenants for keeping buildings in repair, and other 
acts as diall be deemed reasonable ; and so as all and every such 
rent and rents be reserved to be paid free of all taxes and as> 
aessments whatsoever, for and during the whole of the term or terms 
BO demised, except such rent during such part of such terms as 
'the commissioners of the treasury shall in any case think fit to be 
allowed, not exceeding in any rase the term of three years; and 
SO as every such lessee sign, seal, and deliver, a counterpart of 
his lease — ^wbich counterparts are exempted from stamp doty. 
The fourth section of the same act enacts, that on every lease 
under the great seal, or the seal of the Exchequer of crown lands 
^except advowsons of churchesand vicarages, and such tenements 
and grounds, with edifices and buildings erected thereon, as are 
tty the present act authorised to be granted for any term not ex- 
ceeding niiietyi-nine years or three lives, (x) and whereon any fine 
or fines shall be payable as aforesaid,) there shall be reserved such 
clear annual rent or rents as shall be deemed by the lord high 
treasurer or commissioners of the treasury a reasonable rent 
without taking aq^ fine to be payable to the king, his heirs and 
Buccessors, during the whole of the term granted ; and no such 
lease shall be good without such counterpart as aforesaid, which 
shall be free firom stamp duty. 

By the stat. 39 and 40 Geo. III. c. 88. it is provided, that none 
of the provisions of these acts shall extend to property purchased 
by the king or his successors out of the privy purse, or such pro- 
perty as sbidl not have come to them in right of the crown : and 
it is enacted fiiat the king may rail and devise such estates in the 
same way as snlgects in similar circumstances; and the same 
power is given to the queen consort during the joint lives of the 
king and queen. 

By the stat. 48 Geo 111. c. 73. s.SS. it is provided, that where 
houses are to be rebuilt or newly erected, on land on which there 
are other bouses not intended to be rebuilt, the lords of the trea- 
sury sludl ascertain the rent and fine, regard being had to the 

(«) But see stat. 48 Geo. ill. c, 73. s. 3. 
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value of the building on the ground, and the proportion it bears 
to the whole value ; and where (jf) they ihall be of opinion that 
the solidity and value of any such old house or houses,^ not 
intended to be rebuilt, is sufficient security for the due pay- 
ment of the whole annual sum, deemed by them a reasonable 
consideration for such building and ground held therewith, 
they may direct the whole of such consideration to be taken 
in rent without any fine. It is likewise enacted by s. 25. that in 
respect of any lease 'under the great seal, or the seal of the ex- 
chequer, of any houses or buildings, which shall be certified by 
surveyors not to require rebuilding, and which shall be of a 
greater yearly value than the ground on which they are built, 
but which the lessee may wish to pull down in order to erect 
other buildings of greater value for his own accommodation or 
the advantage of houses or other buildings which may have been 
destroyed or damaged by fire on ground on which such buildings 
have been erected ; and also of houses and other buildings which 
shall only be in part rebuilt, or to which new buildings shall be 
added ; and also of ground to be granted as garden or curtilages 
to houses, whether on crown or private land ; the lords of the trea- 
sury may lease either on rent only, or by fine and rent, provided 
that the fine shall not exceed one third of the net annual value of 
the premises, or be computed at more than the highest legal rate 
of interest. 

By the fifth section of 34 Geo. III. c. 75. it is enacted that no 
crown lease shall be renewed for any term of years whatever, nn- 
til within five years of its expiration ; except such tenements as 
are by the present act authorized to be granted for any term not' 
exceeding ninety-nine years, in which case they may be renewed 
within twenty years of its expiration*: nor can any lease for lives 
be renewed so long as there shall be more than one life in being, 
except in the cases thereinafter mentioned. These exceptions are 
enumerated in the sixth section. The only one which seems to be 
of importance at this distance of time from the passing of the 
act, is one relating to tithes or other profits a prendre: with respect 
to which it is provided, that if the lessee of tithes or other profits 
arisingfrom the land be also the owner of the land, the lords of 


(y) Slat 48 Geo. III. c. TS. 6. 84. 
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the treasury may renew such leases at such times as appear to 
them convenient for the beneficial enjoyment of the tithes or other 
profits, together with such lands respectively. It is however en- 
acted by the stat. 48 Geo. III. c. 73 . s. 19. that where any house 
or other building shall require to be rebuilt, or any new house 
or other building to be erected on crown land, within the ordering 
and survey of the Exchequer, held under lease from the crown, 
upon which other houses or buildings shall be standing, if the les- 
see shall covenant or agree to build a new house or building, or to 
rebuild a house or building, of suclt value as to increase the value 
of the whole property included in such lease, it shall be lawful at 
any time or times hereafter to grant any further or other lease of 
all such land, with the houses and buildings thereupon, as were 
included in the former lease for any term oi estate (except for life 
or lives,) ( 2 ) not exceeding the ferms and estates authorized by 
the same statute 34 Geo. 111. c. 75., and under the same regu- 
lations. 

Where any wastes, commons, or other uninclosed lands of the 
crown, are divided and inclosed by act of parliament; or where 
any crown lands in lease shall be deemed by the lords of the trea- 
sury fit for planting, or any farm-house or other substantial build- 
ing shall be deemed necessary to be erected for the improvement 
of crown lands ; or any pits, shafts, watercourses, engines, or other 
works to be dug, sunk, erected, or made for the better working any 
mines, quarries, or collieries belonging to the crown ; and where 
the term or estate in possession shall be deemed by the lords of 
the treasdiy insufficient to repay the costs of such improvements 
with reasonable profit to the parties making the same, such leases 
may be renewed for any estate not exceeding the terms or estates 
authorized to be granted by the sffit. 1 Ann. st. 1. c. 7., or by the 
stat. 34 Geo. 111. c. 75. (a) So where any houses or other buildings 
require rebuilding, or any new houses or other buildings are to be 
erected^ or where any such houses or buildings have been erected, 
and Uie term or estate in possession shall not be deemed sufficimit by 
the lords of the treasury to repay the costs with reasonable profit to 
the lessee, such leases may be renewed in like manner for any term 
not exceeding the term allowed by the same act or the statute 

*(«) S. T. 


(e) See stat. 48 Geo. III. c, 7S. s, 3. 
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1 Ann. st. 1. c. 7. (b) By the stat. 48 Geo. HI. c. 73. s. 22. the 
power given by this section of the stat. 34 Geo. HI. c. 75. with 
respect to wastes or uninclosed grounds is extended to other lands 
or grounds comprised in the same lease with such uninclosed 
grounds or wastes. 

By the stat. 48 Geo. III. c. 73. s. 26. the lords of the treasury 
may reserve as a rent of mines, collieries, and quarries, part of the 
produce in kind, or a duty on the value, as they think proper. It 
is, however, provided by the eighth clause, that before the making 
of any lease under the great seal, or the seal of the exchequer, a 
survey of the premises, and ah estimate of the improved annual 
value, shall be made under the order of the lords of the trea- 
sury ; and such survey shall be certified upon oath by the person 
making it : but leases of hereditaments of a known fixed and 
uniroproveable value may be renewed without survey, (c) The 
nineteenth section of the samelict, after reciting that whereas it 
might be expedient to permit the lessees of lands under the au- 
thority of this act to alien the lands so demised in parcels, and for 
that purpose to surrender the subsisting lease, or grant thereof, 
for the purpose of obtaining distinct leases of several parcels, re- 
eerving in the whole the same rent as shall have been reserved 
by such surrendered lease or more, enables the crown upon such 
surrenders to make new leases of the same lands in parcels, for 
the same rents or more, and upon the same conditions as the 
lease surrendered. The preamble of this act states it to relate 
only to crown lands within the ordering and survey of the ex- 
chequer: it is, however, expressly provided by s. that it 
shall not afiect the power of the chancellor and cou^l of the 
duchy of Lancaster. 

The stat. 52 Geo. Ill.c. 161. repeals the stat. 1 Ann. st l.c. 7. 
so tar as respects lands within thjC ordering and survey of the chan- 
cellor and council of the duchy of Lancaster, fit and proper for 
the erection of houses or other buildings thereupon, or for 
gardens, yards, or appurtenances, to be enjoyed with the same ; 
and makes qnactments respecting them similar to the stat. 34 Geo. 
III. c. 75. under the direction of the chancellcNMind council of the 
duchy of Lancaster ; and this act includes all property of the 
crown of this nature in. the duchy, whether in the county palatine 


(p) Sial. 34 Geo. III. C. 75. s. 7. 


(e) 5tat. 34 Geo. III. c. 76. s. 9. 
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or not. By a previous statute however, namely, the stat. 48 Geo. 
111. c. 7S. it had been enacted, that lands belonging to the duchy 
fit fbr gardens or appnrtenances to houses erected on crown lands, 
might be demised undesithe great seal, or the seal of the exchequer, 

, or the seal of the duchy and county palatine of Lancaster, for 
any term not exceeding ninety-nine years from the making ; or if 
any such lease should be made in reversion, then that the term 
to be granted, together with the estate in possession, should not 
exceed ninety-nine years, provided (d) that no land should be so 
granted for a longer term than the term for which the house or 
building to which such land should be annexed should be holden. 
By the 52 Geo. III. c. 161. s. 3. a form of the lease in this case 
is specified in schedule D., and the power is extended to any 
lands which may be conveniently held with such houses at a rea« 
sonable rent, without fine. 

By the stat. 48 Geo. III. c. 7§. s. 3. no leases of any crown 
lands within the ordering and survey of the exchequer can be 
grafted for any life or lives, except such leases for lives as are 
aui^orized by the stat. 44 Geo. III. intituled An Act for in** 
closing landsin Great Staughton, in the county of Huntingdon.*’ 
By 88. 4 and 5 of the same act, crown leases for gardens may be 
renewed in the same way as leases of houses by the stat. 34 
Geo. HI. c. 75. s. 5, 6. By the stat. 48 Geo. III. c. 73. s. 7. in all 
cases where any lease may be renewed under the stat. 34 Geo. 
Ilf. c. 75. or by this act, it is lawful to make any new lease upon 
^surrender of the old one, for such term, and upon the same con- 
ditions, as if thesamo faad been renewed under the provisions of 
the said idkt. S4 Geo. HI. c.75. or this act, and had not been first 
surrendered. All charges and expenses of any new lease made 
upon the surrender of any subsisting lease or grant under the 
stat. 34 Geo. III. c. 75. to be defrayed by the grantee, (e) 

By the stat. 48 Geo. III. c. 73. s. 20. it is enacted, that where' 
any new building shall be erected, or agreed to be erected on the 
ground belonging to the crown within the ordering and survey of 
thechmcellor and council oftbe duchy of Lancaste^r, or of the 
surveyor-general df the crown, or held under any lease from the 
crown, fi>r the enlargement of, and to be united to, and occupied 
With any house or other building, held under any other lease 


(rf)^tat.48Geo. HI. c. 75.s.f. 


(e) Slat. 4Btreo. HI. c. 73. s. 3. 
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from the crown, a new lease may be granted for any term not ex- 
ceeding ninety-nine years, as well of the ground on vTbich such 
new building shall be erected, as of any other hereditaments con* 
tained in such lease, provided that the grea^r part of the yearly 
value of the tenements or hereditaments so to be granted shall 
consist of the building thereon, or of ground set apart and ap- 
propriated for building, or for necessary gardens or other ap- 
purtenants. 

The lords of the treasury, by s. SI. of the same act, may 
lease the profits of agistment of forests disafibrested, the 
pix)fits of prae and post fines in Wales, and the county pala* 
tine of Chester, of lighthouses or beacons, aifd of chains for 
mooring ships, tolls, markets, and fairs, tithes, fisheries, ferries, 
and other articles of uncertain produce, for such terms not ex- 
ceeding thirty-one years, and for such fine or fines, and under 
such rents, reservations, or conditions, as they shall from time to 
time think reasonable and expedient. 

By the 52 Geo. III. c. 161. s. 8. the commissioners of woods 
and forests, or the surveyor-general of woods and forests, with 
the conseipit of the lords of the treasury, may grant leases to per- 
sons relinquishing, after notice, purprestures or encroachments 
on royal forests, of such parts on the skirts and borders thereof 
which shall be deemed not fit for the growth of timber, for any 
term of years not exceeding thirty-one years, as shall be deemed 
a reasonable compensation for the expense pt any improvement 
on such encroachment, during the occupation of such persons; 
and by s. 9. of the same act the commissioners of wopds und 
forests, or the surveyor-general, by the authority of the lords 
of the treasury, may lease similar lands for any term not ex- 
ceeding thirty-one years, under reasonable rents, conditions, 
and covenants, according to the . form* prescribed by schedule D. 
of the act. Such instrument to be inrolled in the office of the 
auditor of the land revenue of (he crown, and a minute or docket 
to be entered and pi^eserved in the office of the commissioners of 
woods and forests, or in the office of the suryeyor-general of 
woods and fprests. 

By the 40 Geo. III. c. 88. s. 12. his majesty, bis heirs and suc- 
cessors, by warrant under bis sign manual, may direct the execu- 
tion of any trusts of lands escheated, to which they would have 
been Imble in the hands of subjects, and to make any grants of 
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any «titb lands, either for the purpose of restoring them to the 
family of the person whose estate they have been, or for rewai^ing 
the discovery of such escheat, as to his majesty, his heirs and suc- 
cessors, shall seem iit^fland this power is declared t^xtend to the 
duchy of Lancaster by the stat. 47 Geo. HI. sess. 2. c. 24. These 
two acts have been further explained by the stat. 59 Geo. III. c. 
94. by which it is enacted, that in all cases in which his majesty, 
his heirs and successors , hath or shall in right of his crown, or of 
his duchy of Lancaster, become entitled to lands either by escheat 
or by reason of any forfeiture, or by reason ilbat the same has 
been purchase!^ by or for the use of any alien, his majesty, his 
heirs and successors, may under his or their sign manual, or under 
the seal of the duchy or county palatine of Lancaster, direct the 
execution of such trusts as afores^d, to trustees or otherwise, 
for the execution of the same, for the other purposes before 
mentioned, or to trustees to sell ; and by the second section pur- 
chasers are declared not answerable for the application of the 
pufehase money. 

By the stat. 33 Geo. III. c. 78. his present majesty, when 
prince of Wales, was empowered to make leases of Us posses- 
sions, parcel of the duchy of Cornwall, or annexed to the same, 
for three lives or fewer, or for thirty-one years, or for some terra 
of years, determinable on one, two or three lives, or for any term 
not exceeding ninety-nine years, for the purpose of building and 
improving wastes, upon improved annual ground rents, without 
fine : but this seems to have been a private act, which is now ab- 
rogated I:(y the demise of the crown, and the lands of the duchy 
must be let to farm like any other lands of the crown. But by 
50 Geo. III. c. 6., and 52 Geo. III. c. 123. special power was 
given to the prince of Wales, as duke of Cornwall, to make build- 
ing leases according to the provisions of those acts, of certain 
lauds in Lambeth, called Prince's Meadows, parcel of the duchy, 
and by 52 Geo. HI. c. 123. s. 1 1. it was provided, that if the duke- 
dom should be in abeyance, or the duke of Cornwall should be a 
minor, the powers^^iven by the stat. 50 Geo. III. c. 6. or 52 Geo. 
I1I.% 123f shouiBbe exercised by the Linger queen for the time 
being. 

By the stat. 1 Hen. IV. c. 6. the application for patents must be 
by petition, stating the value of the thing, demanded, and also of 
what the petitioners or their progenitors have had of the king's 
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gift^boTof^ By the, 19Hen. VJ* c. 1. of every warrant seht by 
the king to the cfaae$ellor the day of the delivery oAhe same 
shall be entered of record in chancery, an^ the chancelljpr shall 
^use patenti'^'to be marde bearing date tsl day of the said de* 
livery, and not before ; and patents made to the contrary are 
void. (/) . 

By the slat. 6 Hen. VIII. c. 15. if any person make suit to the 
king for any lands or ot^er things granted to any person during 
pleasure, the first patentee being in life, he shall eicpress in his 
petition or paten|||^the tenor of the former patent, and that the 
king had then determined his pleasure against the first patentee, or 
else the second patent shall be void, (g)' And by the stat. Hen. 
Vlll. c. 11. every gtant made in wriung by the king, signed with 
his sign manual, (o bo passecTunder the great seals of England, 
Ireland, the duchy of Lancaster, ^r aftiy of his counties palaftine, 
or principality of Wales, or by process out of the exchequer, 
and all grants and writings which any olTicers shall make in 
the king's name, shall, before the same be passed under any^f 
the king's seals, or process made of the same, be brought to the 
king's principal secretary, or one of the clerks of the signet, to be 
passed ; and by section S, the clerk of the signet to whom such 
writings are .driivered shall, witliin eight days, unless he have 
knowledge of the king's pleasure to the contrary, make letters of 
warrant, signed with his seal, and sealed with the king's signet to 
the lord privy seal ; and one of the clerks of the privy seal, upon 
examination by the lord privy seal of the warrant, shall in like 
manner, within eight days, make other letters of warrap|y, sub- 
scribed with the name of the clerk of the privy seal, to the lord 
chancellor of England or other proper officer, for the writing and 
sea]i% the letters patent or closed. But by section 5, this act is 
declared not to be prejudicial to the lord treasurer, concerning such 
warrants as be by virtue of bis office may direct immediately to 
the lord chancellor or other. Nor by section 12. is this act 
prqudicia] to any person who shall have the grant or l^ase of any 
farm, the yearly rent of which amounts to not ak^ye C/. 13.?. 4d. , 
l]llie slat. 12Cha. c. 36. s. 1., enabling ^lie master o^ the 
Rolls tor the time being to make leases to bind his successors 
according to the provisions of that act, has been repealed by the 

(/) Slat. 37 Hen. Vt. Irish, Xo Irish Statute to this effect. 


U 
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! ' 

Btat, 17 Geo* III. c. 59. : but, by the tepth section of the la|^ 
tioned act, the master of the rolls for the time being may, after 
the determinatiop of certain leases therein mentioned, grant leases 
of the roHs houses, (the chapel, mansion-house, cour^^^rd, stables, 
and appurtenances excepted) for any number^of years in posses* 
sion not exceeding thii^y-one years at the hig^^est rent without 
fine. (A) 

lillien estates are conveyed to uses in strict settlement, or an 
estate is devised to several persons for life, v i^ remainder over 
after the same planner as estates are limited i a strict settlement, 
it is i}pual to annex powers of leasing to the limitations to the 
several tenants for life. Bui since such povvSrs derive their effi- 
cacy not out of the estate of the person executing the power, but 
out of the estate of the settlor, they may be either appendant or in 
gross: that is, either to take Ifiect out of the interest of the 
person possessing the power, or to take effect only out of the 
rejoinder after his death ; nor is it necessary that they should 
be annexed to any estate in the land, for they may be given 
to a(^ stranger, in which case they are said to be collateral, (i) 
Powers of leasing are usually annexed to the ^tate for life, 
because the uncertainty of the duration of the estate of the lessor 
would be otherwise injurious to the good and husbandlike ma- 
nagement of the property. In larger estates the same necessity 
dpes not exist : at the same time a power of this kind, if annexed 
to the estate of tenant in tail, would not be without its advantage; 
for by tOqh a power a tenant in tail without fine or recovery might 
m|ke leas^ to bind the remainder-man or reversioner, whereas by 
t^'e sfat. 39 Hen. YITL c. 28. he can only bind the issue in 
tail. ( 7 ) f 

The execution of such powers, if created by conveyances to 
uses, operate as appointments by force of the statute of uses. When 
the power has been created by will, the better opinion seems to be 
that they 4rill operate as a testamentary disposition of the pro. 
peaty by force Qf;4he statute of wills, even where the dewise is to 
uses^ The pomK^ however, is not matei^, as it is now settled 
that an immediate devise to uses without a seisin to serve them 

(&) See Slat SO Geo. 111. c. S3, and v. Marriott, 3 Via. Abr. 4S9. 

•tot. 1 %eo. IV. c. 107. (J) Baile v. Coleman, 1 P. Wmf. 144. 

ii) See ^$ugd. Pow. 47. Sd edit. Foot 
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is good : and that where an estate is devised to one for the benefit 
of another, " the courts execute tHe "use in the first"^ or second 
devisee as appears to suit best with the intention of the« testator. 
In either case the power may be well created by will. 0t) 

Powers of this kind are frequently created by private or other 
acts of Parliament, where it has been found necessary to settle 
estates in the form of a legislative enactment. In these cases the 
leases made under them do not opertite as appointments to uses: 
but the powers given by these acts resemble more |lroperly the 
authority given h^ .lhe enabling stat. 32 Hen. VIII. c. 28. 

Where such powers are created by deed, it is pot sufiicienl that 
the instrument creating them should derive its effect faom the 
statute of uses : hdi it should likewise operate by transmutation 
of possession. (/) Such powers therefore cannot be created by 
bargain and sale, or a covenant to stand seised to uses; for if it be 
supposed that a bargain and sale by indenture is made fi>r^be life 
of the bargainee with a power to make leases, this instrument will 
not in effect transfer the power, because there is only a rbse 
raised for the bargainee by virtue of the consideration, to which 
the statute carries the possession; but the residue of thel^tate 
remains in the bargainor, and then the persons who are to be 
the lessees being uncertain at the time the bargain and sale is 
j^rfected, no consideration can arise from them to the bargainor; 
and consequently no use can either at that time or afterwards be 
drawn out of him, except the use for life to the bargainee. In 
the same manner, if one covenant (m) to stand seised to the use 
of himself for life^ with a power to make leases, such e power is 
void, so that by virtue of it he cannot make leases to his own i^ns 
and daughters, or to any of his blood, much less to strangers; 
because upon such general consideration no use can arise, and no 
averment in case of relationship by blood of a particular con- 
sideration can help the power ; because the intent appears to have 
been general with regard to the person to take such leases, and 
consequently as to the consideration on which they were to be made. 
Moreover, since the lease is to arise and take e||ct out of the estate 
of the covenantor, th^ must be a consideration^t the time of per- 
fectii^ the covenant : but in this easel neither the persons nor the 

(A) Butler’s note, Co. Lill. 871. b. Baynes v. Belson, T, iUym. 
<l)Poph.8i. Gouldsb. ITS. , y 

(«i) Mildmay’s case, 1 Rep. 176. b/ 

> i 2 
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consideration can be ascertained at that time. Upon a feoffment, 
^ne, recovery, or other instrument operating by tfiHlfimatation of 
possession, no consideration is necessary to raise the uses; aod 
therefore,' by virtue of the power which was created 'at the same 
time as the conveyani^e itself, the lease may be made at any time 
as the limitation of a use : and after it is executed it will take 
e£%ct in the same way as if the estate had been limited by the 
original conveyance. (n) 

A "power this kind can be exercised by a feme, covert, even 
without the concurrence of her husband : (o) but an infant can 

■iS^ 

only execute a power where he is a bare instrutnent, not where 
be has interest, or it is to be exerbised over real estate; (p> 
therefore he cannot convey under a power apiM^ndant^ or in gross^ 
without a special act of Parliament, (q) 

The power being a personal authority cannot be delegated, (r) 
But the cases do not establish the position that the execution by 
power of atlfirney after the deed is prepared, where the only act 
of delegation is formal, is not a good execution, if no particular 
mode of execution is required, (s) An express power of delega- 
tion, however, may authorize such an execution ; or the power 
itself may be made transmissible if in the first instance it is 
limited* to the grantee and his assigns, which will include assigns 
in law, as well as by the act of the party, (i) Where, (u) how- 
ever, by a settlement a father was tenant for life, remainder 
to his son for life, with a leasing power to each when in pos- 
session, although the son obtained an assignment of his father’s 
life interest, it was held that he could not exercise either his 

own 

By the S3 Hen. Vlll. c. SO, the benefit of all rights, entries, 
and conditions belonging to persons attainted were expressly given 
to the crown. The distinctions established upon this legislative 

(n) Bayleyr. Warburloii,Coui. 497. (p) 3 Atk. 710. 

'Poph. 81. Co. Lilt. 27 1. b. u. (q) Butler's Co. Litt. 271. b. n. 8. 

(o) Harris v. Graham, cited Com. (r) Lady Gresham’s case, cited 0 

497. Her!^ v. Greenbdnk, 3 Aik. 712. Kep.7«. a.,,, 

Godolphin a. Godolphin, 1 Yez. 21. (») See Sugd.Pow. 17j9..3d edit 

Sec the Di^ke of Bucl^s v. Antrim, 1 (i) How v. Whitfield, Tho. Jon. 

Ch. Ca. la. 3 Salk^ 27fi. £q. Ca.'^Abr. lio. Palliser v, Ord, Buab. '166« 

343^3 Salk. 2T6. and Anon. Godb. 327. («) Cox V. Day, IS East, 118. 

Bac. Abr«.Lease 1. 1 1. 


power or his own, (ill he came into possession in his 
lit Hs tenant for life in remainder. 
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provision Appear to be, that where the power is in^parably 
annexed to the person or mind of the donee, it will not be for- 
feited to the crown by his attainder : but where the thing to be 
done is a mere ministerial or formal act, not inseparably annexed 
to the person of the donee, but which may be performed by one 
person as well as another, the power will go to the crown. Thus 
in Dacre’s case, {y) where a grant was revocable on the mere 
tender of five, shillings, it was resolved that such a cpndition was 
given to the king. But if the power is required to be executed 
under the proper hand of the donee, or any other mode is pointed 
out to the performance of which the mind or hand of the donee 
himself is required, the power does not pass to the crown by 
the attainder, (s) Where the power is so given to the crown, the 
ability to perform it is also given as incident to it. The king may 
commission another by letters patent to perform the act; and 
upon the performance of it the old uses determine without office 
found, (a) Bat such a power must of course be ei^uted daring 
the life of the original donee. 

By the late act for the relief of insolvent debtors in Bnglulid, (b) 
it is provided, that where persons claiming the benefit of the act 
are entitled to life estates, with powers of granting leases and 
taking fines, such powers may be exercised by the assignee of the 
insolvent for the benefit of creditors, so far as the insolvent could 
by law vest such power in any person to whom he might lawfully 
have conveyed his property. Where, therefore, such a power 
was not transmissible before the statute, it cannot now be exer- 
cised by the assignee of the insolvent ; for the statute seems to 
point only at such powers as in the first instance weVe givel^ito 
tbejnsolvent and his assigns^ and was merely intended to obviate 
any doubt iVhicb might arise, whether the assignee under the act 
was such an assignee as was intended by the power. With respect 
to bankrupts there is no statutable enactment similar to the pre- 
ceding, nor any statute which enables assignees of bankrupts to 
exercise their powers. They remain therefore in the bankrupt, 
who cannot be compelled to exercise them : but on the other hand 

(y) 17 Eliz. died 4 Heoki. 169. (ii) £nglefield*scase, Moor.303. (the 

(») Duke of Norfolk's case, cited 7 best report) aod other books.^ 

Rep. 13. 8 . Smith t>. Whe^i^^ 1 Ventr. (6)Stat. i Geo. IV. c. IIR s. 18. 
188, and other bookii. See S'ugd. Pow: Irish Slat. 1 and 8 Gco.fr. c. 69. s. 16. 
180. 3d edit. 
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be may be restrained from exercising them to the prejudice of his 
creditors. 

By the third section of the stat. 43 Geo. III. c. 75. the powers 
of lunatics having a particular estate in land may be executed by 
their committees under the direction of the lord chancellor of 
Great Britain and Ireland respectively. 

Powers appendant are liable to be destroyed or suspended by 
the release, feoffment, fine, or recovery of the donee of tlie power, 
as also by any of the conveyances which operate by transmutation 
of possession, (c) Any assurance therefore which carries the 
whole estate of the grantor may destroy it; and, by parity of 
reasoning, any such assurance as carries a part of the estate will 
suspend the exercise of such power during such partial aliena- 
tion. (d) Where, however, tenant for life with such a power 
conveyed his life-estate to trustees to pay an annuity during his 
life, Lord Mansfield thought that the conveyance being only 
intended to fist in a particular charge, did not extinguish the 
power, (c) The appointment of a receiver under the court of 
chancery does not seem to have the eifect of an absolute sus- 
pension : for where after a bill for a foreclosure and a receiver 
appointed, the tenant for life made leases in pursuance of his 
power, although the premises were set pending the suit, in the 
usual way on the motion of a judgment creditor, yet it was without 
prejudice to the rights of the tenants against the mortgagor, {f) 
The word suspension,” when applied to powers appendant, 
seems indeed to have a limited meaning only. It is very right that 
the grantor after granting a lease should not have the power to 
dejhat his own grant ; for instance, by a power of revocation : but 
with respect to the rest of his estate, supposing him not in the first 
instance to have disposed of the whole for any valuable con- 
sideration, there seems to be no reason why he should be sup- 
posed incapable of exercising a special as well as a general power 
of disposition. In the case of leasing powers there is less diffi- 
culty than in any other : for after having granted one lease in 
possession in pursuance to bis power, or in any other way, a 

(e) Cook V. Brombill, Noy. 66. 777. Foster v, Graham, 2 Str. 962. 

(d) Co.Litt.d4S. Biitlefsnote,ss. 1. Gilb. Uses, 5. ^ 

A. Dougl. 298. (/) Lord Mansfield v, Hamilton, * 

(e) Ren d. Hall v. Bulkeley, Dougl. Scho. and Lefr. 28. 

^92. Savilie v, Blacket, 1 P. Wini. 
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second lease without the aid of an estoppel would be perfectly 
nugatory ; neither can any special power give him a right to commit 
a flagrant injustice against third persons. But, subject to such 
grants, there is no reason why powers should not be exercised in 
prcBsenti after partial alienations of the estate of the grantor. It 
was however by this kind of reasoning that Lord Mansfield seems to 
have been misled in the case of Ren v. Bulkeley above mentioned. 
That opinion of Lord Mansfield has not been generally approved ; 
and it has been expressly held by King, lord chancellor, that a 
mortgage of the whole interest of tenant for life would extinguish 
the power. As a legal question it is conceived that the point 
would (f) clearly be so decided, (g) Whether it is a case in which 
a court of equity would give relief is a point which does not seem 
to have been much considered. It would certainly he agreeable 
to justice to consider the mortgage as a mere security, and only 
an extinction of the power pro tanlo. 

If there be tenant for life with remainder over, under a settle- 
nient, in which there is a power to be exercised with the consent 
of tenant for life, Mr. Sngdeii seems to be of opinion, that a 
mere conveyance not operating by wrong of the estate of tenant 
for life to trustees, in trust for such tenant for life could not 
possibly disturb (he powder of consent, because it would in no 
manner aflect the interest to be defeated by the exercise of the 
power ; if the tenant for life sold the estate to a stranger, and an 
intention should be collected that he was to retain the estate dis- 
charged from the power, that would afiect the conscience of the 
trustee or other person exercising the power, and be a bar to such 
exercise, although with the consent required by the setUement«||A) 

Powers in gross are not so easily destroyed ; for although by apt 
words in a release, or by a fine or feoffment which carry all things 
relating to the land, they may be extinguished ; yet an assignment 
of all the estate of tenant for life, or any other alteration of his 
estate, will not affect a pow er in gross ; because such an alteration 
is not inconsistent with bis power, which cannot take effect out 
of his life estate. Moreover, if the tenant for life is disseised, or 
in any other way bis estate is turned to a right, yet this right is 

'(/) Vincent r. Knnys, 3 Vin. Abr. Lords, is said to involve this point. 

Sugd. Pow. il. 3d edit. 

(g*) Long V. Rankin, which now (hi) Sugd. Pow. 58. 3d edit, 
stands for judgment in Ihc House of 
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safiicient to support the power in gross, which is not suspended 
thereby ; therefore he may exercise it when out of ^possessios : 
and if lie re-enters, or the remainderman enters after bis deatby 
this will reduce all the estates and interests, and amongst then! the 
lease made by virtue of the power. (/) 

Collateral powers can by no means be destroyed, suspended, or 
aliened^ by those to whom they are limited, (k) 

A present power, not simply collateral, may be extinguished by 
release to any one who has an estate of freehold in the land iit 
possession, reversion, or remainder ; and thereby the estates which 
were before chargeable are by such release made absolute. (/) 
Where a power is future, and to arise by a contingent event, it 
may be annulled by the defeasance of the persons who were 
parties to its creation, (w?) But it does not appear whether in any 
case such apower could be released by the donee of the power. 

If the tenant for life levies a fine, executes a feoffment, or suf- 
fers a recovery, all his interest and power of whatever kind is for- 
feited and extinguished, and lie gains a new estate by wrong. («) 
It is not material in that case whether the power is present or future. 
When the fine is levied to the tenant of the land, it will operate by 
extinguishment and release, (o) But if the fine or feofiinent only 
relate to part of the land, the power remains for the residue, (p) 
But the acceptance of a feoffment by tenant for life will not 
destroy a power in gross ; for the power never was in the feoffor, 
nor reserved to him ; and by the entry of the remainderman the 
estate created by the power will be reduced. (9) There are cases? 
likewise in which a feoffment or fine will be deemed not an ex- 
tinction of '^he power, but a further assurance of a previous exe- 
cutfOti of it, or at least merely void. Thus, where a power in 
gross given lo a tenant for life was well executed by deed, and he 
afterwards levied a fine in pursuance of a covenant in the deed*, 
the fine was considered inoperative, as the power was executed 
antecedently to the fine, (r) 

( l ) Edwards r. Slater, Hard r. 110 . r. Moiling, 1 Ventr. 225. Savilc r. 

(Ar) YesirBook, 15 Hen. VII. fol. 11. Blar.kot, 1 P. Wins. 777. 

b. literally translated in Siigd. Pow. ( 0 ) llird r. Christopher, Styl. 389. 

.Appendix, I. Sugd. Pow. 49. 3d edit. (p) Digge’sease, 1 Rtep. 173. a. 

(/) Alban}' case, t J^ep. 110. b. (g) Hard. 417. 

Co. Liu. 265. b. (r) Tliouilinson v. Dighton, 10 Mod, 

(m) Albany's case, 1 Hep, 111. ^ 7J, 

(«) Edwarcb v, Slater, st/pra. King 
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It freqiidntly happens, obserYes Mr. Sti{;deR, lluit- a tenant (ot 
life of an estate in strict settlement with the nlfinmte Mnainders 
to himself in fee, with powers of leasing, fte. acquires tile fee by 
the failure of the intermediate limitations; and it may be quae* 
tinned whether all these powers continue after the accession ol the 
fee. Perhaps the better opinion is, that the powers cannot be eos* . 
ercised after the union of the estates, on the ground, not that the 
powers are merged, but that, according to the true constructiofi of 
the settlement, they were not to endure beyond the continuance 
of the limitations which they were intended to overreach. 

In general, the intention of the party creating the power is the 
primary guide of interpretation : but, since the restrictive part Of 
the power is for the benefit of the remainderman, the power as to 
him must be followed with a reasonable strictness. A demise, 
therefore, of a greater interest or a less beneficial reservation than 
the power directs, will vitiate the whole appointment as fer as he 
is concerned, so that no acquiescence of the remainderman, or 
those claiming under him, can make it good. (0 It hits beeo ftir« 
ther determined that if it appears that the lease is intended to 
operate only as an appointment under the power, and it is not a 
good execution of it, the lease will be void ab initio^ and cannot 
even operate as a voidable demise at the common law to the ex» 
tent of the interest of the person executing the power. On the 
other hand, if a man has both a power and an interest, and be cre- 
ates an estate which will expire before its natural terminatton, if 
referred to his interest, but may be good by reference to his power, 
it will be intended that it was made in execution of his power, (u) 

The qualifications and restrictions usually insefltod in qijcli 
powers bear a close relation to the mode prescribed fer nbiffing 
leases under the stat. 33 Hen. Ylll. . Like all other powers of 
appointment, they must be executed by an instrument in writing, 
with the usual ceremonies of sealing, signing, and attesfatioDS of 
witnesses required by the instrument creating the power. The 
execution of the power being the limitation of the seisin trans- 
ferred by another conveyance cannot be considered as an inde^ 
pendent conveyance : but the use need not be limited specifically 
in pursuaf^e of the power ; for a common lease, if conformabielo 

(«) Sugd. Powers, 91. 3d edit Rogers’ casii cited by Lord I 

(I) Smith t». Doe d. Earl of Jersey, Pentr. 982. The Einrl of Leicester’s 

Dom. Proc. 2 Brod. and Bing. 473. case, 1 Venlr. 978. 

(«) Campbell t». leach, Amh. T40. 
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the power, will still operate as an execution, though ra informal 
one of the power«(<r) So, although it is true generally, that 
the execution of such a power has relation to the conveyance cre- 
ating the power, yet the interest of the lessee will only take effect 
from the time of the demise, although the lease takes effect as the 
limitation of an use under the original instrument. In the same 
way a power in gross, if exercised by will, is not completely exe- 
cuted, till the death of the devisor ; because till then the will is 
ambulatory, and may be revoked by the testator. (^) 

It is a general and a plain rule that every circumstance required 
to the execution of a power must be strictly attended to : but, 
where the appointment is to a charity, any writing, however in- 
formal, as an execution of a power, is good as an appointment 
within the statute of charitable uses : (s) for this statute supplies 
all defects of assurance which the donor was capable of making, (a) 
Mr. Sugden has observed, that the stat. 9 Geo. II. c. 46. 
has required certain formalities in the making of gifts to charita- 
ble uses : but this act he conceives cannot be considered as re- 
pealing the statute of charitable uses. And, therefore, that if in 
an appointment the solemnities imposed by the stat. 9 Geo. IL 
are attended to, the gift will operate as an appointment under 
the statute of charitable uses, although the instrument is not exe- 
cuted in the manner required by the power. But as the act of the 
9th Geo. 11. applies as well to appointments under powers as to 
original conveyances, if the donee wish to appoint to charitable 
uses, although under the power he might appoint by a simple 
note in writing unattested, yet be must conform to the directions 
of the act. (b) 

There are few cases, however, in which the courts require any 
thing beyond the letter of the power : therefore, where a writing 
under band and seal is required, it need not be delivered, al- 
though a writing under hand and seal seems to intend a deed 
which requires delivery, (c) So where the deed is required io be 
duly attested, an attestation by one witness is sufficient, (t/) The 
mode, however, is sometimes implied, as where it is required to 

(jr) Sergison v. Scaly, 9 Mod. 391. Vern. 755. The Atty. Gen. t». Rye, a 
(y) The Duke of Marlborough v, Vern. 453. 

Lord Godolpbin, 2 Vez. 91. (2>) Sugd. Pow. 213. Sd edit. 

(a) Stat. 43 Eliz. c. 4. Pigot v. (c) Carter v. Carter, Mosel. 369. 
Penrice^ Coin. 250. (d) PouJson v. Wellington, 2 P. 

(a) The Atty. Gen. v, Burdei, 2 Wms. 533. 
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be executed by deed or will. There the instrument must be exe- 
cuted in the manner prescribed by the common and statute law for 
the execution of deeds and wills. Where the power embraces both 
real and personal estate, and is to be executed by will, it will be 
a good appointment as to personalty, although not duly executed^ 
to pass real estate, (e) 

It would be foreign to the purpose of the present treatise to 
enter very minutely into the discussion of the subject of the exe- 
cution of powers. It should, however, be remarked, that where 
powers have been required to be executed by writidg under the 
hand and seal of the donee, and attested by two or more wit- 
nesses,*’ much difficulty has arisen in consequence of the usual 
form of attestation to a deed being used, which is sealed and 
delivered by the party in the presence of us,” without inserting 
the word signed” in those deeds which enure as appointments 
under such powers as have been stated. An act was passed in 
1814 (f) to remedy this difficulty : which has not been effectual, 
because its operation was merely retrospective. Mr. Sugden, 
therefore, recommends it to every conveyancer to expunge from his 
common forms of powers any expressions which may require the 
word signed” to be inserted in the attestation ; and solicitors 
should in every case make the attestation signed, sealed and de- 
livered.” Cg*) 

Where an instrument executing a power is required to be exe- 
cuted in the presence of two or more witnesses, and nothing is 
said about their attesting the execution, the power will be duly 
executed, though the witnesses do not subscribe the attestation 
indorsed, or some of them do, and others do not. (A) And, by 
analogy to the decisions on the statute of frauds, it is conceived 
that in the absence of an express requisition, that the witnesses 
shall all attest the instrument at the same time, they may attest it 
at different times. (0 It is here material to observe that, gene- 
rally speaking, every formality required to the execution of the 
power must be perfected in the lifetime of the donee of the power, 
although it be external, or dehors the deed. Thus it has been 
held, that if inrolment is required, it must be done in the life of 
the donee. (A) Where the consent of any person is required to 

(<?) Duffv. Dalzel, I Bro. Ch. Ca. 147. 6 Taunt. 402. 

(/) Stat. 54 Geo. 111. c. 168. Mr. (5) Sayle v. Freeland, 2 Ventr. 350. 
Preston’s act. sugd. Pow. 259. 3d edit. 

ig) Sec Doe d. Hotchkiss v. Pierce, (fr) Hawkins v. Kemp, 3£ast. 410. 
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of the j^cmer, that, like etery other ebodtfiM, ia es- 
MHtill s aed ff Mch j^eraoii die without having adsented, the 
paiwer ia gone, althoOgh the eondhion was tendered impossible 
by the'aet ofOod. (/) Where the consent of several persona is 
required, the death of one of them destroys the power, (m) And 
if a person’s consent is required, he cannot defegate flie ceii- 
fidefiee reposed in him, any more than the donee of tAe power 
can d^egate the discretion reposed in him. (n) So Where an act 
et ParMwment aWthorized the vifear Of C. to grant leases 6f the 
glebe lands, with the consent of the patron in writing, the patron 
being Innatic, the consent of the committee was held not to be 
eqnivnlefit ; and on an application by the committees of his person 
end his estate, for a reference to the master to inquire whether it 
would be fit that they in his behalf should consent to a lease, the 
lord chancellor said, that unless the act requiring the consent of 
the patron in writing authorized the committee to consent for 
him, he could not sanction a lease with the consent of the com- 
mittee. (o) 

If a power be given to a person to make a lease six months, or 
any given time before his death, the power may be executed at 
any thnO, although it be not six months before his death, but a 
month, a week, or a day ; for the duration of his life cannot be 
known, (p) 

Mr. Sngden has cited a case (q) which be conceives is an antlio- 
rity, fhat where a power is to be exercised on a contingent event, 
it may be Executed before the happening of the contingency, 
although the Words of the power seemed to make the happening 
of the* contingency a condition precedent. The power ran thus: 
(it behig eOUtained in a marriage settlement) that if the said J. 
8. (the husband) shall happen to die, and M. (his wife) shall him 
anrtive, and there shall be no issue of the marriage living at the 
death of M., then, and in such case, &c.: but here the condition was 
of a complex kind ; for it was of necessity that she should execute 
the power after the death of her husband, although there should be 


(0 BaOne v. Annas, By. S19. pi. 8. 
Maairil e. Mansell; Wilm. S6; 

(m) Atwaters Bfrt, Cro. Bliz. 856. 

(n) Hawkins V. Kemp, Mason 

V. Jhsepli^ 1 SttA&ii 406. 

(e) Ex ' parte 2 SwttaM. Ch. 

Ca. 


(p) Harris v, Graham, 2 Roll. Abr. 
247. pi. 6. 

(q) The Countess of SuUierlanil r. 
Jfdithmorc, 1 Dick. 56. S. C. 3 Vin. 
Ahr.427. pi. 8. nortilncSclaterv. Tra- 
vcll, Sugd. Pow, 27 1 . 3d eftfi 
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iisiie- The feme however exeenifii Ibe power m |be bueheed's life, 
where there was «.a aueh necessity ; and both the Court of ij^iog^s 
Beach, and the Court of Chancery, held it to he wdll executed^r) 
In a case before I^ord Tburlow^ (s) where a power was given to 
the survivor of two persons, and they executed a joint appoint^ 
anent, he held it bad. 

Where a tenant in fee in possession makes a settlement, with 
powers to lease generally, there the lease made in pursuance of the 
power must be in possession : ^t if, at the time of making the 
settlement, the person making it is only possessed of the iwver^ 
sion, it has been the general doctrine, although considered donbt« 
fill by Mr- Sugden, (/) that such a general power will warmot a 
lease in reversion* (u) But where there was a special power to 
lease in possession, and not in reversion, a lease for years exe* 
cuted to the tenant then in possession to hold as to the arable 
land from the 13th Feb. preceding, and as to the rest of the pre* 
mises, to begin from a future day, was held void, although it was 
according to the custom of the country, and the lands had bean 
granted in the same way before by the person creating the 
power, (v) If, however, under a power to demise in possession^ 
and not in reversion, a lease is dated in fact on the J7th Fob* 
to hold from the 25th March next ensuing the date, this will be 
good, if it is not executed till after the S5th March foUowiog, for 
it then takes effect as a lease in possession, (x) 

Where there is a power to lease both in possession aqd vever*- 
eion for lives as well as years, it cannot be strictly e^cuted as to 
leases for lives in reversion, because a freehold interest created as 
the appointment of a use cannot be made to commence in 
but Lord Holt thought that such a power should be intended to 
authorize a lease of the reversion, in order to give effect tp tbf 
iuteotion of the parties, (y) 

(r> See Doc d. Calkin t7.Tiiomiinson, Palm. 468. The Marquis of Nor- 

SMaulo&Selw. 165. thampton's case, 8 Leon. 71. Anon. 

(*) Mac Adam v. Logan, 8 Bro. Ch. Dy. 357. 

Ca. SIO. See Coxe r. Day, IS East. (v) Doc d. Allen v. Calvert, 8 East 

S76. 

(f) Sugd. Pow. 583. 3d edit. (j?) Doc d. Co* v. Day, 10 East.4a3[* 

(«) Opey 17. Thomasins, 1 Lev. 167. See Bowes v. The East London Wafer- 
Lord Coventry «. Lady Coventry , Com. works Company, 3 Madd. Ch Ca. 375. 
318. Slocomb V. Hawkins, Yelv. 8*2, Hall t;. Caacnovcj 4 East 477. 

S.C. Cip. ^ac. 3l8.lmtsseT,IUyiii. (^) Winter v. thovsday, Caffe. 4»7. 
133. Lepar v. Wroth, 1 Lcenu 85. I RoU. Rep. 12. 
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If a person have a power to lease in possession^ and he leases 
without reference to his power before the expiration of a former 
term^ to one of the lessees under the former demise, if the former 
lease is in fact abandoned, in equity it will be considered as sur* 
rendered. (2) 

If there be tenant for life, remainder to B. in tail, and the te* 
nant for life having a power to lease in possession and reversion 
make a lease for years, to commence after the death of B. without 
issue, B. may bar this lease by^ recovery, because it is in con- 
tinuance of his estate, (o) 

A power to grant a lease may, by the particular wording of it, 
authorize a lease in reversion, although not so expressly stated, and 
although the estate is not in lease at the time of the creation of the 
power. Thus, where (ft) the power was to lease for any number 
of years not exceeding ninety^nine from the time of making the 
demise, it was adjudged that the latter words did not refer to the 
Mmmencement of the lease, but only restrained the making of a 
lease for more than ninety-nine years from the making; and 
therefore, that if it do not exceed the limit assigned, it might be 
made to commence in futuro. 

Although a power enable a man to make leases in reversion as 
well as in possession, yet he cannot make a lease in possession 
and another lease in reversion of the same land : but his power 
to make leases in reversion shall be confined to such land as was 
not then in possession, (c) 

The general mode of constituting a leasing power is to express 
that the party shall be enabled to make leases of the intended 
duration in possession, but not in reversion, or by way of future 
interest, in which case it is clear that any lease to commence after 
the day on which the lease is made is bad. But, considering the 
general mode of making farming leases to commence on some 
future day, and the ignorance of the law which often exists in the 
persons employed to make leases under the owners of great 
estates, and also the ignorance which may prevail amongst such 
persons of the fact of a settlement, Sir W. D. Evans conceives 
it would be better that the power given should be to demise for a 
term to commence in possession, or wiiUn one year from the time 
of the making of the lease^ 

(«) Campbell V. Leach, Amb. 740. (S) Uarcourt e. Pole, 1 And. STS. 

(a) Benson v, Hodson, T. Raym. (r) Winter o. Loveday, 1 Com. S6. 

SS6. per Holt, C. J. 
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It 18 an important question whether, under the power to lease 
in possession, a lease for years may be made to commence imme- 
diately during a subsisting lease of the same premises. The 
question is divisible into two parts. 1 . As to cases where the 
pre-existing lease is either not conformable to the power, or not 
pursuant to the limitations of the estate, and consequently void as 
against the parties in remainder ; and, 2 . As to cases where the 
preceding lease is valid, as against the estates in remainder, 
either as being paramount, or^ being made in conformity to the 
power. In the first case the authorities seem to be clear in 
favour of the validity of the second lease, (d) In the latter case, 
k is stated by Lord Mansfield in the book just cited, that the 
concurrent lease is good : but the point was not material to tbe 
decision of the case before him. So in a recent case (e) it was 
stated by Lord Ellenborougb, C. J. that a chattel lease might 
be granted pending a prior subsisting one, provided it be within 
the limits of the power, and provided it give no beneficial in- 
terest during the continuance of the existing lease; but that so 
long as there is a freehold lease in esse, a second freehold lease can 
not be granted. The right of granting a second chattel lease,^ he 
added, was settled in Read v» Nash, (f) and is recogni^d aadaw 
in Goodtitle v, Funucan. (g) But this observation of Lord Ellen- 
borough was not necessary to the decision of tbe principal point in 
the case, m. whether a power to lease for lives warranted a lease 
for ninety-nine years, determinable upon lives ; but it was con- 
sidered as furnishing a ground of argument in support of such de- 
mises, and as shewing that the lease in question might be more pre- 
judicial to the remainder-man than one' made in conformity to the 
power. The ground upon which such leases haVe been supposed to 
be good is, that it has been held upon the restraining statutes 1 Eliz. 
and 13 Eliz. that concurrent leases for years, made by a bishop, 
with tbe assent of the dean and chapter, and concurrent leases jby 
ecclesiastical corporjations, except as restrained by those statutes, 
are valid. But the propriety of these decisions has been much 
questioned ; and they are rather considered as supported by au- 
thority, than as well founded in point of principle. The statutes 
being a restraint on the common law right previously existing do 
not furnish a ground for deciding by analogy to the case of en- 

(tf) Goodtitle d. Clargesv. Funucan, Bast. 15S. 

Doug!. 666. (f) I Leon. 146, 

(^) Doe d. Brune v. Prideaux, lo (g) Supra, 
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aUiBg poiMn under private settlemente. The.ebaervatkhi in 
«. Nash, (A) in support of such concurrent leases, as fonn^ii' 
upon aoalogfjr to the atetutes of Elizabeth, is merely the arguniHih 
of counsel, and nothing appears as to the decision of the 'Court. 
There is not any authority amounting to an actual decision itk 
&vo«r of sueb leases, (t) 

Under, a powei*’' to trustees to let premises for a term not ex>> 
coeding twenty-one years, and determinable as a former term for 
ninety-nine years^was determinal^ as they should think proper; 
It was held that they were authorirad only to lease in possession, 
and Acd in fuHtro. (j) 

In Bee v. Prideaux, (^0 it was held that a lease for ninety-nine 
years, if. three lives so long live, was not warranted by a power 
to lease for three lives, or twenty-one years. But in siich eases 
rdief may be had in equity, although it has not been determined 
whether such a lease should be supported for three lives, or 
only fiw twenty-one years. There is however no instance of 
relief in eqnity, where a lease has been made to commence in 
JitturOf under a power to lease in possession ; and it has been said 
that it cannot be done. 

In k|l»rwood V. Oldknow, (/) it was objected that a power to 
demisdibr twenty-one years did not warrant a demise for a shorter 
term : but the objection was over-ruled, on the ground that any 
person may renounce a benefit in the whole or in part. 

A power to lease for ninety-nine years, determinable on lives, 
will not enable the donee to make a lease for the life of A., to 
commence on the expiration of a subsisting lease, determinable on 
the lives of B. endU- (»*)* 

In the oonstruemn of powers to make leases for three lives, 
three lives jointly coexisting must be understood to be the mea- 
sure of the estate ; and the case is the same, whether a lease be 
made to three fOT their joint lives, or to one for the joint lives of 
three; for three lives are in either case |he measure of the 
estate, (n) 

Jn Wiiftlt^k’s case, (o) A. seised of a reversion in lee ex- 

1 1«on. t*S. (/) 3 M. and S. 382. 

(«) MS. observations by Sir W. D. (m) Baynes v.Belson.T. Baym.247. 

Evans, and seeSugd. Pow. 595. 3d edit. (n) Alsop v. PinC, 3 Keb. 44. Doe 

0 ) Shaw V. Summers, SB. Moore d. Wyndham v. ''Halcombe, 7 T. R. 
196. 718. 

(fc) 10 East, 1*58. ( 0 ) 8 Rq». 69; 
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pectant on an estate for life on the marriage of his son, covenanted 
to levy a fine to the use of himself for life, remainder to his son 
for life, with remainder over, and a power was to be reserved to 
hihiseir to make leases in possession, or reversion for lives or 
years, provided that such lease or leasenahould not exceed three 
lives, or twenty-one years ; and aflerwarcls he demised for ninety« 
nine years, determinable on two lives. This was held good under 
the power, according to the principle already mentioned, namely, 
because the first part of the p<^er enabled hini;4o lease inde* 
finitely, and the restraint which came after was Only for the pur- 
pose of preventing his leases exceeding twenty-one ^ears, or 
three lives, which tliese clearly could not : but the Court agreed, 
that if there is a power generally to lease for three lives, a lease 
for ninety-nine years, determinable on three lives, is not in pur- 
suance of the power. (/) .v Where, however, A. made a settlement, 
and limited the estate to himself for life, remainder to his son for 
life, with remainder over, with power to his son when in possession, 
to assign or limit the land to any woman whom he should marry, 
or to the use of or in trust for her in lieu of jointure, and the son 
on his marriage by deed reciting the power, demised the estate to 
trustees for ninety-nine years, if his wife should so long in 
equity this lease was held warranted by the power, (m) ^ 

In a case (;?) where tenant for life of lands, situated in Ireland, 
had full power to make leases for any term not exceeding thirty- 
one years, or three lives in possession, and made a lease for three 
lives, or thirty-one years, which ever should last longest ; it was 
held, on argument before the barons in Ireland, to be a good 
execution of the power; and the judgment, after being affirmed 
by the Lor<d Chancellor and Liord Annaly, J. of K. B. 

in Ireland, was finally confirmed in parliament; 

In Winter v. Loveday, (o) a question arose whether the power 
authorised a lease for a term absolute or dependent upon lives. 
The power was to lease if in possession for one, two, or three 
lives, or for the term of thirty years, or for any othc^r number or 

(/) 2 Roll. Abr. 260. Luiwich v. Brunei’. Prideaux, 10 East. laS. 
Figott, 268. Rattle v. Pop- (m) Popham r. Rattle. Ainb. 335. 

ham, Amb. 335, Alexander v. Alex- Churchman v, llervey, 
ander, 2 Vez. 645. Doe d. Collins (iz) Commons r. Marshall, 7 Bro. P, 
V. Weller^ 7 T. R. 478. Church- C. 111. See Cowp. 268, 
mau V, Hervey, Amb. 335. Roa d. ( 0 ) 1 Com. 37. and other books. 


1 



114 


On the qualifications [Chap. I. 

term of years, rieterininable upon one, two, or three lives, or in 
reversion for one or two lives, or for the term of thirty years, or 
for any other number or term of years, determinable on one 9 r 
two lives. Mr. Justice Rokeby held, that a term could only be 
granted determinable upon lives : but Lord C. J. Holt, and 
Newton and Eyre J.J.^*%eld that a lease for thirty years abso- 
lutely, was good within the proviso : which construction, though 
not free from doubt, wiir appear upon consideration to be the 
reasonable sense of the words of the power, (p) 

In the caseWjLntwich v. Pfgott, ( 9 ) the power was to demise 
for three jives or twenty-one years or under, or for any term of 
years^ upon one, two, or three lives, or as tenant in tail in pos- 
sessfdti might do. It was insisted that a lease for twenty-one 
years only could be granted, determinable upon lives: but the 
court with great reason supported a lease granted under the 
pow'er for ninety-nine years, determinable on three Ywet* By 
the Irish stat. 17 and 18 Geo. 111. c. 40. s. 1 1. all persons having 
power under settlements to make leases for lives may let for 
years determinable on lives. 

A general power to a tenant for life, to grant a term or an 
estate, without specifying th%. duration of it, will enable him to 
grai|||BL term beyond his own life, although it defeat the remainder 
over; for otherwise the power would be merely idle and void, for 
every tenant for life may alien during his own life, (r) But where 
before the stat. 12 Ch. 11. (permitting the appointment of testa- 
mentary guardians,) one seised in fee devised his land to his son in 
tail, with renminder over, and made A. overseer of his will, and 
willed that he should have the education of his son till 21 ; and re- 
ceive, set, and for his said son the said lands so given, and 
thereof account to his said son ; it was held that this gave him no 
power to make leases but at will. A lease therefore made by 
him for seven years in his own name was held void. (. 9 ) 

Since powers for the must part derive their effect from the 
statute of uses, the only quality in the hereditaments which are 
the subject of demise, necessary to render them demisable .under 
powers is, that, they should be capable of being* appoiirted to 
uses, and that those uses should :be capable of being executed by 

(p) See Sugd. Pow. 457. pi. 10 . 

( 9 ) 3 Mod. 268. («) Pigott v. Garnish, Cro. Eliz. 

(r) Hole V. Green, 2 Roll. Abr. 261. 678, 734, 
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tlie slat. 37 Hen. VIII. so as to convey into possession a common 
law interest. It is obvious, therefore, that no power of appoint- 
ment under the statute of uses can affect copyhold lands, because 
the possession of a copyhold estate cannot be transferred without 
the intervention of the lord : so it is ei|ually impossible that the 
execution of a power limited by will can be good, if the lease 
made be contrary to the custom, an4 without licence. A power, 
however, may be given to a tenant for 4i(e to demise copyholds, 
parcel of the manor : but theli such a leasdMvill destroy the 
copyhold tenure ; for a copyhold once leased is enfranchised for 
ever. (/) But where a tenant for life of a manor had a power to 
make certain leases of the lands of the manor, with the exception 
of the ancient demesne lands, it was held that a lease of copyhold 
lands w^as not warranted by the power ; because copyhold lands 
are supposed to have been time out of mind parcel of the manor, 
and therefore part of the demesne, (w) 

So where by act of Parliament a tenant in tail bad a power to 
make leases for lives, for years, or at will, after the custom of the 
manor yielding the true and ancient rent, and he made a lease of 
freehold and copyhold lauds together, reserving such a rent, this 
was held not w'arranted by the act as to copyhold lands, l^cause 
the act spoke of leases at w'ili according to the custom of the 
manor, and consequently imported that the copyhold lands 
should not be demised otherwise than by copy : besides which 
the rent reserved was a customary rent, and not a rent upon 
a lease at common law. (x) This case, although it depended 
on a private act of Parliament, yet embraces some of the 
doctrine applicable to powers, and has been frequently referred 
to in the course of the discussions respecting them. The tene- 
ments in question were ancient copyholds demisable for lives. 
By a private act of Parliament the manor was limited in tail, 
with a clause that ihe donees should do nothing to the dis- 
herison of their heirs; except by the jointure of a wife for her life, 
or a limitation to a InisLand for life, or for the term of the life of 
any Other person, or for years, or at will, according to the custom 
of the manor, rendering the t.j;ue and ancient rent of the said 
lands and tenements so demised. The manor consisted of divers 
free rents amounting to 7/., of fifteen copyhold tenements holden 

(t) Co. Copyh. s. 62. (x) Lord Mountjoy's case, 5 Uep, 

(tf) winter v. Loveday, Carth. 427. 3. b. 

1 3 
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for lives, the customary rents of which were 3/., and of demesnes 
usually demised by indenture, for rents amounting to 8/.; and 
there was an acre of waste, parcel of the manor, In which there 
were divers timber trees, and common for the tenements, which 
acre and common were^of the annual value of ISd. Uptfh the 
death of each copyholder a hcriot was due to the lord by cus- 
tom. There was a court baron incident to the manor with per- 
quisites of court, and court leet appendant. The free rents, 
copyhold rcntsjj^riots and perquisites of court, had never been 
demised for life, years, or otherwise. The tenant in fail by fine 
sur grant and render of a moiety of the manors with the appur- 
tenances, and a great number of acres comprising the demesnes, 
granted and rendered the said manor with the appurtenances for 
300' years, rendering rent amounting to the free rentsj' the copy- 
hold |ents, the farm rents, and 18d more, and \2d. for the acre of 
waste. The term of 300 years was ruled to be void. The second 
and third resolutions in the case were as follows : S. That in 
respect of the said acre of waste, which was never demised before, 
the rent, which was entirely reserved out of the whole, could not 
be the true and ancient rent; — for how could it be said to be the 
ancient rent, when it issues out of a thing which was never 
charged before ? 3. By the grant and render of the manor, he to 
whom the render was made had an interest and term in the land 
held by copy ; and when any of the copyholders died, or the lands 
became forfeited, he might enter and enjoy the land himself if he 
would and the rent reserved issued out of the lands held by copy, 
which lands were never charged with rent before, but always had 
been demised by copy according to the custom of the manor; and 
since the demesnes of the said manor had alone been demised for 
rent, the entire manor could not be within the act. Also the 
estates which tenant in tail should make under the act were dis- 
tinguished into estates for lives, for years, or at will, according to 
tlie custqm of the manor : but by this grant and render the whole 
is put in hotchpot and tumbled together, whereas the copyholds 
ought to have been demised by copy according to the custoijn^ 

^ In the case of Campbell v. Leach, (^) it was determineil that 
under a power to lease the messus^es, lands, tenements, and here- 
ditaments in the deed mentioned (except the capital messuage and 
warren) at the best rent, opened mines might be leased as they 

(y) ^mbl. 740, 
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were in leese the time of the settlement ; and twelve years then 
td come of the term must be understood to have been settled for 
the benefit of all claiming under it, and the woMs were sufficient 
to carry the mines. No opinion was given as to unopened mines. 

In animadverting upon a rule laid down by Lord Holt, (y) 

that where a man hath power reseri^d to him of making a lease 
of two things, and a qualification is annexed to the power which 
cannot extend to one of these, he may make a leilse of that thing 
without regard to the qualification,'* Mr. Sugden observes, that 
it may be a sound rule : but the question in these cases is, 
whether >the qualification does not form part of the sentence, 
and virtually exclude that subject to which it is admitted it cannot 
extend. There are, however, cases to which Mr. Sugden con- 
ceives the rule ought to be applied: as if in a power td^ease 
estates, including mines opened and unopene^ a clear intention 
appears to embrace all the mines, but a clause is 'added that no les- 
see shall be dispunishable for waste ; there, to effectuate the general 
intention of the pow'er, the latter clause should not be deemed 
applicable to unopened mines; the working of opened mines being 
deemed no waste, but opening new mines being so considered, (s) 
So if a similar clause should be inserted in a power to grant leases 
at rack rent and building leases, it should be construed to extend 
to leases at rack-rent only, because no improvements could be 
made, unless old buildings could be pulled down, trees felled, &;c. 
which acts are acts of waste, (a) Indeed, it even seems that such 
a clause in a power to grant building leases only, would not 
restrain the liberty of pulling down old buildings, in order to 
erect new ones. (6) 

In general, powers in private conveyances are likewise restricted 
to letting lands, which have beeniasually demised. In the case of 
Tristram v. Lady Baltinglass, (c) a tenant for life under a settle- 
ment niade in the 13th James I. had a power to make leases of 
all of any part of the lands in settlement, which at any time 
previews to the settlement had been usually demised* He made a 
lease of several parcels according to the power, reserving the 
same rents which were reserved at the time of the settlement : 
but he likewise leased certain lands in settlement called C<ofield» 

(y) 1 Ld. Raym. 270. (ft) Sec also the ohserva^ons n^ich 

(«) Campbell v. Leach, Amb. 740. follow. ‘ / t. 

Co. Litt. 54. b. (c) Vaugh. 28.. Marriott, S 

(a) Sugd. I*ow. 580. 3d edit. Via. Abr. 429. 4-^ 
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whicli the jury found not to have been leased since the 12th of 
Elizabeth^ when they were let for 21 years, reservinjj 100/. rent. 
Tfhe tenant for life now leased these lands for 21 years, rendering 
the same rent,itand in evcry^ other respect in strict conformity with 
the power. The lease of the former lands was held good, because it 
was expressly found by the jypecial verdict, that the rents reserved 
were the same as those reserved at the time of the settlement, 
which necessarily implied that the lands were in lease at that time; 
and being ancient lands, they should be presumed to have been 
usually demised ; but it was adjudged that the lease as to Lotield was 
not warranted by the power. One of the reasons assigned^ by the 
^urt was, that Lofield could not be called land usually demised, 
because it did not appear to have been leased more thati once: (c) 
but it was admitted that the words usually demised might signify 
a continuance in lease, as land demised for 500 years is land usually 
demised, though mmised but once. Another reason, however, for 
avoiding the lease of Lohcld was, because at the time of the settle- 
ment no rent wasyielded and paid for it, the words of the power 
being that the rent then yielded and paid should be reserved, and 
therefore that these lands could not have been intended to I>e leased 


by the power. This last reason for avoiding the lease of Lofield 
has been strongly objected to : and the objections to it seem 
worthy of attention ; because in another part of the power the 
wdl^v. are, that the tenant for life should have power to make 
leased of all or any of the lands, which at any ^ime previous to the 
settlement had been usually demised, which seemed to imply that 
some lands intended to be leased by the power were not then in 
lease. The clause, therefore, of reserving the rents then yielded 
and paid must in that case be understood only to extend to such 
lands as were then in lease. 4? to the rest if this were the true 


^ . 

edmtroetion, there would be no restriction in regard to the rent, 
Sie^rdtl^ to the above mentioned rule of Lord Holt ; and, con- 
qiquentfy any rent might be reserved, or the reservation might 
omitted altogether. One book seems to support expressly 
Uifs ^cb#i;uction. In Comberford’s case, (d) a tenant for life had 
#^wer to make leases, provided that so much rent or more 
in every lease, as was paid for the same pre- 
mf|||^^i||pii.tw years next before; and it was resolved that lands 

Ibis power, which had yielded no 
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rent within the two years next before. The only difference 
between this hnd the last case was, that here there was no re- 
striction as to lands usually demised ; but, as far as the reservation 
of reUt was concerned, the cases seem to be parallel. 

The same reasoning seems also to be supported by the case of 
Walker v. Wakemau. (c) A settlement was made to the use of 
tenant for life with remainder over, Tntb a power to the tenant for 
life to make leases of all or any part of the premises settled, 
provided that five shillings an acre rent should be reserved on 
every lease. The tenant for life demised a rectory in pursuance of 
his power which was included in the settlement, but consisted 
only of tithes without any glebe; and a rent was reserved. It 
was argtl^d that this lease was void, because the construction'*^6f 
the power was to be made on the whole clause ; and the latter 
words, which appoint the reservation of five shillings an acre rent 
restrained the general import of the word to lands only : other- 
wise it might as well be said that where there is a power to make 
leases so as the ancient rent be reserved, lands which were never 
before demised may be leased under the power, and that the 
words ancient rent should only be applied to lands which bad 
been anciently or usually demised. But it was so answered and 
finally so resolved by the court, that the lease in question was 
within the power ; and so they said would a lease of lanihvnot 
usually demised be in the case put ; for the power being gj^ral 
and affirmative, at first to make leases of all or any part, the 
restraint which conies after shall be extended no further than the 
words themselves import ; that is, in the one case to so much an 
acre for that which consists of acres, and to the ancient rent for 
that which was anciently or usually demised in the other. 

The resolution in Walker v. Wakcraan was principally founded 
on Comberford’s case. Hale C. J. however said, that if the matter 
had been res integray perhaps be might have been of a different 
opinio^. Subsequent cases, although they have not directly 
denied Com her ford’s case, yet appear to have considered Che 
construction of the restrictive clause too technical. What 
be urged on this point has been concisely stated by Mr. Segeapt 
Lens in his argument in the case of Pomery t\ Parlington.rj^) 
Powers, he observed, of this sort have always been aqn^trued 


(0 l Ventr. S94. 
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strictly, so as to prevent the reversioner from being injured for 
the sake of a' present benefit to the tenant in possession ; and 
tafLing the whole power together, it amounted to this, that all 
such parts of the estate as had been before demised might be 
demised again at the usual rents ; but that the rest should not be 
demised at all. He then proceeded to state the authorities in 
support of this position ; the foundation of the judgment in Lord 
Mountjoy’s case,(g-) wliich was the case of a power under a 
special act of parliament, was. that the intention of the parties 
might be collected from the words yielding and paying the true 
and ancient rent;'* and that those words clearly imported that 
nothing should be demised under the power which had not been 
before demised. The case of Bagot v. Oughton (Ji) had been 
decided on the same principles. The power there was to lease all 
or any part of the premises at such rents or more as the same 
were then let at. The tenant for life leased a capital messuage 
with demesne land reserving no rent. The court were unanimously 
of opinion that the lease was void ; and referred to the case of 
Tristram Lady Baltinglass. According to the report in For- 
tescue, (0 the court held the lease void, notwithstanding the case 
of Walker t?. Wakeman, and Comberford’s case. With respect to 
Comberfbrd’s case, he observed, that the lands were there con- 
veyed to uses with a power to make leases of the premises or 
any part of them for three lives, or for years determinable on 
lives, ita quod such rent or more be reserved as was reserved or 
paid thereon for two years next before. Some of the lands had not 
been leased before at any rent for two years ; yet it was said the 
party might lease those lands, reserving what rent he pleased ; 
because it was thought, from the generality of the words, that an 
intention was apparent to extend the power of leasing to those 
lands. Perhaps part of the case might be cited to shew, that the 
construction of the power must be governed by the intent of the 
parties: but if it should be cited to prove that the generality of 
tke words ill the first part could not be restrained by the sub- 
80q,uent words, that could not be law ; for the act of Parliament in 

(g) 5 Rep. 5. of Lords: but Mr. Sugdea states, that 

{h) 8 Mod. S49. Fort. 332, In 8 after the most diligent search, he has 
Mod. 25f. this case, which was a case not been able to meet with it among 
sent by Lord Cowper to the K.B., is the printed cases of that period, 
said to have been affirmed by Lord (0 Bagot v. Oughton, Fortesc. tiht 
Cowper, and afterwards in the House sr/pra, 
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Lord Mountjoy’s ease had equally general words, yet they were 
held to be restrained by what followed. In Walker v. Wakeman, 
the restriction could not operate upon the rectory, which how- 
ever had been included in the settlement. And although the 
same doctrine had been advanced in Winter v. Loveday, the 
point was not before the court. 

In Foot V. Marriott, (0 the manor of B., with several other 
manors and estates, were devised by Serjeant Maynard in strict 
settlement, with a power for the tenant for life of the manor of B. 
to lease all or any of the tenements thereof for lives, under the 
rents now reserved thereof, and the like agreements and cove- 
nants as in the leases now in being, and by the present tenants to 
be performed and kept.” And he gave also a power to the agdnts 
for the time being to let any of the premises at rack rent for not 
more than seven years. It was held by Lord Ch. King, assisted 
by Lord Raymond, Denton, J. and Corayns, B., that the power to 
lease for lives did not extend to a tenement within the manor 
of B., which was out upon a lease for lives at the time of Serjeant 
Maynard’s purchase; but the lives had dropped before he made 
his will, and the premises were in bis hand at the time of his 
death. The cases of Tristram v. Lady Baltinglass and Bagotz^. 
Oughton were materially relied on in the opinions of the judges, 
and they said if Comberford’s case was law, it should not be 
carried a step farther. The lord chancellor said that the word 

tenement” in the will in legal understanding has a general 
signification; but in common understanding means lands holden 
by tenants ; and this appears to be the meaning of the testator 
by the subsequent power to lease at rack-rent. The word 

tenant,” however, is used in soipe part of the country in 
common parlance, to denote premises leased for lives, and in con- 
trast with the term ^^land” which is used to denote lands held 
for an estate of inheritance. 

In the case of Goodtitlc d. Clarges v. Funucan, (k) the power 
required the rent then paid for the premises, or more, to be 
reserved, or proportionably for any part thereof. The question 
was whether certain manors and a fishery might be demised 
within the power; the manors never having been let, and the 
fishery not being in lease at the time of the settlement. Lord 


(0 3 Via. Abr. 429. 
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Mansfield, in delivering the judgment of the Couril^v expressed 
himself to the following effect : — In the caseof Bagot v. Onghton 
the nature of the thing shewed that the power could not be in- 
tended to extend to letting the ancient manor-house at all, much 
less to letting it without reserving any rent. No roan could 
intend to authorize the tenant for life to deprive the representa- 
tive of the family of the use of the mansion-house ; where, how- 
ever, nothing arises from the nature of the thing to shew the 
intent, the rule laid down by Lord Holt in Winter v, Loveday 
applies; namely, that where a qualification is annexed to a power 
of leasing, which, if observed, goes in destruction of the power, 
the law will dispense with such qualification. So in Comherford’s 
case, the reasoning was that the power being to let all, it would 
go in destruction of the power to restrain the tenant for life from 
letting part, because it had not been let before. Walker v. 
Wakemaii is another case equally strong. Thus stand the autho- 
rities : now to apply them to the present c^e. The power is express 
to demise the manors and fisheriVs; they are mentioned in the 
settlement, and the power goes to the whole. They pay as great 
a yearly rent as at the time of the settlements ; for tliey paid 
nothing then. The words therefore are complied with, and the 
objection can only stand upon the intention : but we think no such 
intent appears. The manors are of no value, no object of yearly 
income. The fishery only worth fifteen shillings a year. They 
are convenient to the lessee living on the land ; and of no use to 
the remainderman, to* whom the right of fishing and shooting is 
reserved. For my own part, concluded Lord Mansfield, 1 think 
the intent was to give leave to demise ail, reserving as much rent 
for the whole as bad been paid before ; and in fact 30/. more has 
been reserved. It has been said, (1) how^ever, that the Court in 
this case relied on the words at the end of the power, or propor- 
tionably for any part thereof,” although no notice is taken of this 
circumstance by the reporter: for these words, they thought, 
shewed the intention of the parties, that the quantum of rent, and 
not any particular part of tlie premises included in the settlement 
should guide the tenant for life in the execution of the power. 

In Pomery v. Partington (m) the powder in question was in a 

(0 Per Duller, J., iu Pomery v. Par- (m) 3 T. R. G65. 
iiagton, 3 T. R. 676. 
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to let mli or any part of the premises, so as the usual rents be 
reserved, and the leases made by virtue oFthe power were to be dis- 
punishable for waste. The question was, whether a lease of tithes 
which had never been let before was ^ood. The Court resolved 
that this case was not to be disting^uished from Bagot v. Oughton, 
which had been affirmed in the House of Lords, {n) The Court 
decided this case on the general principle that the words “ so as 
the usual rents be reserved/* sufficiently shewed the intention of 
the testator to confine the power to the premises usually demised; 
besides which, the danse respecting waste could not apply to tithes. 
In this case Lord Kenyon, in giving his opinion, said that the coun- 
sel who argued the caseofGoodtitler. Fiinucan, in stating Comber- 
ford’s case, had omitted the most important words; namely, that 
the intent of the parties was to govern. If that be the rule, be 
observed, and the judges in construing the particular words of 
different powers have appeared to make contradictory decisions at 
diflerent times, it is nw tha| they have denied the general rule, 
but because some of them erred in the application of the general 
rule to the particular case before them ; for in all the cases they 
profess to determine according to the intent of the parties. Having 
cited the passages contained in the preceding extract from the case 
of Goodtitle v. Funucan as to the improbability of an intention to 
allow a demise of the family mansion, and inferrmg an intention 
that the heirs should have the occup«i:iun of what was always 
occupied, and the rent of what was always left, his lordship said. 
Now the whole of this reasoning applies most pointedly to 
the case before us. These tithes have never been let, but have 
always been occupied by the possessor of the estate : 1 do not 
think that Bagot v. Oughton can be distinguished from this in 
principle.” In this he was followed by the other judges. Buller, 
J., in adverting to the case of Goodtitle r. Funucan, observed 
that it was a harsh attempt by a young nobleman to set aside the 
whole lease on account of the trivial value of the fishery, which 
none of the parties to tlie settlement ever understood to be ex- 
empted from the power of leasing. It is possible that the hard- 
ness of the case in respect of its incidental consequences might 
have a little diverted the judges from the true grounds of the cases 
settling the question of restriction, and which would have been 


(n) S Mod. S5e. 
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presented to them, if the valne of the fishery bad n€%%een so in* 
significant, as in that case. 

In the case of Doe d. Bartlett v. Rendle (o) a testator devised his 
lands to certain devisees to uses (improperly called trustees) and 
their heirs, in trust for the use of A. for life, with several remain- 
ders over in strict settlement ; and he gave a power to the devisees, 
and the survivor of them, and the heirs and assigns of such sur- 
vivor, from time to time during the minorities of the persons to 
take under the will, and afterwards to any tenant for life under 
the limitations aforesaid, to grant leases of all or any part of the 
premises for any term not exceeding three lives, in possession or 
reversion ; so as upon such lease there be reserved the ancient or 
accustomed yearly rent, heriot or heriots, or other things usually 
paid for the same premises. After referring to the several cases 
before stated, the Court said that in Bagot r. Oughton the nature 
of the property proved the intention ; and in the present case they 
thought the intention as plainly pr-d^ed % the character of some 
of the persons to whom the power was given. It was given in the 
first instance to the trustees; and it could never be intended that 
they who might have an interest for a day only, and who were not 
intended to have a beneficial interest, should be able to alter the 
nature of the property and prevent the tenant for life from occu- 
pying what the testator had always reserved for his own occupa- 
tion. The necessary purposes of the power were tiierefore held 
to be satisfied by sufiering the trustees and tenants for life to let 
what had been before leased. 

Upon the stat. 3S Hen. V III. c. 28. it has been determined (p) 
that the lettings to which it refers are by some person seised of an 
estate of inheritance. But the same doctrine, Mr. Sugden con- 
ceives, cannot be applied to powers in private conveyances, 
although a contrary opinion has been entertained. The stat. 
32 Hen. Yill. was intended to have a general and perpetual ope- 
ratioo ; it was therefore absolutely necessary to establish by whom 
the lettings liiust have been made, so as to authorize subseq^uent 
demises; and it would have ill accorded with the true spirit of the 
act %o have holden that demises by persons having partial interests 
only constituted the standard to which the act refers : but, in the* 
case of private powers, the parties creating them must be pre» 


(o) S M. and S. 99. 


(jt) See ante. 
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sumed to know by whom such leases have been usually granted; 
and if they <iiisapprove of the mode in which any part of the lands 
have been demised, it lies upon them to expressly declare their 
disapprobation, by excepting them out of the power. 

The usual letting intended in powers of this kind must be 
understood of leases properly so called ; terms for years therefore 
for raising money by mortgage, or for the purpose of family 
arrangements, are not such usual modes of demise as will autho* 
rize leases under such powers. But, leases made in trust for the 
lessor or his children being not unusual by ecclesiastical persons 
or tenants for life having power to make leases, such leases will 
enable under powers requiring the land to have been usually de- 
mised. In the case, therefore, of Right d. Basset v, Thomas {q) 
the Court held a covenant to stand seised to be in all respects a 
lease for this purpose. But in the case of Doe d.Wyndham v. Hal- 
combe, (r) where it appeared that the power was to lease for one, 
two, or three lives, or for any term of years determinable on one, 
two, or three lives, such^arti^af the estates as were then demised 
for that time ; the words <^for that time’’ were considered to mean 
for one, two, or three lives, or for any number of years determina- 
ble on one, two, or three lives. The power therefore wats held 
not to include lands which bad been demised in a family settle- 
ment, in the following manner, vi%. for the term of ninety-nine 
yeaurs, if A. (the son of the lessor) or any woman he should marry, 
and who should be his wife at the time of his decease; and any of 
bis body lawfully begotten, or to be begotten, which should be his 
eldest son living, or in ventre sa mere at his decease ; or if at that 
time he had no son born nor in venire sa mere^ then, if any, his 
eldest daughter should be then living, or in ventre sa mere ; or any 
or either of those three, namely, of the said A. and such his wife 
and son, if any, or daugliter, if no son, at the time of his decease, 
should so long live ; remainder to B. (another son of (he lessor) 
for the term of ninety-nine years (in the same manner;) yielding 
and paying during Ae said term the yearly rent of twenj^ shillings, 
with a proviso that the lessor might revoke the said't^m during 
his life ; the power of leasing being only held to extend to 
leaseti, such as are usual where all the lives are certain and oo- 
ezisting* 

With respect to the rent, the power may be given either to lease at 
(q) 1 Blackst 446 . (r) 7 T. R. 713. 
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the ancient and accustomed rent, or by some other equivalent ex- 
pression; which generally implies a power to lease upon fines: 
but this^ power is not now usually given, except in respect of 
premises that have long been subject to such leases ; and where 
the emolument of the lessor principally consists of fines upon re- 
newals. The power may ako be to lease upon rack rent, or, as it is 
generally expressed, in creating the power, ‘‘ the best and most 
improved rent that can or may be reasonably gotten for the pre- 
mbes and it is commonly added, as part of the condition, that 

no fine or foregift shall be received or taken in respect of any 
such lease.” 

In a recent case, (.v) the power contained in a will made in 
1759, to demise for twenty-one years, reserving the most rent 
that could be got for the same, and to demise other premises 
for sixty-one years, reserving the usual or other the best rent 
that could be had, &c. The testator died in 1764. At the time 
of bis death the premises were subject to a lease granted by 
a former owner, in 1741. for fortj^ne^^'ears at the rent of 6L 
for which lease a fine had been paid. In 1773 the premises 
were demised for sixty-one years at the rent of 10/., and 
a fine was taken; and a similar demise was made in 1811, 
upon the surrender of the former lease, the premises being 
then worth to be let for such a term 50/. a year, and the lease 
was adjudged to be good. Lord Ellenborough observed, that 
the interest of the remainderman had been improved; for the 
rent had been a better rent. It was something more than the 
usual, though less than the most ; bnt it might be either usual or 
most. Suppose these lands had become situate in a ruinous part 
of the town ; in such a case the tenant for life might not have been 
able to get the usual rent, and then he was to get the most. The 
other judges concurred ; and Dampier, J., in the course of the 
argument, said, that he had ahva}s considered usual’’ in these 
powers as contrasted with ^^musl'\ 

Although there is no express provision^ Ifi such powers that 
leases milm by virtue of them should not be dispunishable for 
waste. It is obvious that leases cannot be so made, unless it 
appears to be the intention of the parties creating the power that 
leases made in pursuance of the power should be so exempt. 

The plan of the power generally given to the tenant for life is 
(s) Doe d, Newnlian v. Creed, 4 M. and S. 371. 
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for the mutual advantage of both the present owner and the re- 
mainderman. The lease consequently to be made by virtue of 
such powers must be a bond fide contract between the4(pssor and 
lessee for the purpose of farming and improving the land. Where, 
therefore, a lease was made by virtue of such a power for three 
lives, for the purpose, as it was expresied in the indenture, of pre- 
serving the reversion from being barred by recovery, or any other 
act of the remainderman, this lease was held void because it 
appeared that the lessees had executed no counterpart, and bad 
never been in possession, nor paid any rent. The Court said in 
this case there was not even colour enough to make a question; for 
it did not appear that the lessees knew of the making of the 
lease. ( 5 ) It is however no fraud on the power, or on any of the 
statutes before mentioned, that the lease should be in trust for the 
lessor; because it is of no importance to the successor, who has 
the beneficial interest, so long as he receives the accustomed rent, 
or the rent stipulated for by the terms of the power. (0 

It was the opinion of^Ciord Mansfield, that the execution of 
powers should receive the same liberal construction at law as in 
equity ; (u) because the statute of uses had transferred that mode 
of real property from equity to law : this opinion, however, must 
be received with some qualification. A strict literal execution of 
a power must be the same in both courts : because where a power 
has been executed in an adequate manner, so as to be a perfect 
instrument at law, the equitable claims are identified with the 
legaL But courts of law have no jurisdiction to compel the parties 
to recede from their legal rights, if they are only bound in equity. 
Courts of equity, on the other hand, will support the execution of 
a power for a meritorious consideration, almost in any form; and, 
though not a good execution any where, a court of equity will 
enforce the substantial inleiition of the party executing it, by 
taking care to have it executed in a proper manner, {x) On this 
principle Lord lledesdalc decided, (^) that where a tenant 
ibr life entered info an agreement to lease in conformity to 
his power, it was binding on the remainderman. In ttfe case last 

(#) Doc (L Atkj^ns o. Horde, 1 Lef. 52. 66. Wykhatn v, Wykhti^m» 
Burr.* 60. IsVes. S95. 415. Foone v, Blount, 

(I) Wilson V. Sewell, 4 Burr. 1975. Cowp. 467. 

(i») Zouch o. WoolstoD»2Burr. 1 146. (y) Shannon v. Bradstreet, sl^prii. 

(jr) Shannon v, Bradstreet, l Sch. & 
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cited^Ca;) Lord Redesdale intimated an opinion, that the remainder- 
man was also afl^ted by lying by, while the lessee was expending 
money on the estate, and by neglecting to bring his ejectment till the 
assets of the tenant for life should have been administered. 

A tenant from year to year does not seem to come within 
the class of persons entitled to the aid of a court of equity, 
although in Campbell v. Leach, (a) Lord C. J. De Grey said, 
that such a tenant might be deemed a purchaser. The parties 
in whose favour a defective execution of a power is supplied 
in equity are wives, children, creditors, and purchasers, for 
valuable consideration, which last include lessees in common 
farming or other leases paying a fair consideration by way 
of rent or fine, or improving the premises. An opinion, says Mr. 
Sugden, has very generally prevailed in the profession, that, as 
Mr. Powell expresses it, the lessee under the power must 
stand or fall by that title only ; and if that will not bear him 
through as effectually made under a complete and perfect execu- 
tion of the power, the right of the remainderman to possess the 
estate free from the lease will take place of the right of the lessee 
as superior to it.” For in this case the lessee has no claim to any 
equitable interposition in his favour ; and this opinion seems, at 
first view, to derive support from Temple v. Baltinglass, (6) 
where a bill filed to supply a defective execution of a power to 
make leases, which had been held void at law, was dismissed with 
costs : but there appears to have been great laches on the part of 
the tenant, -and some ^bf the leases were not authorized to be 
leased by the power, (c) On the other band, in a case in 1698, 
the M. of thef R. took this distinction, that where a lease is made 
purely voluntary, and no provision for a child, there, if a lease be 
not good at law, it shall never be made good in equity. But if a 
lease be made to a tenant at rack rent without fine, which is vo- 
luntarj/^(d) yet if the tenant hath been at any considerable expense 
in building or improving, there the Court will supply the de- 
fective exe^utidm, and otherwise not.(e) Now, from this, it is clear 
that the M« of the R. was of opinion, that where the lessee was in 

(»)• ShsiiaoD V. Bndstreet, 1 Sch. & (c) Doe r. Sandham, 1 T. R. T05. 

Lef. 52. Sandhain v. Medwin, Exch. March 2, 

(a) Ambl. 740. 1789. MS. same point. 

(5) Vinch. 275. See also Doe d. (d) Sub modo only. See ante p. SS. 
Ellis o. Sandham, 1 T. R. 705. (e) Anon, 2Fr«tm. ^24. 
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the nature of a pui^faaser, he should be helped against a defective 
execution of a power. There appears to be no ground, continues 
Mr. Sugden, for aiding a defect in favour of a mere tenant at 
rack rent, although holding under a lease ; ipuch less can the re- 
lief be afforded to a tenant from year to year, holding under a 
parol, or even a written contract. The part performance of the 
agreement by taking possession, &c. is not material ; because, 
even if an actual lease had been granted, the defect in it 
could not have been supplied. The lessee paying the full value 
for the estate, and that only during his occupation of it, cannot, 
according to Mr. Sugden, be put on the footing of a purchaser 
who would sustain an actual loss, if equity were not to interpose 
his aid ; but where the lessee has expended money on the estate, 
be then, says Mr. Sugden, becomes a purchaser of the interest 
granted to him, and may well be entitled to the aid of equity. 
This doctrine, however, is not convincing ; and raises a distinction 
which is by no means either solid or consonant with the liberal 
construction which the law has imposed on the term purchaser” 
in other cases; especially with reference to voluntary conveyances 
under the statutes of Elizabeth. The term actual loss is also am- 
biguous ; since, in all cases of farming leases, the contract can 
never be considered to be made without consideration, although 
no fine is paid; and we must suppose a mutuality where there is 
no favour or bounty intended. 

An instrument executed by a smaller number of persons than 
required by the power is good in equity against those executing, (e) 
In Campbell v. Leach, (f) under a power to lease in possession, 
a new lease was granted to a person during the continuance of a 
former lease to him and another. The former lease was aban- 
doned : but not surrendered. It was admitted tbat'the new lease 
was bad at law, and it was doubtful whether the best rent was re« 
served. The bill was filed to supply the defect againdt the re- 
mainder-man, by the lessee, who had been at great ejcpense. In 
this case. Lord Bathurst, assisted by Lord C. B. Smyihe and 
Lord C. J. De Grey, reversed a decree at the Rolls against the 
lessee, and directed an issue to try whether the rent was the best 
that could be gotten. 

(«) Wilkie V. Holmes, cited 1 Sch. (/) Ambl. 740. Sugd. Pow. 4pp.. 
& Lef. 60. No. 14. Sd edit. 

K 
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In none of the cases in equity lias the intention of the peFson 
creating the power ever been defeated. If the power be given to 
be executed by deed, to him it is, immaterial whether it be exe- 
cuted by deed or will : if three witnesses be required, it is unim- 
portant whether it be executed in the presence of three or two, 
so that the interest created is authorized by the power. But 
equity cannot uphold an act which would defeat the intention of 
the person creating the power, (g*) 

It is said to have been several times determined in equity that 
if one, having a power to lease for ten years, makes a lease lor 
twenty, such a lease is good for ten years. But it may be 
doubted whether such a lease could be supported in equity in the 
present day, unless it be made in favour of persons who are pe- 
culiarly the objects of the protection of a court of equity, namely, 
creditors or purchasers for valuable consideration without no- 
tice. (Ji) On this principle, where a person having a power to 
make leases for twenty-one years in possession made a lease for 
twenty-one years to Ibegiii at a future day, it was supported in 
equity, because it was in trust for the payment of debts, (i) 

In the case of Goading v. Gooding, (k) a man made a voluntary 
settlement on his son for life, with remainder to bis son's first 
and other sons in tail, with a power to bis son to make a lease in 
possession fior ninety-nine years, determinable on three lives ; the 
son having made a lease to his father in trust for one of his 
younger children, not pursuant to the power, it was never- 
theless decreed good, and taken to be a lease made by the father 
after a voluntary settlement. But this seems to come within the 
principle laid down by Lord Nottingham, in Sayle v. Freeland. (0 
Where he declared that there was a great difference between a 
power which one reserved of disposing of bis own estate, which, 
therefore, deserved all the favour imagioablo in expounding it ; 
and a power created in favour of one who is not the owner of.the 
estate, which, inasmuch as it tended to charge the interest of a 
third person, ought to have the strictest construction. The case 
of Gooding v, Gooding is not precisely the case of one reserving 
a power to dispose of his own estate : but the father was privy to 

(g) Sug^d. Pow. 369 . 3d edit. 10. Edlin v. Batiely, SLev. 152. 

(X) Wilkie v. Holmes, 1 Dick. 165. (/c) 1 Eq.Ca. Abr. 342. 

Campbell v- beach, Amb. 740. (/) 2 Veutr. 35Q. 

(f) PoDfhrd r. Greeuvill, Cb. Ca. 


1 
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the m&king of th© leasCj snd had notice that it was not pursuant 
to the power which he himself had created, (m) The distinction, 
however, here mentioned^ is said by Mr. Stigden to be now ex- 
ploded. (n) 

Where both the tenant for life and the remainderman are vo- 
lunteers, and equally the object of the bounty of the person creat- 
ing the power, the execution of it must be taken strictly, because 
it cannot be the intention of the grantor to favour one party more 
than the other: but where the execution of the power goes in 
diminution of the interest of a third person who comes in for 
valuable consideration, it is still more deserving of a rigid con- 
struction. Nor does it appear that a court of equity will make any 
difference where the person claiming under the power is a pur- 
chaser for valuable consideration, if the other happen to be so 
too. (o) 

If tenant for life, without any authority, make a lease for years, 
and after his death the tenant pay rent to the remainderman for seve- 
ral years, the lease is nevertheless void j espdhially if the remainder- 
man be ignorant of his rights, (p) It is said, however, (q) to be 
the course of the Court of Chancery, that where a tenant for life, 
without authority, makes a lease for years, and the lessees appre- 
hending tliat the lessor has a power to make such a lease certain, 
lay out great sums in improvement, and he in reversion stands by 
anti lets them go on without giving notice that the lessor was only 
tenant for life, the Court of Chancery lias in such a case decreed 
the lessees the remainder of the term after the death of the tenant 
for life ; or, more properly, the Court has decreed a new lease for 
the remainder of the term : for by the death of tenant for life 
the old lease is absolutely void, and neither a court of law nor a 
court of equity can revive it. 

It is no ground for relief in equity that the party intended to 
exercise his power, but was prevented by sudden death, (r) But, 
in laying down this rule, a distinction should be made between 
mere powers, and powers in the nature of trusts. Ponders are 

(«n) Anon. 2 Frcem. 225. Fothergill Dougl. 53. 
t). FotHfergill, iHd. 257. (q) Anon. Biinb. 53. 

(ft) See Sqgd. Pow. 567. 3d edit (r) Pigolt ». Peiirice, Com. 250. 

(ft) Evelyn Evelyn, 2P. Wms. Holmes v. Cogliill, 7 Ves. 499. 12 

659. Yes. 206. Hixou V, Oliver, IS Yes. 

(/») Doe d. Simpson v. Butcher, JI4. 
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never imperative ; they leave the act to be done at the will of the 
donee: trusts are always imperative, and are obligatory upon the 
conscience of the party intrusted* Powers are in the nature of 
trusts when a man is invested with a trust to be effected by the 
execution of a power given to him, which is in that case impera- 
tive i;^nd if he refuse to execute it, or die without having exe- 
cuted%, equity will carry the trust into execution at the expense 
of the remainderman, and without any regard to the person in 
whose favour it is to be executed being a volunteer, and not a 
purchaser, creditor, or child, (s) The question whether a power 
is simply such, or a power in the nature of a trust, frequently 
arises on a power to appoint to children. There are no cases 
which illustrate directly this part of the subject : the case of 
Brown v. Higgs (0 may, however, be now mentioned, although 
it seems strictly to belong to a future part of the present treatise* 
A leasehold estate was bequeathed to A.; and, after directing him 
to pay certain sums, the testator empowered him to employ the 
residue of the rent ^^"^o such children of my nephew Samuel 
Brown, as the said A. shall think roost deserving, and will make 
the best use of it."' This was considered, in default of appoint- 
ment, as a trust for all the children. This decree was affirmed by 
Lord Alvanley, M. R. on a rehearing, (u) and also by Lord 
Eldon, on appeal ; (x) and has since been confirmed in the House 
of Lords, (j/) 

It holds generally true, that a power to create leases, or any 
other estate to take effect in possession, will control and over- 
reach all the estates in the settlement. Thus, where (s) lands 
were settled on A. for life, then to trustees for a term upon such 
trusts as A. should direct, and then to uses in strict settlement, 
with a power of leasing to A., and he executed his power of 
leasing after declaring the trust of the term for creditors : the 
lease was held to be prior to the trust for creditors, because the 
term was originally subject to the power, (a) The moment the 
power is executed, the estate created takes efiect as if it bad been 
in the original deed. Where several powers have been given by 

(a) See Sugd. Pow. 39S. Sd edit (y) See Sugd. Pow. 396. 3d edit. 
Brown V. Higgs, 4 Ves. 708. (z) Talbot v. Tipper, Skinn. 427. 

(I) Supra. (a) See Beale v. Beale, 1 P. Wms. 

(u) 5 Yes. 495. F44. Mosley v. Mosley, 5 Ves. jun. 

(^) 8 Vest 561. 24S. 
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the same deed, and two or more have been executed, and no pro- 
vision has been made in regard to their priorities, the intention of 
the settlement and the object of the powers must be the best 
guides to the construction. But it is usual in the settlement to 
provide for the priority of the several powers contained in it. {b) 


The following general observations may be here inserted. 
Where leases are absolutely void against the remainder-man 
or reversioner, the assignees of the reversion are entitled to 
the same bene&t as the assignors: but the right of election 
as to voidable leases cannot be transferred. Therefore the 
better opinion seems to be, that the wife, by Joining in a fine of 
the reversion before her time of election comes, destroys her 
power of avoiding a lease made of her estate during the cover- 
ture : and the fine cannot transfer a similar power to the conusee, 
because the w ife’s power was in action, and peculiar to her by 
reason of the coverture, (c) So if the issue in tail after the death 
of his ancestor aliens before entry, or receipt of rent, the alienee 
has no power of avoiding the lease, because it was only voidable 
by the entry of the issue, (rf) But where tenant in tail makes a 
lease to commence infuluro^ and his issue aliens by fine or feoff- 
ment before its commencement, it is said that the election to af- 
firm is transferred to the feoffee or conusee : and the reason 
given is, that such right of election gives neither a right of entry, 
nor a right of action ; which can only be understood of that kind 
of conclusion which has been already mentioned, (e) If a tenant 
in tail, with reversion to himself in fee, after having made a 
lease for life or years, levies a fine; the conusee cannot avoid the 
lease; because the lease was a charge both on the estate tail and 
the reversion ; and the effect of the fine is to let in the charges 
upon the reversion, (e) 

Where leases are voidable only, they may be sometimes void as 
to particular persons, and yet not lose their voidable or affirmable 

(6) Sanders on Uses, 158. 162. Sd (d) Dy. 51. b. 1 Roll. Rep. 403. 
c=dit. 3 Leon. 156. 2Bulstr.46.i:^4Mod. 5. 

(c) Cadee v. Oliver, 3 Leon. 153. Crocker v. Kebey» W*4on. QO. 

Cro. Eliz. 152. Adjourned according (e) Jnle, Qpej o. ThonasiDS, I 
to both reports. Harvey v. Thomas, Sid. 260. 

Cro. Eliz. 216. (/) Symonds e.^udmore, I. 
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nature. If a bishop, for instance, makes a lease for years at the 
common law, the king, during the time the temporalties are in 
his hands, may avoid the lease ; and yet the successor after the 
restoration of them may affirm and re-establish it.fy*) So where the 
Tvife of tenant in tail is endowed of the land demised, although she 
may avoid a lease made by her husband during coverture, the 
issue in tail by acceptance of rent and waiver of the possession may 
set it up again after her death. So if tenant in tail make a 
lease for years, and dies, leaving his wife privement ensienty but 
leaving no other issue, and the donor enters, and after the birth of 
a son the lessee re-enters, the issue at full age may affirm or avoid 
tlie lease, (g) But if the avoidance is once made by one who has 
the whole inheritance or fee simple in him, it is defeated to all in- 
tents and purposes, and never can be revived, (h) 

Acceptance of rent is one of the ways in which such voidable 
leases may be affirmed : but there are many other ways in which 
acquiescence may be shewn. If a lease be made for life with re- 
mainder for life to another, acceptance of rent from tenant for life 
will affirm the remainder over, (i) If the election is made to avoid, 
it must be done by entry where the lease is of corporeal heredita- 
ments, and by claim where it is of incorporeal, (j) 

Where (Ic) a bishop’s bailiff mentioned generally that there were 
rents in arrear, and was directed to collect them, and amongst the 
rest collected the rent on a voidable lease, and paid all the rents 
over to the bishop w'ithout any particular notice, it was held that 
the bishop W'as bound by the acceptance ; but acceptance by the 
bishop before restitution of the temporalties, is not binding; 
because till then be is not bishop. (0 A distinction under this 
head has been made between leases for lives of things lying in 
grant, and leases for years. It has been said that tha latter may be 
confirmed by acceptance of rent by the successor, but the former 
not : the reason given is that no distress can be made, and for- 
merly no debt lay upon a freehold lease during its continuance. (m) 

(jT) Co. Lilt. 4G. a. Earl of Bed- (i) Geoffrey v, Coitc, I Leon. 243, 

ford’s case, 7 Rep. 7.b. Lilt. s. 521. 

(g-) Godb. 325, U) Abr. Lease. H. 2, S. 

(h) Woolton V. Helc, 1 Mod. 291. (&) Wheeler v. Danby, cited Cro. 

Goodright d. Carter v. Slrahan, Cowp. Car, 95. 

203. 4 Vi 9 . Abr, 101. Bac. Abr. (0 Bp. of Oxford’s case, Palm. 174. 

lealfb. D. 3. (tn)Rickman v. Garth, Cro. Jac. 173. 
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So a leade mode by a eorperation aggregate, contrary to the re-* 
strictive statutes of Elizabeth, is not confirmed by acceptance of 
rent by the succeeding dean or other head. A confirmation by 
deed of the whole cfOrporation might probably be deemed 
good, (n) 

Although all leases by tenants for life or years fall off absolutely 
after the determination of the estate of the lessor, yet, durihg the 
existence of the estate of the lessor, they are capable of confirm- 
ation : but since during that time they are neither void nor void- 
able, something more than a bare assent of the remainderman or 
reversioner is necessary, because there can be no relation existing 
between him and tlie lessee. The confirmation therefore must be 
by deed : it must however be clear that the party confirming is 
fully acquainted with his rights ; that he knew the lease was im- 
peachable.: and that under no influence he freely and spon- 
taneously executed the deed, (o) 


It has been already observed that a common law lease of a copy- 
hold estate by the copyholder without licence is a cause of for- 
feiture in all cases except in that of an infant. The estate of a feme 
covert is entitled to similar protection ; and therefore, although 
a lease at the common law of her copyhold lands by her husband 
is a cause of forfeiture during the coverture, after that is deter- 
mined the wife or her heirs may enter and avoid the forfeiture 
because the husband could not forfeit more than he could grant, 
which was for his owm life, (p) But if the widow affirm the lease 
after her husband's death, this will occasion a forfeiture. 

If a copyholder makes a lease so as to incur a forfeiture, and the 
lord dies befl^e entry and seizure, the cause of forfeiture does not 
descend to the heir : (q) neither can the remainderman or rever- 
sioner take advantage of it, because the cause of forfeiture was 
before their time. So also if there are two coparceners of a 
manor, and after a lease without licence one dies, the survivor and 
the heir cannot enter ; nor can the survivor enter for her moiety ; 

(n) Magd. Coll, case, \\ Rep. 70. Head v. Chaloner, Cro. Elis. 149. 

{o) Roche r. Brian, 1 Ball and (v) Pafin. 416. I Mod. 800. ! 
Beatty S30. Bulstr. 190. 8 Sid. 8. 1 Salk. 186. 

(p) Savern r. fciiulh, Cro. Car. 7. 
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for .both coparceners make but one heir, and the forfeiture cannot 
be divided, (r) 

If the lord after such a lease makes a feoffment or, a lease for 
years of the freehold of the copyhold estate to another, the feofee 
or lessee cannot take advantage of the forfeiture ; for the feoff* 
ment or lease by the lord before entry is an as^^nt in the nature of 
a confirmation of the copyholder’s lease, (s) So acceptance of rent 
or any other act of acquiescence on the part of the lord, with 
notice of forfeiture, will be a confirmation, though subsequent to 
the lease. (() 

A licence, as has been before observed, is merely a dispensation 
of forfeiture ; and this dispensation, if good for one moment, is a 
dispensation for ever : a licence, therefore, may be always granted 
by the lord for the time being, although he^should be only tenant 
ati^will. (u) 

According to Lord Coke, (x) a steward of a manor cannot virtuie 
officii grant a licence, though in full court, and in the name of the 
lord ; there must be express words in his patent to enable him to 
do so, or a special authority from the lord, or a particular custom. 
This doctrine is also adopted by Gilbert in his Treatise of 
Tenures : (y) but, according to Mr. Watkins, granting the law to 
be with Lord Coke, any act of the lord, or even tacit acquiescence 
on bis part after the grant of such a licence by the steward, with 
notice, would amount to a confirmation, as if the lord signed the 
court book in which an entry of the licence had been made, or 
received the fees on the licence, or any similar circumstance. 
Besides, adds Mr. Watkins, the copyholder applying for such 
licence in full court is surely not obliged to crave oyer of the 
steward’s appointment, (s) 

The lord may grant a licence on a condition precedent, as it 
will not operate as a licence till the performance oflhe condition : 
but he cannot grant a licence on a condition subsequent, as he 
gives nothing, but only dispenses with the forfeiture. The con- 
dition would be annexed to another’s estate ; because the estate 
passes from the copyholder, and this the lord has no authority to 

(r) Anon. 1 Freera. 616. {x) Co. C<^yh. s. 44. tr. 100, 

(«) Penn v. Mcrival, Owen 63. Corn- (y) Gilb. I’en. 333. Kitch*85 contra . 

Wallis's case, 2 Ventr. 38. (z) Watkins' Copyh. Licence, note 

(0 1 Keb. 15. Per Twisden, J. ad locum, 

(u) Watkuis on Copyh. tit. Licence. 
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do. (a) So neither can the lord dispense with a condition annexed 
to another's estate: therefore if the lordf licenses a tenant in tail 
of a copyhold to demise for years, a lease by tenant in tail accprd- 
ingly will not bind the issue in tail ; for a licence is only a dis- 
pensation as to the lord, and passes no estate, (b) 

If the lord enter into an agreement to grant a licence, equity 
will compel him to perform it. (c) So a custom that, on the pay- 
ment of ten years’ rent, the lord should license for ninety-nine 
years, and in case he should refuse that the tenant might lease 
without licence, has been held a good custom, (d) 

As a licence is an express authority from the lord to do a par- 
ticular act, it must not only be executed in his lifetime, or during 
the continuance of his estate in the manor ; but the terms of the 
licence must be strictlypursued. If therefore the copyholder having 
a licence to lease from Michaelmas last demises from Christmiks 
neat ; this lease will not be authorized by the licence, (e) So if 
a copyholder in fee have a licence to demise for years, if he so long 
live, a demise for years absolutely is not good : but if he were 
tenant for life only, it would be otherwise, because the condition 
would be implied, as the lease could endure no longer than his 
life. (/) So if the copyholder has a licence to lease, which he exe- 
cutes accordingly ; a concurrent lease would be a cause of for- 
feiture, because the licence is satisfied by the first lease, (g) In 
all these cases forfeiture is the consequence of a deviation from 
the licence : but if tbe licence is for five years, be may lease for 
three or any less term than his licence specifies, (h) 

A licence expires with the lord’s estate who grants it : all acts 
therefore done in pursuance of it have no validity beyond that 
time ; and leases made under it consequently are void against the 
succeeding lord^(f ) But since the lease is a common law interest, 
it may endure even longer than the estate of the copyholder him- 
self ; for in tbe case of an escheat tbe lease is good against the 

(d) Foph. 106. (/) Haddon v. Arrowsmilh, Cro. 

(b) Kitch. 84. Elia. 461. Worledge v. Benbury, Cro. 

(c) Hungerford v. Austen, Nels. Ch. Jac. 436. 

Kep. 4*#. (g.) Moor. 184. pL 320. 

(d) Gro\c V. Bridge, cited 2 Kob. (b) Cro. Jac. 436. 

34^* (0 Petty v. Evans, 1 Roll. Abr. 511. 

(r) Jackson t\ Neale, Cro. Bliz. 395. Ifunifas v. Baker, 1 Keb. 95. 
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lord who {^ranted Ibe liceBoe, though void agaiost bim id tho re* 
miinderinan or reversion, (k) 


With respect to charity leases where trustees have usually the 
legal fee, no precise rule can be laid down as to the mode in which 
they should be made. Trustees of charity estates may make leases 
for any number of years : but if they are unreasonably long with- 
out any circumstances to shew that they were made in the fair 
management of the estate, and for the benefit of the charity, they 
will be set aside by the Court of Chancery as a breach of trust. 
It has been determined, therefore, that the trustees of a charity 
cannot make a mere husbandry lease for ninety-nine years upon 
terms and at a rent adapted to a lease for twenty-one years, and 
l^t improvable or capable of increase during the whole of that 
term. (/) So as to a building lease, a lease for nine hundred 
and ninety-nine years, upon terms adapted to a lease for nih'ety- 
nine years, has been considered a breach of trust. (???) Sir 
W. D. Evans observes on this doctrine, that in Lancashire it is 
not very usual to take land for building, except on a convey- 
ance in fee or an interest equivalent to the fee, and the rents 
are generally the same from the beginning to the end. With 
respect to building leases, he also makes a query, whether a 
contract is so clearly objectionable for not providing for aii 
increase of rent from time to time? It is certain that for a 
long time there has been a general increase in the rate of land, 
which arises from a gradual depreciation in the nominal rate of 
money; but that is an increase which has arisen in a great measure 
from adventitious circumstances, and very much influenced by 
political causes ; the nature and extent of which are much beyond 
the reach of previous calculation, tn other respects the increase 
of the value of property has depended very much on local circum- 
stances : but when no accidental circumstances intervene, a plro- 
perty, of which the material part consists in buildings, must be of 
much less intrinsic value at the end of a long lease# than at the 
commencement. 

(/f) Turner v. Hodges, Huit. 101. (m) The Attorney-general r. Green, 

Co. Coph. s. 34. tr. 72. 6 Ves. 452. The Attorney-general r. 

(0 The Attorney-general Owen, Griffith, 13 Ves. 565. 

10 Ves. 555. 
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A tease of a charity estate for eighty years has been supported 
as to the interest of a sub-tessee, where it appeared that be had 
given a fair consideration and without notice, except that the pre- 
mises were part of a charity estate; and as to the original lease an 
inquiry was directed whether it was reasonable, (n) It will fiidlow 
from this case, that where there are under-lessees notice that the 
estate is a charity estate, is not sufficient notice that the original 
lease is a breach of trust. The possession therefore of derivative 
lessees is seldom disturbed, because they are in general innocent 
purchasers ; and indeed there is not the same probability that their 
leases should have been obtained at an undervalue. 

That a lease of a charity estate may be set aside for under- 
value, if considerable, is a point on which the decisions leave no 
doubt, (o) But where (p) the lessee underlet the premises at a 
fine upon advantageous terms, this circumstance was not con« 
sidered conclusive evidence of the premises having been originally 
leased at an undervalue. The fine might be considered as partly 
ill consideration of the good will of a trade established by the 
lessee, and partly of repairs. An inquiry was therefore directed 
to ascertain whether the rent was fair and adequate, distinguishing 
how much of the premium resulted from the good will and 
repairs, and bow much from the value of the lease above the rent 
reserved to the charity. 

In the case of the Attorney-general v. Wilson, (q) the trustees 
took a beneficial interest, for the lands were given to the masters 
and ushers of a school for the maintenance of the school. The 
leases complained of were for twenty-one years at very low rents. 
The master of the rolls said the short duration of the leases was 
immaterial ; but that such leases were not to be enccHiraged on 
two accounts : the trustees not doing their duty, and the lessees 
getting the lands at low rents. It has, however, been stated as 
th# opinion of Lord Eldon, (r) that it does not necessarily follow, 
that because a tenant has got a lease of a charity estate at too low 


(n) Attorney-general v. Backhouse, 
n Ves. 283. 

(o) Duke’K Ch. Uses, 43. 67. The 
Attorney-general v. Lord Gower, 9 
Mod. 224. The Atlorney-geueral v. 
Cross, 3 Mcriv. 540. 


(ji) The Attorney general v. Mag- 
wood, 18 Ves. 315* 

(q) 18 Ves. 519. 

(r) Ex parte Skinner, 2 Meriv. Ch. 
Ca. 457. 
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a rent with respect to its actual value, he is th^efore to be turned 
out, ir it appears that he himself has acted ibirly and honestly. 
The only ground for so dealing with him would be some evidence 
or presumption of collusion, or corruption of motive. If for 
instance the tenant happens to be a relation of the trustee, that is 
a circumstance to create suspicion. It ought to be remembeiM 
too, that the case of a charity is one in which of all others the 
security of the rent is the first object to be regarded ; and therefore 
in such cases the inadequacy of the rent reserved is less a badge 
of fraud than it would be in almost any other instance. So, in 
order to set aside such a lease, it is not sufficient to say that the 
mode of letting is not the best that might be described, but it must 
be shewn to be so bad that no person meaning to discharge his 
trust fairly could have resorted to it. (s) 

In Attorney-general v. Cross, (t) speaking of the estimate of 
witnesses who valued the estate in 1816, as to its value in 1801 ; 
by which it was said that a fine of 1050/. should have been 850/. 
more, the master of the rolls said, that it did not appear that any 
of these witnesses ever had occasion to survey the farm with a 
view to a correct estimate of its value: but in the year 1816, 
upon loose recollections they enter on a computation of the value 
in 1801. He could not put that kind of evidence into competi- 
tion with a survey made at the time, for the very purpose of ascer- 
taining what the fine was that ought to be required on a new 
lease, by a person (surveyor of the lessor) having no interest to 
undervalue or diminish the fine. 

Where (») a decree, pronounced in 1670, against the trustees of 
a charity, the impropriate rectors and others interested in the 
application of the funds, to which suit the Attorney-general was 
not a party, had directed the trustees under the indemnity of the 
court to perform an agreement for granting a lease of tithes for 
980 years at a fixed pecuniary rent, and the conveyance bad been 
executed and rent constantly paid, and the lands enjoyed in con- 
formity to the decree, the court refused to set aside ^be lease on 
the information of the attorney-general at the relation of the pre- 

(«)The Attorney-general v. Cross, («)TheAUorney-grneraIv. Warren, 
3 Meriv. 540* S Swanst. 291. 

(0 Ubi iupra. 
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sent trustees, against the person claiming under the plaintiff in the 
former suit. The Sill, which was for an account of tithes, did not 
set out the decree of 1670 : but that was set forth by the answer. 
The bill was dismissed, but without costs. Length of time, though 
not a bar, was certainly an obstacle to setting aside a contract 
mgde near 150 years ago, and acted upon ever since : but in this 
case the main feature was, that the contract had been brought 
under the view of a court of justice before it had been executed; 
and there was no ground for supposing that on that occasion 
there was any omission fairly to disclose to the court the nature of 
tlie contract. As to the Attorney-general not being a party, he 
had no interest: bis office is to see that those who have the legal 
estate duly administer the property ; but he would be no party to 
the conveyance, the legal fee being in the trustees who were com- 
petent to convey. It would indeed have been more fit had he 
been a party to the suit : but if not, is the decree a nullity, and to 
be totally laid aside, the information not seeking to impeach it on 
that ground ? 

By a private act of the 1 Geo. I. stat. 3. c. SI. the vicar of 
Stockton on Tees, with the consent of the vestrymen, was enabled 
to demise certain lands for such terms of years, and under such 
rents, reversions, or payments, as to him and them should seem 
meet, provided that the yearly rent to be reserved should be the 
highest that could be obtained. The vicar and vestrymen leased 
for 999 years. It was held that the lease could not be set aside. 
Neither was the case analogous to charity leases, which were mere 
matters of trust: because mere length of time was not sufficient to 
set aside a lease made under a power of an unlimited kind, and 
without fraud, (u) It was, however, said by the court in another 
case, (v) that it had authority to control the master and ushers of 
a school in the exercise of a power to lease for 31 years or three 
Lives, if it should appear to be for the benefit of the charity not to 
act upon the power. 

If trustees in private conveyances have a power to make leases, 
and do not pursue their power in making them, such leases will 
not be permitted by a court of equity to take effect out of their 

(u) The Attorney -general t>. Moses, (lO Ex parte Berkhampstead School, 

2 Madd. Ch. Ca. 294. 2 Ves. & B. 138. 
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Ipgal eKt&te, as agaimt cesim que trusts. Therefore, where (w) 
trustees had a power to leaser in possessicm until cestui que trust 
stioifld attain twenty-one, and they made a lease in reversion, and 
another lease after the cestui que trust attained twenty-one, such 
leases were held to be bad altogether; and the receipt of rent by 
the cestui que trust for several years after he attained twenty-one 
was held not to operate as a new agreement, because the cestui 
que trust was ignorant of the defects in the lease : but as he had 
neglected to look into his rights, and the lessees might have 
expended money on the premises, no account was directed beyond 
the filing of the bill, and no costs were given. 

Lastly, as to the extent of the relief given on setting aside leases. 
In some cases where the charity has been for the benefit of an in- 
dividual bearing the character of vicar or schoolmaster, it seems to 
have been held that the account against the lessee should be taken 
from the commencement of the interest of the present incumbent : 
but there were other circumstances in these cases which will not 
allow them to be referred to as affording a general rule, (x) In 
some cases the account has been confined to the time of filing 
the information; or, if it appeared, to the time of demand before 
filing the information, (y) In one case, (is:) which came before 
the court upon an interlocutory application, a decree had been 
ftiken by default, charging the lessee with sixteen years’ rent, 
al&ough he alleged that he had not received it from the tenant 
io possession. The defendant on a petition for a rehearing was 
ordered to give security for the amount for which the decree 
bad been taken, which shews that it was at least doubtful whether 
be might not be chargeable to that extent. The actual decision 
of the question does not appear. On the other hand regard 
ought to be had to the improvement of the premises, or to the 
surrender of a former lease by which the estate of the charity 
may have been benefited, (a) But no allowance can be made in 

(w) Bowes V. The East London Water (s:) Attorney -general v. Brook, 18 
Works, S Madd. Cb. Ca. Yes. 236. 496. 

(jf) The Attorney-general v. Green, (e) Attorney -general v. Green, *«- 

Attorney -general v. Wilson, supra. pra. The same v. Backhouse. The 

(v) Attorney-general v. Owen, 10 same v. Griffith. 

Yes. 555. 
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respect of p^ymeote^ by whi<^ Uiecbirity has not boosk benofirteds 
for instance, fbt a payment for the pasehase of the lease from the 
lessee.. (a> 

The relief in most cases has been without costs : but in the 
Attorney-general v. Griffith the lord chancellor said that he 
should not thereafter be prevailed upon to refuse costs in any case 
upon an information filed since the cases of the Attorney •*genGral 
a Green, and Attorney-general v. Owen. 


II. We now come to the second main division of this chapter, 
which relates to the qualifications of lessees. 

Infants and married women may accept leases under the 
usual inconveniences attending all their purchases. In one case (b) 
the Court is said to have held it to be equivocal whether a lease 
made to an infant was for his benefit or not : but, since it might 
be for his benefit, the lease was held only voidable at his election 
at his full age. Where, however, a lease to an infant is without 
deed, he will, perhaps, be liable for use and occupation of pre- 
mises where he resides, according to the principle laid down by 
Lord Kenyon (c) that infants are liable for necessaries : which 
is a relative term according to their station in life. So if a lease 
is made to a baron and feme, she cannot disagree to it during 
the coverture : (d) but if she acquiesces after her husband’s death, 
she will be liable for all arrears of rent in her husband’s life, (e) 
It is said, however, that if in such a case there are any special 
covenants inserted in the lease, the wife surviving is not bound 
by them, although she continues tenant by force of the demise, (f) 
Where a married woman is entitled to property to her separate 
use, the cases seem not very well agreed bow far she may become 
liable in respect of it. In general, however, she may be con- 
sidered in equity a feme sole, in respect of the charging or ap- 
pointing such property. If she, therefore, live apart from her 
husband, she may contract for the enjoyment of a house and land 
in respect of such separate property, or any other mode of sepa- 


(a) Aitorney-geaeral v. Brooke, 
supra. 

(b) Ketse^'s case, Cro. Joe. sao. 
1 Roll. Abr. Infants, K. 3. Kirton v. 
Eliot, a Buistr. 69» 


(c) See Hands v. Slaoey, 8 T. E. 573. 

(d) Bro. Agreein. 6. 

(e) 1 Roll. Abr. 349. pi. 2. 

(/) 1 Bcownl. 31. 
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rate maintenance. (/) So nrhere ig) a married woman having 
sepante property agreed with the landlord to pay an additional 
rent for her husband's house, in consequence of having it better 
fitted up, and then died; the lords commissioners dismissed a 
bill in equity by the husband to have the money returned, and the 
agreement cancelled. 

The nature of an infant's dissent was much discussed in a late 
case. (A) The plaintiff, an iiirant,^ entered into partnership with 
an adult. The partners took a lease of certain premises from the 
, defendant for the purpose of their trade ; the premium for which 
was paid for, half by the infant in cash, and the other half by bills 
drawn by the delendant, and accepted by the infant in the joint 
names of himself and his partner. The infant, the day after be 
came of age, dissolved the partnership; and four months after 
such dissolution, the defendant sued the adult partner alone on 
one of the bills, — ^accepted a surrender of the lease from him, — 
abandoned his action, and destroyed the bills. The action was 
an action of assumpsit for the money (paid as premium as above 
mentioned,) paid by the plaintiff during his infancy to the defend- 
ant. At the trial Park, J. was of opinion, that this money, hav- 
ing been paid on a partnership account, could not be recovered by 
one of those partners, on whose account the payment was made : 
but, independently of that, expressed himself to be of opinion that, 
as the lease was only voidable, the infant ought to have avoided it 
within a reasonable time after he came of age. On these grounds 
the plaintiff was nonsuited. The case came on before the Court 
of Common Pleas to set aside this nonsuit ; which was accord- 
ingly done, the Court holding that the facts ought to have been 
left to the jury to determine whether the defendant had not dis- 
pensed with formah notice, and disaffirmance of the contract. 
Dallas, J. In this case some points are clear. 1 agree that in 
every instance of a contract voidable only by an infant coming of 
age, the infant is bound to give notice of the disaffirmance of such 
contract in reasonable time : and if the case before the Court were 
that simple case, "^1 should be disposed to hold, that as the infant 
had not given express nofice of disaffirmance within four months, 
he had not givep notice of disaffirmance in reasonable time. 

(/) See Stuart r. Iiord Kirkwall, 3 (gr) Masters v: Fuller, 4 Bro. Ch. 
Madd, Ch. Ca. 387. 'Greatleyv. Noble, Ca. 19. 

3 Bfadd. Ch. Ca. 79. (k) Holmes v. Blogg, 8Taon|. 35. 
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If a copyholder accept a common law lease of his estate, it is an 
extinguishment of his copyhold tenure : but if such a lease be 
made by the lord, the lord will be concluded from entering by his 
own demise, (f ) If a copyholder takes a lease pf the manor, there 
is no extinguishment, because the land still^remains grantable by 
copy. (k) 

If the tenant in possession accept a new lease, even from a 
guardian in socage, either to begin presently or at a future time^^ 
the first and not the second lease is void : for it operates as a sur- 
render of the first in law, because he thereby admits a power in 
the reversioner to contract for the possession; and this surrender 
is immediate and absolute, although the lease is to begin at a 
future time.*(0 Bbt if the king make a second lease to the same 
lessee, the second lease is void, and docs not operate as a sur- 
render of the first, (m) 

If a lessee accepts a new lease from the reversioner, of part 
of the lands only, this operates as a surrender only for that 
part, (n) But if be accepts a lease of rent, common, estovers, 
herbage, or the like of the same lands, or if he accept a lease of 
the same lands at will only, it will operate as a surrender of the 
first lease, because it is totally inconsistent with it. (o) In the 
first case, indeed, the difficulty is obviated by an apportionment 
of the rent, which is allowed in such cases, because land admits 
of such an arrangement : but in the other case the lessee is re- 
lieved from no part of the burthen of the former lease; and, 
therefore, makes a gratuitous render for what he was previously 
entitled to. But, if the lessee of a manor takes a lease of the 
bailiwick of the same manor, (p) Or a lessee of a park take a 


(t) Lane's case, 2 Hep. 10. b. Curtis 
and Cottle's case, 2 Leon. 72. Hoad 
r. I'ylcr, 12 Mod. 123. French’s case, 
4 Rep. 3 1 . Dunn v. Green, 3 P. Wins. 
10. Gilb. Ten. SOI. Walk. Copyh, 
Exting. Vol. 1. 357. 

(k) French’s case, ttupra. Co, Copyh. 
178. .Sav. 70. Lee v. Boothby, Cro. 
Car. 521 

(l) Thomson v. Trafford, Poph. 8. 
Bro. tit. Lease, 14. Dy. gs.b. Perk. s. 
617. 3 Leon. 244. 5 Hep. 1 1 . Hutchins 
r. Marlin, Cro Eliz. 605. 8 Roll. 


Abr. 495. Dy.^ 110. Sheph. T. 300. 
Fulmerton r. Steward, Plow. 102. 
Willis r. Whitewood, I Lepn. .322. See 
4 Leon. 161. pi. 267. 

(m) Lane 22. 

(fi) Fish tr. Campion, 2 Roll. Abr. 
498. 1 Dauv. Abr. 505. pi. 5. 609. 

pi, 1. 

(o) Cro. Jac. SI. 173. Cro. Eliz. 
873."^ Moor. 636. Ives r. Sams, Cro. 
Eliz. 521. 

(p) Gibson v. Searle, Cro. Jac. 84. 
Gage V, Peacock, Noy, 18. Godb. 15S. 
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lease of the office of park-keeper, there is no surrender, because 
these are distinct things which formed no par^ of the first con- 
tract. (q) 

It is now settled that to constitute a good surrender in law, the 
second lease ought to be a good demise to pass an interest such as 
was intended by the parties ; (r) but if the lease is merely voidable, 
or affected with a condition, it will still 'operate as an absolute 
surrender. (^) In the case, indeed, of Davison v. Stanley ; (t) 
the Court decided in favour of the tenant ; but it seegM to have 
done so on the ground of fraud; for the lessor having, while seised 
in fee, made a lease for ninety-nine years, afterwards settled his 
estate, and took back an estate for life only, w ith a power of leas- 
ing; he then granted a second lease for ninetv-nine years to the 
same tenant, which was not according to his power without giving 
notice to the tenant that his authority was limited : the Court, 
therefore, held it no surrender. If the second lease is to com- 
mence on a contingent event, it will not operate as a surrender 
till the contingency arrives, (u) 

There is no authority in the law that a demise to the same per- 
somto whom the lessor has devised the fee, and which is to com- 
mence in the lifetime of the devisor, is a revocation of the de- 
vise. (d) In such a case the term would be merged^ in the in- 
heritance when the devise took effect : but if the testator after 
making his will make a lease to commence at his death to the de- 
visee, this w ill be a revocation in toto of his will.(.r) In the 
casc^.cited the testator delivered the deed as an escrow, not to be 
delivered till his death to the lessee ; so that it was argued that the 
lessee might have his election, whether he would take by the deed 
or the will. But the answer to this argument is conclusive: the 
two estates could, nut vest at the same time ; for the second de- 
livery of the deed had relation to its delivery as an escrow, and 
prevented the effect of the will, which could not operate in the 
testator's lifetime. 

(q) Chamberlain's case, 2 Kcill. Abr. 6 East. 86. Brown v. Kingston, 1 And. 

406. Zouch V. Moor, Godb. 413. 33. Lane 22. 

(r) Lloyd V. Gregory, W. Jon. 405 . (*) Whitby v. Gough, Dy. 140. b. 

Sir T. SewelPs case;, 4 Burr. 1980. Anon. 4 Leon. 161. 

Baker t>. Willoughby, Hull. 101. (t) 4 Burr. 2210. 

Walt V. Maidwell, Hull. 104. Mcl- (u) 4 Leon. SO. 

lows V. May, Cro. Eiiz. 873. 1 Keb. («;) Cro. Jac. 49. Villiersv. Villiers, 

285. cquira. But see Roe d. Lord 2 Atk. 72. 

Berkley v. The Archbishop of York, (jt) Coke v. Bullock, Cro* Jac. 49. 
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Persons outlawed, or attainted of felony, may purchase by way 
of demise : but then it will be for tha benefit of the king on office 
found, (j/) In civil cases it does not appear that a person out- 
lawed is incapable of purchasing a chattel interest for his own 
benefit during the outlawry, (s) A freehold interest be certainly 
may, for such interests are not forfeited by the. outlawry. 

If a person is outlawed in a civil action, the plaintiff, on peti- 
tion to the lords of the treasury, may obtain a lease of the lease- 
hold lands, &c. forfeited, under the exchequer seal: but if the 
lands be extended, he cannot levy more than the extended value; 
and he will be liable to account for the profits with a creditor 
who has an interest in the same lands by elegit. (a) In the case 
of freehold lands, he can only obtain a grant of the king’s right to 
levy the profits, since nothing more is forfeited, (b) 

Before the late reign Roman Catholics were affected with se- 
vere penalties with respect to landed property, unless they com- 
plied with the provisions of the octs(c) then in force; which in 
effect amounted to an absolute disability to purchase, because the 
provisions of those acts were incompatible with a conscientious 
adherence to their religious principles. More tolerant condi- 
tions have been recently imposed, to which that body in general 
do not object ; and, consequently, it can rarely now happen that 
one professing that religion cahnot purchase, (r/) 

Aliens cannot take a lease of lands for the purpose of agriculture 
without a licence from the crown, who would be entitled tq the 
forfeiture on office found: (e) but an alien merchant, whose nation 
is at peace with this country, may take the lease of a house for the 
purposes of trade or commerce. (/) By the stat. S3 Hen. VIII. 
c. lb. leases of dwelling houses or shops to aliens artificers are 
void : and the lessor and lessee shall forfeit five pounds, to be 
divided between the king and the prosecutor ; but since this statute 
is of equivocal policy, it has always been construed strictly, in 


(jf) Co. Liu. 3.a.b. 

(») Knowles V, Powell, Owen. U6. 
See Gilb. C. P. 14. 

(a) Master v. Whitcfield, Hard. 106. 

(b) 9 Hen. VI. 20. 2 Roll. Abr. 808. 
Gilb. C.P. 15. 

(e) The sUtntes of recusancy, espe- 
cially staL 35£Iiz. c» 2. and stat II 


& 12 W. 111. c. 4. 

(lit) Stat. 18 Geo. HI. c. 60. and stat 
31 Geo. 111. c. 32. See Butler's note 
to Co. Litt. 391. a. See Gabbett'a 
Dig. Vol. I. 504, 505. 

(e) Co. Litt. 2. b.. 

(/) Jevens v. Harridge, 1 Saund. 6. 
Rex V. Eastbourne, 4 East 103. 
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favour of aliens, (g) An alien exercising: (he trade of a vintner is 
not an alien artificer within (he statute. (A) An alien artificer, 
however, if he occupy under an agreement, is liable to an action 
for use and occupation; (t) and is capable of gaining a settlement, 
if the tenement be of the requisite annual value, (k) 

No lease either for life or years is good which is within the 
statutes of mortmain. When the stat. Magna Charta in 9 Hen. 

had declared all attempts by religious houseailto obtain 
possession of lands or other corporeal hereditaments, under their 
usual pretences of forfeiture, surrender, or otherwise, void, one of 
the methods u^ed by them to evade that statute was by accepting 
long leases for years. The stat. 7 £dw. I. s. 2. commonly called 
the Statute de Religiosis, was then framed for the purpose of pre^ 
venting this and every other evasion of the restraints upon alie- 
nations in mortmain. It was accordingly providedby that statute, 
that no person, religious or other, should buy or sell, or receive 
under pretence of a gift or lease, or any other title whatsoever ; 
nor should by any other craft or engine appropriate to himself 
any lands or tenements in mortmain, upon pain that the imme- 
diate lord of the fee, or in his default for one year the lord para- 
mount, or in default of all of them, the king, might enter thereon 
as a forfeiture. The statute of Magna Charta only extended to 
religious houses: but bishops and all sole corporations are 
included in the prohibition of the statute de religiosis. The 
aggregate religious corporations having in vain endeavoured 
to evade the statutes of mortmain by the invention of fictitious 
recoveries, bad recourse to uses: but these were made sub- 
ject to the mortmain acts, by the stat. 15 Richard II. c. 5. and 
were made subject to forfeiture like the lands themselves. Civil 
or lay corporations were also declared within the mischief, 
and freequently within the remedy, of those laws, (m) But, 
during all this time, it was in the power of the crown by 
^granting a licence to alien in mortmain, to dispense with the for- 
feiture as far as its own rights were concerned, and to enable any 
spiritual or other corporation to bold lands even in perpetuity. 

(g) PilkingtoQ V. Peach, 2 Show. (/) 9 Hen. 111. st. 1. c. 36. 

,185. Anon. 8 Salk. 29. (m) See st. Westminster the second, 

(k) Bridghamn.Frontee, S Mod. 04. is Edw. I. c. 32. stat. quia empiorei, 
(0 l«<Saund. 8. n. 1. 18 Edw. I. stat. 1, stat. 27 Edw. I. 

(A) R. V. Eastbourne, 4 East, 107. slat. 2. and stat. 34 Edw. 1. stat. 3. 
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This prerogative was declared and confirmed hy tlie stat. 18 
Edw, III. St. 3. c. 3. But as doubts were conceived how far such 
licence was valid ; (n) and as by the gradual operation of the 
statute quia emptores^ the rights were reduced into a very small 
compass ; it was provided by the stat. 7 and 8 Wm. III. c. 37. (o) 
that the crown for the future at its own discretion might grant 
licences to alien or take in mortmain of whomsoever the lands 
were holden. 

The ^tutes of mortmain were suspended for twenty years by 
stat. 1 and 2 P. and M. c. 8 .; and afterwards, for the purpose of 
augmenting poor livings, it was enacted by the stat. 17 Ch. II. 
c. 3. that impropriators might annex the great tithes to vicarages, 
and that all benefices under 100 /. per annum might be augmented 
• by the purchase of lands without licence of mortmain in either 
case ; and a similar provision has since been made in favour of 
the goveriior/of Queen Anne’s bounty, (p) 

During the times of Popery, lands were also frequently given 
to superstitious uses, though not to corporate bodies ; and were 
liable in the hands of heirs and devisees to the charges of obits, 
chaunteries, &c. The stat. 23 Hen. VIII. c. JO., after declaring 
that assurances to the use of churches, chapels, &c. in fee or for 
years, were found to be as prejudicial as alienations in mortmain, 
enacts that all future grants for the purposes aforesaid, for any 
longer term than twenty years from the making of any such use, 
intent, or purpose, saving to cities and corporate towns their 
ancient customs to devise into mortmain. It hks been held, that 
this statute relates strictly to superstitious uses ; therefore, a ipan 
may give lands for the maintenance of a school or hospital, or any 
other charitable use. But as it was apprehended that persons on 
their deathbeds might make large and improvident dispositions 
even for these good purposes, it was enacted by the sta|. 9 Geo. If. 
c. 36., ( 9 ) which is usually called the mortmain act, that no lands or 
tenements, or other heredilainents, corporeal or incorporeal, or 
any money or personal estate to be laid out in the purchase of 
lands, tenements, or hereditaments, shall be given, granted, 

(fi) Hawkins, Pi. Cr. S91. Co. Lilt. stat. 10 and 1 1 Ch. 1. c. 2. 2 Geo. I. 
99. a. Stat. 1 W. and M. stat. 2. c. 2. c. 14. 10 Qeo. I. c. 6 29 Geo. U. c. 18. 

(0) Irish Statute, S2 Geo. III. c. SI. 93 and 24 Geo. HI. c. 49. and 32 Geo. 

(p) St. 2 andS Ann. c. 11. See also HI. c. 12. 
the stat. 29 Ch. IL c. 8. and the Irish (7) No slat, to this eiiect in frehind* 
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aliened, released, transferred, assigned, or appointed, or any ways 
conveyed or settled to or upon any person or persons, bodies 
politic or corporate, or otherwise for.f&ny estate or interest what- 
soever, or any ways charged or encumbered by any person or 
persons whatsoever in trust, or for the benefit of any charitable 
use whatsoever: unless such gift, &c. of any such lands, &c. sum 
or sums of money, or personal estate (other than stocks in the 
public funds be made by deed, indented, sealed and delivered in 
the presence of two or more credible witnesses, twelve calendar 
months at least before Hhe death of such donor or grantor, (in- 
cluding the days of the execution and death) and be inrolled in 
the court of chancery w ithin six calendar months next after the 
execution thereof; and unless such stocks be transferred in the 
public books usually kept for the transfer of such stocks six* 
calendar months at least before the death of such grantor or 
donor, (including the days of transfer and death) and unless the 
same be ^ade to take effect in possession for the charitable use 
intended, immediately from the making thereof; and be without 
any power of revocation, reservation, trust, condition, limitation, 
clause or agreement whatsoever, for the benefit of the donor or 
grantor, or of any person or persons claiming under him. The 
second section provides, that the act shall not extend to any 
purchase for a full and valuable consideration actually paid at 
the time of the conveyance or transfer without fraud or collusion ; 
and by the third section all gifts, &c. made contrary to the act are 
declared to be void to all intents and purposes^.... The two uni- 
versities, their colleges, and the colleges of Etdtjy Westminster, 
and Winchester, are exempted from the restraint of this act. 
The proviso limiting the number of advowsons these colleges may 
hold has also been repealed by the stat. 45 Geo. III. c, 101.; and 
therefore these bodies may hold any number of advowsons. So by the 
stat. 43 Geo. III. c. 107. the operation of the mortmain act upon 
the stat. S and 3 Ann. c. 11. (in favour of queen Anile’s bounty) is 
removed. The stat. 43 Geo. 111. c. 108. may also be added as an 
exception ; whereby all persons except feme-coverts, infants, and 
insane persons, are permitted to grant by deed inrolled, or by 
will, suchdeed or will to be executed within three calendar months 
before the death of such grantor or testator, (including the days of 
execution and death) lands not exceeding five acres, or goods and 
chattel^, not exceeding 500/.; for building, repairing, or otherwise 
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providing of churches, chapels, and of houses for the residence of 
ministers; and the providing ofchurchyards and glebes. But it is 
likewise provided, that only lone such gift shall be made by one per- 
son, and where it exceeds five acres or 5001. the chancellor may 
reduce it. So also, if the glebe consist of upwards of fifty acres, 
it cannot be augmented with more than one acre; and if more be 
given, the chancellor may reduce the quantity. 

Upon these statutes of mortmain it may be observed, that as far 
as leases are concerned, they only operate^upon such leases as are 
evasive of the restraints on mortmain. Therefore bodies corporate 
and spiritual persons, unless restrained by other acts, may take 
farming leases, or leases of houses for the purpose of occupation, 
without a licence to take in mortmain. Secondly, the statute de 
religiosisj and the other acts relating to alienations in mortmain, 
are still in force, notwithstanding the statute 9 Geo. II. c. 36.: 
for it expressly excepts bona fide purchases for an adequate 
valuable consideration, and even where bodies corporate take by 
force of the stat. 9 Geo. II. c. 36. they must notwithstanding have 
a licence to purchase in mortmain. Thirdly, leases within the 
statute de religiosh^ and the other mortmain acts, if not void by 
the statb 9 Geo. II. c. 36. are only voidable by the entry of the 
king, or any of the intermediate lords of the fee. Lastly, the 
stat. 9 Geo. 11. c. 36., may be considered a^ operating upon our 
present subject in two ways, either immediately or mediately. 
Immediately, by ^ making void ail leases for. lives or terms for 
years, which a#i| directly granted either by deed or will, contrary 
to the provision/? of this statute. And mediately, by makin^^ void 
the devise or grant of personal estate, or land to be converted 
into money, with directions for it to be laid out in the obtaining 
such demises or grants for lives or years. With reference to 
this last point, however, it may be observed, that if a large per- 
sonal estate is given to trustees, and they do not come into equity 
for directions, there is nothing in the statute to restrain them from 
buying lands, (r) 

A freeman of London by the custom of the city of London 
may devise lands within the city, but not elsewhere, in mortmain ; 
although there seems to be no saving of such customs, except in 
the stat. 23 Hen. VIII. dl 10. of superstitious uses, (s) 

(r) Vaughan t). Farrer, % Vcz. 188. (^OMiddklon v. Cat^r, 4 Bife. Ch. Ca. 40S, 
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A distinction has been sometimes made between deeds avoided 
b; the common law, and by particular statutes.' It is a saying of 
Lord Hobart’s, (0 which has often be^ quoted, that the statute 
(law) is like a tyrant : where he comes, he makes ^11 void ; but ibe 
common law is like a nursing father; makes void only that part 
where the fault is, and preserves the rest.” But this dictum has 
reference oply to certain statutes which positively and inflexibly 
enact that the whole transaction shall be void. Such are the 
statutes of usury and some others. But there are many statutes, 
amongst which are those relating to simony, by which nothing 
more than the corrupt part of the contract is avoided ; and the 
rest, if it can be separated from the unsound part, is left to its 
operation at common law. So in the statute (u) we have been 
considering there is nothing which makes the entire deed void. 
The words are : all gifts, &;c. shall be absolutely and to all 
'intents void that is, so far as they relate to charitable uses : 
but the sta%te makes nothing more void ; and therefore the deed, 
so far as it passes other lands not to a charitable use, may be 
good, (u) A devise therefore of real and personal estate to erect a 
school to educate the children of the testator’s relations and other 
persons, generally is void as a permanent charity, but good as to 
the particular persons specified : (v) but if the personal bounty 
cannot be separated from the general object, it will be void by 
this statute, (x) 

Where the provisions of the statute have been complied with, 
a grunt, on pondition that the grantee would ri^ir a vau}t and 
tomb ^aftding on part of the premises, and permit the same to be 
used as a family vault by the grantor and any of her family, has 
been held not within the words of the statute, which prohibit the 
granting to charitable uses, unless the deed be without condition 
or reservation for the benefit of the grantor, or, any claiming 
under him. It was a charitable usej’n part, and in^part not so. 
As" far as the grantor was concerned, it was not a charitable use : 
but inasmuch as it was also for his family, it might be so con- 
sidered.' The specific object of the statute was to prevent a 


(/) Norton V, Sims, Hob. 13. Collins 
r. Blanlern, 2 Wils. 351. Malevcrer v. 
llcdFhaw, 1 Mod. 35. 

(u) Doc*’'d. TUpmpsjQpi v. Pitcher, 6 
Taunt. 35V. and Oiec|Mrood r. The 


Bishop of London, 5 Taunt. 727. 

Blandford v. Thackwcll, 4 Bro. 
Ch. Ca. 394. Doe d. Phillips o. Ald- 
ridge, 4 T. R. 265. 

(t) Grieves r. Case, 1 Ves. J. 54S. 
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r6S6rv&tion iind6r colour of a charitablo use of soino substantial 
benefit to the grantor himself; the whole object of this use was 
the keeping up ,. a tomb for himself and family, (y) But as in a 
late case, (s) it^appeared that the owner of land having, at his own 
expense^ built a chapel, Which was used for public worship, and 
the congregation having subscribed a sum of money for the pur« 
pose of improving and enlarging the same, he, in consideration 
that the money so subscribed should be expended for that pur« 
pose, demised the premises by lease for twenty-three years, re- 
serving a pepper-corn rent during his life, and 10/. a year after 
his death ; and a declaration of trust was afterwards executed by 
some of the lessees, declaring that they would hold the premises 
in trust for the congregation assembling at the chapel ; and that, 
in case public worship there should be discontinued, they would 
assign the premises for civil purposes : this was held a charitable 
use within the meaning of the statute ; and the provisions of the 
act not having been complied with, it was held to be void: for 
neither the sum agreed to be expended on the premises, nor the 
rent reserved at the death of the lessor, could be considered a full 
consideration for the lease, so as to bring it within the second 
section of the statute. The lease in this case was executed in the 
common form to twelve persons of an unconditional demise, with 
the usual covenants and provisoes. The Court, however, held 
that the declaration of trust above mentioned, although executed 
only by some out of the several trustees, was evidence against all 
for th^ purpose ifor which the lease was granted ; it being a general 
rule with respect to deeds, that where a statute mwes them void 
as for charitable or superstitious uses, or where they are void by 
the cdhimon law as contra bonos mores^ the proof ,pf their inva- 
lidity may be collected not only from the instrument itself, 
but from circumstances which, though they do not appear on 
the face of the deed, may be taken into consideration. Mr. 
Justice *'Abbot seemed to doubt whether the use in question 
was a superstitious use within the stat. 23 Hen. VIIL c. 10., or a 
charitable use within the stat. 9 Geo. II. c. 36. It was however 
clearly one or the other; and if the lease fell within the provisions 
of either of these statutes, it was void. 

(y) Doc d. Thomson r. Pilcher, 3 (2:) Doe d. Welland i*. Hawlhoriij 

M, and S. 407. * B. and A. 90; 
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Tto irtat S7 Gea. III. c. 99., after repealing many of the 
pMtious acts respecting grants to spiritual persons, has enacted 
that it diall not be lawful for any spiritual person, holding any 
dignity, prebend, canotiry, benefice, stipendiary curacy or lecture* 
drip, to take to &rm for occupation by himself by lease, grant, or 
otherwise for term of life or term of years, or at will, any lands 
exceeding ia amount in the whole eighty acres, for the pur- 
pose of occupying or using the same, without the consent of 
the bishop of the diocese, in which such dignity, &c. shall 
be locally situate, specially given for that purpose ; and every 
•uch permission shall specify the number of years, not exceeding 
■even, for which such permission is given ; and every such spiri- 
tual person as aforesaid who shall, without such permission, take 
to fiairm any greater quantity of land than eighty acres, shall forfeit 
for every acre of land above the quantity of eighty acres so taken 
to form the sum of forty shillings, for each and every year during 
which he shall so form or occupy such land contrary to the pro- 
visions of this statute, to be recovered by and to the use of the 
informer* By the 7^d section of the same statute the term bene- 
fice is explained to mean benefices with cure of souls, and no 
others ; and to comprehend for the purposes of the act all dona- 
tives, perpetual curacies, and parochial chapelrics. And by sect. 
85* it is expressly provided, that the act shall not extend to Ire- 
land, nor does it appear that any similar enactment ever has pre- 
vailed in that country. It should, perhaps, be remarked on the 
effect of this statute, that leases made contrary to its provisions 
are not void^ut voidable only on information brought ; for the 
statute gives a penalty in proportion to the time of occupation 
contrary to the statute. 

By the stat* 40 Geo. III. c. 88. s. 3. leasehold lands purchased 
by the king out of the privy purse, or which come to the king 
in his private capacity, are to be vested in trustees, who are to be 
deemed tbe tenants. 

By die stat. 9 Geo. I. c. 7. s. 4. churchwardens and over- 
seers of the poor as such may purchase houses for tbe poor, or 
contract for their lodging, although they have not legally a cor- 
porate capacity. 

In the case (a) of a corporation aggregate, consisting of two bail- 


(a) Salter v. Grosvenor, 8 Mod. 303. 
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and l^rgesaeB, one of the baiUffs and bm^geasei made a leave to 
the other bafliff in his natural capacity : the leaae was held void, 
because the bailiffs are an inte^l part of the corporation, and 
make one officer; therefore, if one is severed from the other in a 
corporate act, the act is void. So, in a corporation of dean and 
diapter, the dean cannot take a lease from the chapter, because no 
lease can be made by the corporate body without the dean, who 
cannot be grantor and grantee too. So a corporation sole cannot 
make a lease to himself: but this must be understood of leases at 
law only ; for there is no objection in any of the above cases to 
lease being made in trust for the grantor. Neither is there any 
objection to one joint tenant leasing his share to his companion, 
because he can lease it to a stranger without his concurrence, and 
it is in a manner a severance of the jointure. The objection 
arising from community of possession is of much less weight in the 
case of parceners and tenants in common ; for the law supposes 
them to hold in severalty. 

An assignee of a bankrupt is incapable of becoming a lessee of 
the bankrupt’s estate: if therefore, instead of selling the estate, he 
takes a demise of it, he will be accountable for any profit ; and he 
must sustain the loss, if any; for the Court of Chancery will not 
relieve him from the consequence qf an act so derogatory to the 
trust reposed in him. (b) So, although generally speaking the 
law takes no further notice of the relation between lessor and 
lessee than in the manner before stated, courts of equity view 
with jealousy such contracts if they take place between per- 
sons whose daties towards each other are more peculiarly the 
subject of equitable jurisdiction : such are principal and ageut, 
debtor and creditor, mortgagor and mortgagee. 

It is incumbent on a person in the situation of an agent to shew 
that the transaction is perfectly fair and reasonable, and that a 
just consideration has been given for the lease. Where, (c) thmre- 
fere. A., being standing counsel and manager fer B., obtained long 
leases from him, they were confirmed, because it was proved that 
the purchase money was nearly equal in value; and that A. had 
been serviceable to B. in his profession. On the contrary, if the 


Bx paHe Hughes, 6 Ves. sn. 4 Bro. F.t3. 154. by Toml. 
(c) Lord Kingslsnd v. Bameitall, 
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ag^nt obtain such leases at an undervalue from his principal^ who 
reposes confidence in him, bj availing himself of the inexperience, 
negligence, and extravagance of the principal, they will be set 
aside in equity, or be held securities only for the money ad** 
vanced.(d) 

The cases of Lady Ormond c. Hutchinson, (e) and Harris v. 
Tremenhere, (/) establish the general doctrine, that an agree- 
ment between an agent and his employer to obtain reversionary 
leases at an undervalue cannot be supported. Yet in the case of 
Medlicott c. O^Donnell (g)the Court would not set aside the rever- 
sionary lease so obtained, although at an undervalue : but in that 
case a variety of circumstances influenced the Court. Although the 
relation of debtor and creditor had existed between the parties as 
well as agent and principal ; yet there had been an acquiescence 
on the part of the principal for twenty-seven years. The fiduciary 
character had also ceased ; and the transactions had been recog- 
nized by the principal as fair upon oath. 

A contract between a mortgagor and mortgagee for a lease to 
be granted in consideration of forbearance is clearly usurious, (A) 
if the mortgagee already receives legal interest for his money. 
And in one case (/) Lord Redesdale stated it as his opinion, that 
the policy of the law upon which the statutes of usury are founded 
forbad all such transactions between persons standing in relation 
of mortgagor and mortgagee, although the lease might be made at 
a fair value. 

A lease granted to a creditor on a further loan at a stipulated 
rent to be retained in discharge of the debt is a security in the 
nature of a mortgage : but if the rent be at a fair value, it cannot 
be set aside. But where a second lease was granted on a further 
loan at the old rent, this being deemed clearly a fraud was set 
aside, and the creditor decreed to account for the full value from 
the date of it. {j) Length of time, however, in these cases is a 
bar to relief: and therefore, after an acquiescence for nineteen 

{d) Watt V. Grove, % Scho. and Lefr. (A) Gubbins v. Creed, Scho. and 

493. Cary v. Cary, 2 Scho. and Lefr. Lefr. 218. 

173. Dawson o, Massey, 1 Ball, and (%) Webb v, Rorke, 2 Scho. and 

Beatty. 219. Lefr. 661. 

(e) 13 Ves. 47. 16 Vca. 94. (j) Morony v. O^Dea, 1 Ball, and 

(/)15Ves. 34. Bcalt. 109. 

ig) 1 Ball' and BSatty. 156. 
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years, the debtor was held to be precluded from shewing that the 
rent was at an undervalue, (k) 

A beneficial lease under the influence of loans bf money made, 
or expected to be made, are fraudulent evasions of the statutes of 
usury : (1) but it is not every pecuniary consideration of a col- 
lateral nature which is a fraudulent inducement to make a lease* 
Thus, where (m) a lease was made at a stipulated rent, and the 
landlord at the same time obtained from the tenant a sum of 
money equal to two years* rent, which was secured to the tenant 
by another lease of the same date for two years at a nominal 
rent, the interest to be paid under the first gale (n) or rent pay- 
able under the other lease ; this was held not to be a lease in 
consideration of a loan, as the relation of debtor and creditor did 
not exist, and the tenant could not by action recover the rent. 
It was only an advance of rent by way of foregift or fine. The 
effect, however, would have been the same if such a fine had 
been well secured by a collateral security, (o) as a bond and in- 
surance. So where A., being seised in fee of the reversion of 
premises which were leased to Ei. for years, at an annual rent 
agreed bond fide to sell the rent to B. for the residue of the term, 
for a sum, the principal and interest of which was to be reim- 
bursed to B. in that time by the perception of the rent, if punc- 
tually paid : at the same time A. being induced by the accommo- 
dation offered him by B., made a lease to B. of the same premises, 
at the same rent which E. paid : but such rent not to commence 
till after the expiration of E.*8 lease : this lease was held not to 
be impeachable as being coupled with a loan, because the first 
transaction was a fair purchase of the rent; ^ and it is essential to 
a loan, that the principal and interest should in all events be paid ; 
but in this case it is clear the lessor would not have been liable, if 
all or any of the rents had been lost, (p) So also where a lease 
was made with a clause empowering the tenant to retain the rents 
till a sum of money advanced by the landlord at the time of 
granting the lease was paid, but for which no separate security 

(Jc) Morony ». 0‘Dca, supruy Hickes (n) Gale, ^T 0 V[^ gavel, a rent or duty. 
V. Cooke, 4 Dow. P. C. 16. Spelm. Voc. Gabclliim. 

(/) Drew V. Power, 1 Scho. & Lef. (o) Obrien r. Grierson, S Ball. & 
18*- Beau. 323. 

(m) Wilton v, Browne, 1 Ball. & (p) Lukey v. O'Donnell, 8 Scho. & 

Boatt. 125. Lef. 465. 
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WM fives* and the advance bore no interest, this was not such a 
loan as to avoid the lease, (q) 

Where a tenant for life, with the usual power of leasing power, 
exercised his power by leasing to a person who accommodated 
him with a loan, the lease was set aside: but an under>le8see 
bona fidcy and not concerned in the loan, was not disturbed, (r) 
So where (r) A. holding certain premises under a lease made in 
1769, for three lives, at 300/. rent, obtained in 1 SOS from B. te> 
nant for life, with leasing power, then under age and in embar* 
rassed circumstances, a new lease of the lands at the old rent, 
substituting instead of the two old lives two young ones, by the 
oflfer of an immediate payment of a year’s rent then due, but by 
the custom of the country, not payable till half a year after, and 
also by a promise to plant ten thousand trees for the benefit of 
the landlord, and also to make over to him those already planted, 
although the House of Lords declared the lease void as between 
lessor and lessee, yet they remitted the case to the Court below to 
proceed with respect to relief to the widow of the lessee, by whose 
marriage settlement the new lease was settled as a security for 
her provision. The lease in this case contained nothing about 
the trees planted, and no covenant to plant fen thousand others : 
but an agreement was indorsed to plant them. The old lease 
was retained by A., and no trees were planted by him. B., after 
he came of age, accepted the rent, and gave receipts for it. Lord 
Eldon observed, that he did not rest much on these acts of con- 
firmation. If the old lease had been delivered up, those acts 
would bare been more material. He recommended that the new 
lease, as between the lessor and lessee, should be cancelled with- 
out prejudice to the old. 

A bill in equity will not lie at the suit of the remainderman to 
set aside a lease by tenant for life, with a power of leasing, on 
the ground of its having been accompanied with a loan ; for there 
is no privity between tenant for life and remainderman: the 
remedy, if any, is at law, in case the power has not been properly 
executed. (/) 

(V) Prior ». Dumphy, 1 9aH. & («) KnatchbuU«,KuBaiie,ADow.P. 

Beatt. 27. Kiog v. Drury, 2 Lev. 7. C. S89. 

Steed ». Cragb, 9 Mod. 43. (I) Corbet v. Seagrave, 2 Ball. & 

(r) UoUoy v. Irwiae, 1 Scho. & Lef. Beatt. 98. 

SIO. 
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General cases of fraud would lead us into fiir too large a field 
of inquiry for our present purpose: it will be sufficient to say, 
that fraud forms an extensive bead of equitable jurisdiction. If 
tbe consideration be fraudulent, or contra bonos mam, or any 
other circumstance, aflfect the transaction with fraud, the lease 
may be set aside in equity, although in many cases courts of law 
have rendered such an interference unnecessary. A marriage 
brocage agreement, for example, is a fraudulent consideration, (if) 
Where, (^) however, a bill having tieen brought to set aside a 
lease made by collusion between the lessee and the steward of the 
lessor, at an inadequate price, the bill was amended ; and the 
amended bill prayed that the defendant should be decreed to keep 
the lease, and pay the full price : it was decreed accordingly, with 
interest, at 4jper cefft. on the residue, from the signing of the 
lease ; but credit to be given for the money originally paid. 

Where a lease of lands in Ireland was made after the lessor’s 
estate had been put under sequestration for a contempt to tbe court 
of exchequer, the lease was notwithstanding held good, because 
the lessee had no notice of the sequestration : (y) so, on the other 
hand, a lease by an administrator was set aside, where tbe lessee 
had notice that a sale was required by the parties beneficially in- 
terested ; for the personal representative is bound to sell if the 
next of kin call upon him to do so. ( 2 ) 

A court of equity will pay no regard to a lease obtained pen* 
/?7e as against the successful party: but it will not, on the 
motion of a creditor coming in under a decree directing a sale of 
lands for payment of debts, set aside a lease obtained pendente 
iile from the devisee under tbe will, with a leasing power, (a) 

Renewed and renewable leases afford also frequently an occa- 
sion for equitable interference. Although at law a renewed lease 
is the demise of an interest unconnected with tbe prior lease, and 
the lessor may clioose anotlier tenant without reference to tbe old 
contract, yet it has been determined in equity, that if a trustee, 

(«) Scriblchil!t>. Bretl,4Bro.P.C. (s) Drohan t>. Ikohan, I Ball. & 
145. by Toml. & Fonbl. T. Eq. on Beatt. 185. See also Macleod v. 
Marriage, Bro. AgreemenU. Drummond, 17 Vcs. 162. 

(x) Lord Abingdon v, Butler, 1 Ves. (a) Falkener v. Obrien, 2 Ball. & 

jun. 206. Beatt. 225. Moore v. Macaamara, 2 

(y) Vicars o. Colclough, 5 Bro. P. Ball. & Beatt. 186. 

C. 31. by Toml. 
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exiisutor or guardian obtains a renewal for his own' benefit, the 
Court will direct it to be for the use of the cesiui que trusty or 
other persons beneficially interested. So where a person, jointly 
interested with an infant, obtains a renewal, if it prove beneficial, 
he shall be held to have acted as trustee for the infant : but if it 
prove otherwise, he shall bear the whole loss, (b) So if one part- 
ner treats privately for the premises where the joint trade is car- 
ried on ibr his own individual benefit, and obtains a renewal in 
his own name, it shall be in trust for the partnership ; for the 
lease is no more than a stock in trade, (c) and as part of the stock 
it may be sold : neither is it material whether it is for life or 
years, if intended only as an article of stock ; though a question 
might arise in the case of freehold leases, whether it would pass 
as real or personal estate on the death of a partner, being per- 
sonal in enjoyment, though freehold in quality, ((f) So also such 
renewed leases are liable to other charges, such as annuities, if the 
leases are renewed in the right of the person granting them ; and 
even where the lease was renewed by a person not bound in the 
same way as the grantor, yet after renewal the equity was held 
to attach on the new lease for the benefit of the annuitant. The 
grantor of the annuity was a feme sole, who afterwards married, 
and died : her husband, as administrator, renewed; and although, 
after the coverture, he was not bound by his wife’s covenants, yet 
since the lease was rencwi&d, it was considered the same as the 
original lease, to protect the charges created previous to the re- 
newal. In this case the husband had full notice : but it was held 
that notice was immaterial, because the husband did not take as a 
purchaser for valuable consideration, but by force of his marital 
right, (e) 

Tenant-right of renewal is neither a certain, nor a con- 
tingent interest in law ; because it depends on the will of the 
lessor, whether he will renew or not : but in the case of leases 
from the crown, ecclesiastical corporations, or others, where the 

(ft) ^ parle Grace, 1 Bos. Pull. Bell v: Phyn, 7 Ves. 4|3. Balmain v. 
376. KdliiWt V. Flexney, 4Bro. Ch. Shore, 9 Ves. 500. Stuart v. The 
Ca. 161. See I Scho. &; Lcf. aoo. AfaniuisofBute, 1 1 Ves. 665. Sclkrigg 

(c) Featherstonchaugh v. Fenwick, v. Davies, 2 Dow. P. C. 340*. Townsend 

17 Ves. 302. v. Devaynes, 1 Mont, on Partn. 97. 

(d) Thornton v, Dixon, 3 Bro. Ch. Crawshay v. Maule, 1 Swanst. 495. 

Ca. 199. Smith r. Smith, 5 Ves. 189. (c) Moody v. Mathews, 7 Vos. 174. 

Hipley v, Walerwortli, 7 W'H. 425. 



161 


Chap. I.] On the qualifications of lessees. 

tenure is of ancient date ; and where, if the tenant is willing to. 
pay the fine demanded, there is no probability of bis being re- 
moved, the tenant-right of renewal is so far considered, that it in- 
fluences the price of such leasehold property in sales, and makes 
it a proper object of mortgages and settlements; and in equity the 
renewed lease will be taken to be the original lease^ on the sup- 
position of its renewable nature. (/) There is no further con- 
nection, however, between the lessor and lessee, than in ordinary 
tenancies. It has been held accordingly, that a tenant holding a 
renewable lease under a dean and chapter has no right to inspect 
the books of the lessor, because they are of private right, and they 
are not like the books and rolls of a manor which the lord holds 
as trustee for the copyholder, of whose title such books are the 
only evidence, (g) 

Leases of this kind are frequently limited in a manner similar 
to the limitations of estates of inheritance on settlements and 
wills ; and if a person, having a partial interest only as tenant for 
life, mortgagor or mortgagee from the circumstance of his being 
in possession takes the opportunity of renewing, such renewal 
will be for the benefit of him in the reversion, (h) Where, how- 
over, the mortgagor in possession forfeited the old lease, a new 
lease to the mortgagee was held not to be grafted on the old for 
the benefit of the lessee, because be was neither in possession, 
nor could he be said to procure the new lease behind the back of 
the lessee, (i) 

A reversionary lease obtained under the circumstances above 
mentioned is within the same equity ; and it has been therefore 
•determined, that neither the party obtaining it, nor a purchaser 
from him, with notice, shall hold to their own use. (k) 

Where persons moreover, who have had no connection with the 
original lease, have used undue means to conceal the tenant-right,^ 
or to make it ineffectual, and have either obtained renewed or 

(/) Palmer t». Young, 1 Vern. 276. 347. Eyr« v. Dolphin, 2 Ball. & 
Lee V. Vernon, V Bro. P. C. 438. Beatt. 290, Rakestraw v. Brewer, 2 

Rawe u. Chichester, Amb. 719. Col- P. Wms. 311. 
let V, Hooper, 13 Ves. 258. (0 Nesbitt v. Trcdcnnick, 1 Ball. & 

(g) Ord d. £ynch v, Stubbs, Andr. Beatt. 29. 

{k) Parker v. Brook, 9 Ves. 583. 
(ii) Hardman r. Johnson, SMeriv. Taster v Marriott, Anib, 668, 

M 
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reversionary leases^ they have been considered trustees for the 
old uses. (0 

Where trustees have a discretionary power to renew, they have 
no option to renew or not : but they must do so for the benefit of 
the cestui que trust, (m) So where such estates are limited in 
settlements or mortgaged, it is incumbent on the person in posses- 
sion to renew for the benefit of those in remainder, or of the mort- 
gagee. But here a collateral question of some importance arises 
with respect to the fines payable on such renewals. 

In mortgages, if the mortgagor in possession neglect or refuse 
to renew, the mortgagee may effect a renewal; and the fine and 
expenses of the renewal will be charged on the premises, and bear 
interest, (u) 

The bequest of an annuity charged on the testator*8 leasehold 
interest during the term of the said lease extends to, and is charged 
upon every renewal obtained by the devisee of the leasehold in- 
tei^st, and the annuitant must contribute to renewal fines in pro- 
portion to his interest : (o) but if an annuity has been granted in 
the way of security for the loan of money, it has been held that a 
life annuitant is not bound to contribute, (p) 

If a fine be paid for the renewal of a lease by one of two joint 
tenants, he has a lien on the other moiety, though under settle- 
ment. (q) So in the case of a leasehold estate for lives, where it 
was settled on the husband for life, and he renewed by putting in 
the life of the wife, he was held to be a creditor on the estate for 
the fine and charges of renewal. 

1 n marriage settlements there is usually a provision for the payment 
of the renewal lines out of the rents and profits to be received by 
the trustees. If they neglect to renew, they are answerable for a 
breach of trust : but the assets of tenant for life, or other person 
taking the beneficial interest, will be first applied to indemnifying 

(/) Butler’s note, Co. Litl. 9 -A), h. 1. Hush worth’s case, 2 Freem. 13. 

XI. (o) Winslow V. Tighe, 2 Ball. & 

Lord Milsinglon v. Lord Mul* Beatt. 195. 
grave, 3 'Madd. Ch. Ca. 491. Lord ( /i) Maxwell v. Ashe» 1 Bro. Ch. Ca. 
Milsingteu v. Lord Portmore, 5 Madd. 444. n. 

Ch. Ca.47l. (qr) llamiUon v. Denny, 1 Ball. & 

(n) Lucken r. Rusbworth, Finch. Beatt. 199. 

392. Lacam v. Merlins, 1 Wils. 34. 
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tlie trustees from the expense of renewal where they have neg- 
lected to provide the requisite fund, (r) Where, therefore, there 
were several tenants for life, and the lease was renewable every 
fourteen years, and two periods elapsed in the lifetime of the te- 
nants for life without renewal by the trustees, the tenants for life 
were declared liable to the extent (hey would actually have suf- 
fered a diminution of rent, if the rents had been properly ap- 
plied. In this case one of the tenants for life had assigned his in- 
terest: the lord chancellor said that the trustees could have no 
claim on the assignee ; but the remainderman might in case of all 
other funds being found insufficient. 

Where there are no trustees, if the tenant for life renews, those 
in remainder will be called upon to contribute in proportion, to the 
interest they take in the renewed lease. Before the case of 
Nightingale -n. Lawson, (s) the rule of the Court was, that the te- 
nant for life should contribute to the renewal in every case, ex- 
cept where a devise was made of leases renewable for lives ;Mnd 
the devisee was one of the cesUii qite vies. (0 The proportion 
adopted was one-third, to be paid by the tenant for life, and the 
remaining two* thirds to be a charge upon the inheritance. In 
Nightingale v. Lawson, Lord Thurlow said, that where there 
is no custom or direction by will to renew, it is in the discretion 
of tenant for life to renew or not: but if he renews, the law will 
not permit him to renew for his own benefit only ; but will make 
him a trustee for the remainderman. Then upon what terms is 
the remainderman entitled to it? As to the idea that it is to be 
upon the payment of two-thirds, or any other proportion, that 
cannot be the rule ; for if there were twenly or thirty years of 
the existing lease to run, it cannot be thought for the benefit of 
tenant for life to renew. In the principal case the tenant for life, 
when there were twelve years to come, renewed for twenty-eight: 
she enjoyed it for nine years after the twelve were expired, leav- 
ing nineteen years. The master, he said, ought therefore to 
charge the remainderman with those nineteen years, with com- 
pound interest, at 4 per cent, per annuniy on the advance nfsftJe by 
the tenant for life, fill the time of her death ; after which it be* 

(r) Lord Moiitford 17. Lord Cadogan, ^i) Adderlej v. CJavcring, 2 Bro. 
17 Ves. 485. 2 Meriv. 3. Ch. Ca. 6>9. White v. White, 4 Yes. 

(f) I Bro. Cb. Ca. 440. 3 S. 
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comes a demand of her executors, and is in the nature of a com- 
mon debt bearing simple interest. 

The point seems to have been finally settled by Lord Eldon, (a) 
His lordship observed that, from a note of his own, the opinion of 
Lord Kenyon when at the bar was, that there never had been a 
case in the court in which where the court had no other fund to 
deal with than that constituted by the interest of the remainder- 
man, in such leasehold property the rule of two thirds and one 
was ever applied. Each case must be decided according to its 
own circumstances: for in the case of an infant what would the 
court direct to be paid, where the infant might or might not take 
an actual interest? Lord Kenyon’s opinion w^as, that at the death 
of the tenant for life who renewed, it should be seen what was the 
increased value of the estate purchased by him : then the payment 
made by anticipation should be considered ; and, upon the principle 
of compound interest, the value of that increased interest pur- 
chased by the tenant for life should be charged on the remainder- 
man. If the remainder-man advanced the money, the calculation 
should be made the other way. It must also be remembered 
that the lessor may refuse to renew, and the lease may run out. 
It may be under such circumstances that the interest the remainder- 
man takes may be nothing more than the opportunity the lease 
renewed in prccsenti has secured to apply at the end of the term 
for another renewal, in which the reinainder-maii may take an 
actual interest. There is no difference between leases renewable 
for years, and those renewable for lives ; ^except the difficulty in 
the latter case of estimating the life w hich may survive out of the 
ceslni que r«V, and consequently the interest of the remainder- 
man. 

In the case of Buckeridge r. Ingram, (.r) Lord Alvanley thought 
that the tenant for life had only to keep down the interest: but 
Lord Eldon dissented from this doctrine, because the tenant for 
life might enjoy nine-tenths of the benefit purchased by the prin- 
cipal money. And he drew a distinction between this case, and 
that of a mortgage debt ; for, in the case^of tenant for life of the 
equity of redemption, there was a permanent corpus or interest; but 
in renewable leases for lives or years, the interest was temporary, 

(tt) White V. White, AT Ves. 556, (x) « Ves. J. 666. Verney v. Verncy, 

Allan V. Backhouse, 1 Ves. and B. 65. I Vez. 429. 
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and might cease by the lessor’s refusal to renew : therefore that 
position, that tenant for life is bound to pay the interest only, 
mast be understood with this correction, that he js further liable 
to be charged with a due proportion of the benefit he takes in the 
estate. 

In the case of Lord Montfort v. Lord Cadogan, (^) the master 
of the rolls in the first instance thought that the assets of the 
tenants for life should be liable in proportion to the time 
of their enjoyment ; hut, on appeal to the lord chancellor, the 
decree was varied as to this point. If the trustees, it was said, 
had done their duty, the second tenant for life would have had a 
lease for fourteen years, and a sufiicient fund for a new renewal. 
To that extent the estate of the first tenant for life was chargeable, 
and the estate of the next tenant for life would be only chargeable 
to the amount necessary to be reserved out of the rents for the 
next renewal. 

By the stat. 29 Geo. II. c. 31. (z) where infants, lunatics, and 
femes-covert, are beneficially interested in the tenant right of 
renewal, the courts of equity in England and Wales, upon a sum- 
mary application to them, by petition or motion in a summary 
way, may direct the surrender of existing leases for the purpose of 
renewals ; the fines and charges in the case of infants and lunatics 
to be paid out of their estates, and in the case of femes*covert to 
be charged on the premises. By the third section it is enacted 
that the renewed leases shall be to the former uses, (a) 

An executor, trustee, or guardian, cannot alter the nature of 
renewable leases ; therefore, where such leases had been usually 
renewed for years determinable on lives, and the executor at the 
request of the landlord renewed for lives for the benefit of an 
infant, it was held that it would go to the executor of the infant, 
and not to his heir, (b) 

In conclusion, no instrument to which the lessee is not a party 
is strictly speaking a lease, because the benefits and engagements 
being mutual, the instrument creating them should be obligatory 
on both parties. Therefore an agreement between A. and B., 
that C. shall have the land is no lease, but merely aa agreement 


(y) 17 Ves. 485. SMeriv. Ch. Ca. 3. (a) Ex j^rte Swann, 2 Dick. 749. 

19 Vcf. 635. (ft) Witter v. Witter, 3 P. Wms. 102. 

(%) Qu. Irish Statute. 


1 
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between strangers, (c) So in another case, (d) where one made 
a lease for life; ei provisum cst that if the lessee died within sixty 
years, then his executors and assigns should enjoy the land in his 
right for so many years as should remain of the sixty years from 
the date of the lease, one of the reasons given by Moore why this 
proviso was not considered a lease was because the executors 
were not parties to the deed. So also where a lease was made by 
indenture to trustees for forty years, if the lessor so long lived, 
and after the death of the lessor one moiety of the land was 
granted to A, for 1000 years, and the other moiety to B. for a 
similar term, who were neither of them parties to the deed : it is 
reported that the court objected, and doubted whether the re- 
mainder to A. and B. was not void, because they said it could not 
pass to them by way of a present interest, because they were not 
parties to the deed, (c) It is true that the interest could not pass 
a present estate on account of the reason stated : and it was con- 
tended that it could not be a contingent estate for years, because 
a lease for years operates by way of contract ; and therefore the 
particular estate and the remainder for years might be considered 
as two distinct estates, grounded upon two several contracts. 
According to this opinion the lease in remainder seems to have 
been considered a present disposition of the land, though to 
commence in /w/wro / and consequently to have required a grantee 
in prmsenii capable of taking the interest granted as an interesse 
termini. But this opinion is not now received as sound law, and 
the judgipent in the case cited may be accounted for on other 
grounds. (/) On the contrary it is now settled that, although 
persons not parties cannot take any present interest, terms for 
years by way of remainder may be limited to them; and when 
such remainders come into possession, those w'ho take the benefit 
of them will be liable to all the obligations of lessees. (/*) 

In S Leon. 33. an anonymous case is reported, in which it was 
determined, that where a lease is made for years, if the lessee 
should so long live; and afterwards a second lease fbr years is 
made to the same lessee, hvhendum to his executors after the first 

lease ended : this second lease must be considered void, because 

* % 

(c) Perrj t». Allen, Cro. Eliz. 173. (rf) Parker e. Gravenor, Moor. 480. 

Littleton r. Perac/l Leoi||436. Cole (e) Corbett). Stone, Tho. Raym. 140. 
t). Friendaliip, 1 Leon. 287. Brewer v, (/') Wright d.Piowdent). Cartwright, 

Hill, 2 Anstr. 413. 1 Burr. 282. 
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the executors can take no prei^nt interest as lessees, since they 
cannot be in rerum naturd^ much less parties to the lease. But in 
another case, {g) where a lease was made for ^ years if the lessee 
should so long live, remainder for years to his executors and 
assigns; this remainder was held good because it vested in A., 
and the whole made one demise. There was a case however 
previous to this which seems at variance with it, and was cited at 
the time, namely, Archbishop Cranmer’s case. (A) Henry VIIL 
granted a lease for years ; and the reversion descended to Edward 
the Sixth, who granted it to Cranmer. Cranmer enfeoffed two 
persons to the use of himself for life, remainder for SO years to the 
us<^ of his executors. Upon the attainder of the archbishop, it was 
held that the remainder for years was not forfeited, because it 
was never vested in Cranmer in his lifetime. The case of 
Sparke v. Spat ke (i) is reported in several places : but in Cro. 
Eliz. 666. Walmsiey J. attempted to reconcile the two cases. 
The difference between them, he says, was, that in Cranmer^s 
case it was limited by way of use, and that by the party himself ; 
so he shews himself his own intent, that it should not vest in 
himself, but in his executors : but in the other case the limitation 
was by a stranger wherein no intention appears, but that it 
should vest in the lessee himself. This distinction soenis to be 
supported by two other cases, both of which are reported in 
Moore. The first is Finch r. Finch, (fc) The case on special 
verdict appeared to be the following : feme-sole levied a fine to 
the use of herself for life, and after her death to the use of her 
executors for five years with remainder over ; and then she mar- 
ried, and with her husband granted, the term of years to the 
plaintiff, and (hen she and her husband levied a fine sur conusance 
dc droit ianium* The first question was, whether the use to the 
executors was good; and the court agreed unanimously in the 
affirmative; and that if the possession were not disturbed it 
would arise accordingly: the second question was, whether the 
feme could grant it during her life, and they held not ; and they 
further held, that iltfcould not be forfeited. In (he next place, 
they agreed that it might be extinguished by fine, and therefore 

(ff) Sparkc i'- Sparke, Owen. 125. (t) Supra. 

Moor. 666. Cro. Eliz. 666. 841 . {k) Moor. 539. Finch r. Body 11, S. C. 

(h) Cranmer’s case, Dy. 309. Moor. 2 And. 91. 

100 , 
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that the #ne sur conusance de droit iantum had extingokhed it. 
The other case is Remington v* Savage. (1) J* S. levied a fine to 
the use of himself fjr life, remainder to his wife for life, reniaiiider 
to his executors for years ; and then he levied a second fine to the 
same uses omitting the estate for years : it was held that the term 
being in abeyance was extinguished. 

Where, however, one person pays the consideration, and Ibe 
lease is executed to another, this last, as in the case of all pur* 
chasers, is in equity a trustee for the first, who shall have all the 
benefit, although his name is not mentioned. This rule has been 
settled ever since the decision in 2 Ventr. 361. (m) and is an ex- 
ception from that provision of the statute of frauds, which requires 
all trusts to be declared in writing. So there is a resulting trusty 
where there has been a joint advance upon a purchase made by 
one. (n) So also where (o) a trader advanced half the money for 
the renewal of a lease, the lessee giving a note to repay the money, 
unless she should by will give the estate to one of the trader’^s 
children, and the lessee bequeathed the lease to his daughter, it was 
held that the father having become bankrupt a moiety would vest 
in his assignees under the stat. 1 James I. c. 15. A third person 
taking with notice from a nominal purchaser is also a trustee for 
him who paid the money, (p) 

The same principle is recognised in Crop v. Norton : (q) but in 
that case there was an express declaration of trust by one of the 
parties, which was held to preclude any implied trust by opera- 
tion oflaw. The case may be stated thus : father, son, and grand- 
8oq* The jbitber being the last life in a bisbop^s lease, agreed with 
the son to surrender the lease on a promise of the bishop to grant 
a new one for three lives, namely, the lives of the father, son, and 
grandson ; and, in consideration of the father’s surrendering the 
' Old lease, it was agreed that the new lease should be in trust for 
grandson. The whole purchase money or fine was paid by 
the son : but the legal estate on the new lease was granted to the 
fother and his heirs for his own life, and the lives of the son and 

(0 Moor. 745, Hall v, Digby, 4 Bro, P. C. 2S4. 

(m) Auon. 2 Ventr. 361. (o) Fryer v. Flood, 1 Bro. Ch. Ca. 

(n) Wray*'^. Steel, 2 Ves. and B. 160. 

388. Gascoyne v. Thuring, I Vern. (p) Mackreth v. Symmons, 15 Ves. 
366. Dyer v. Dyer, Walk. Copyh. 329. 

216. Lakcir.Cradock, 3P. Wins. 158. {q) 2 Aik. 74. 
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grafldwm. Thefiitiibr,thcvery next day after the indtHif of the 
■ew lene, nade a deed*p<dl, by which he dec^red that lus hitea* 
tiea was Chat die ftitiier and son and heirs al)edld have the estate 
fttr the remainder of the term. It was insisted npon for the son, 
that haring paid the whole fine, there was a resnhing trust in his 
favoar to dispose of the whole intereet. Lord Hardwkke said, 
that, admitting the son had not the legal estate, his eqnitaUe right 
depended on two considerations: 1. The circumstances of the 
transaction between the ftither and son relating to the renewal of 
the lease; and, S. the deed poll. 1. The ftither had the sole 
interest in the old estate ; and though he had only one life, yet he 
had the right of renewal as against the son : the whole consider- 
ation therefore did not proceed from the son ; for a material con- 
sideration was the consent of the fiither to surrender the old 
lease. Next as to the deed poll, which was executed the day 
after the lease : it was a plain declaration of trust by the person 
having the legal estate, who, therefore, had the right to do it, and 
was the only person from whom it could move. But then it was 
said, it was very hard that the father should have the power of 
giving away the whole beneficial interest from the son, who paid 
the whole fine : but Lord Hardwicke said, that when writings were 
executed so near each other, it was natural to think they were all 
in pursuance of one transaction and agreement between the 
parties. If the last life had been the life of a stranger, it might 
have been a hardship : but as the grandson’s life was the last life, 
it was rather a benefit ; for the father parted with a valuable 
interest in order that the son might purchase an Advantage 
for the grandson. Lord Hardwicke therefore said, he must 
determine upon an express declaration of trust by the father, 
who had the legal estate and a valuable share in the con- 
sideration of the new lease at the time it was purchased, and 
consequently the only person who bad a right to declare the 
trust; and there could be no pretence' for an implied trust by- 
operation of law. 

There can be no implied trust between the lessor and lessee, 
because every lessee is a purchaser by his contracts and covenants, 
which exclude the possibility of implying trusts, fr} The trust, 
therefore, must be expre^y declared ; and it must be in writing 

(r) Filkingtoa v. Bajley, r Bio. P. C. S8S. by Toml. 
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accbrdiilg to the statute of frauds. Id one case, (s) indeed, though 
it was admitted tl^t there could be no parol declaration of trust ; 
yet, since there was , upon the face of the deed an intended trust, 
the Lord Chancellor admitted parol evidence to explain the cir- 
cumstances : but that was on the principle of avoiding fraud ; fear 
the evident design in that case was to deprive the plaintiff of the 
enjojiment of his estate. 

(«) Hutchins t). Lee, 1 Atk. 447. 
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CHAPTER II. 

ON /AGREEMENTS. 

ON the subject of contracts, it is necessary to define what are 
considered executed agreements, and what are executory only; 
Leases are not, strictly speaking, executed agreements ; because 
the engagements of the lessee at least are prospective and exe- 
cutory only : with reference, however, to the instrument or the 
estate granted by the lessor, a lease may be called an executed 
agreement in contradistinction to a promise or covenant by the 
lessor to make or execute a lease which is usually called an agree- 
ment to make a lease. In point of form there is no difference 
between them : for whatever is sufficient to shew the intention of 
the parties, that the one shall divest himself of the possession, and 
the other enjoy it for s^reasonable time, in writing or by parol, 
amounts to a lease. On the other hand, if upon the whole there 
appears to be an intention to make a more perfect lease at a future 
time, the instrument will be executory only, although ivords com- 
petent to pass a present interest are used, (a) Agreements there- 
fore, more commonly so called, are executory : they may be made 
by parol, or in writing ; and those in writing may be either by deed 
when they are called covenants, or simply in writing. 

Agreements for leases, which are not to be performed within one 
year from the making, are within the fourth section of the statute 
of frauds, which enacts that no action shall be brought on any such 
agreement, unless the agreement upon which such action is brought, 
or SwUie meinorandutii or note thereof, shall be in writing, and 
signed by the party charged therewith, or some other person there- 
unto by him lawfully ai^horizcd. Since all leases may be called 

(a) Moor v. Williams, 1 And. 134. gory v. Mayo, 2 Lev. 194. 

Baldwin v, Marlon, 1 And. 223. Gre* 
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executory agreements, this section of the statute comprehends 
most of the cases of agreements for leases. Therefore, where (A) 
there was a parol agreement to occupy lodgings at a yearly rent, 
payable in quarterly ^rtions, the occupations to commence in 
future; Lord Ellenborough, C. J., thought the agreement roid 
under the fourth section of the statute of frauds, because it was not 
to be executed within the year : although, as we shall have occasion 
to observe hereafter, such a lease was within the limit of time for 
parol leases, by a previous section of the statute of frauds ; (c) and 
consequently no further act would have been necessary, if the 
lessee had entered, tdihiake it a valid parol lease, (d) 

With respect to the signing required by the statute, it has been 
determined that a signing of any contract for leasing by a corpora- 
tion, consisting of the master and fellows of a college, except 
under the common seal, is not binding on the college in a corpo- 
rate capacity, (e) If however the agreement is under the corporate 
aeal, the circumstance of the body being incomplete is not material ; 
and if by any accident the lease is delayed, and a fresh member is 
added, such new member will be bound as one of the body, as he 
will also be entitled to a share of the usual fine. (/) The mere 
circumstance of the name of the party being written in the body of 
a memorandum of an agreement, with reference to a particular 
purpose, will not constitute a signature within the meaning of the 
statute, (g) The Court of Exchequer,;^ in the case cited were 
unanimously of opinion that the signature required by the statute 
is to have the effect of giviog authenticity to the whole instrument ; 
and, where the name is inserted in such a manner as to have that 
effect, it does not much signify in what part of the instrument it is 
found, as in the formal introduction of a will ; but they said it 
could not be imagined that a name inserted in the body of an in- 
strument, and applicable to particular purposes, will amount to 
such an authentication as the statute requires. The question in 
the case was, whether instructions for the renewal of a lease 
written by the defendant (in which, among other things, he stated 

(S) Inman e. Stamp, 1 Stark. N. P. 651. Bull. N. P. 171. 

C. 12. {e) Taylor v. Dulwich College* I 

(c) Stat. 29 Ch. II. c. 3. s. 2. P. Wins. 655. 

(rf) But sec Rawlins v. Turner, N. P. (/) Wynne r. Bampton, 3 AlK. 473. 

1 Lord Raym. 736. Anon. 12 Mod. <g) Stokes v. Moor, 1 Cox. Rep* 
610. Ryley r. Hicks, N. P. I Str. 219. 
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what rent was to be paid himself by name) could be considered a 
note or memorandum of ag;reement signed by the defendant; and 
the Court of Exchequer decided it was not. It has be^ held, 
however, that a writing, purporting to be an agreement between 
the plaintiff and A. B. the defendant, for the sale of certain pre- 
mises beginning thus : — 1, A* B., agree to sell, &c.” is a writing 
sufficiently signed to charge tlie defendant, though he has not 
signed at the bottom of the paper, (k) This writing was attested: 
but the point is not free from doubt, (i) 

The statute expressly requires a signing; therefore, it is not suf- 
ficient to shew that the draft of the agree^pnt was read over to 
the defendant by his desire, (A:) or that it was reduced into writing 
by a person present at the making the agreement, (1) or even that 
the defendant perused and altered the draft, (m) 

But where an agreement has been reduced into writing, but 
not signed, and letters have passed between the parties referring 
to the agreement, this has been held to satisfy the statute. This 
doctrine has been thus stated by Lord Eldon : (n) though the 
agreement is not signed, yet, if the letter contains all the terms, 
and describes the consideration and all the circumstances, so that 
by the contents of the letter it can be connected and identified 
with the agreement, that letter which not only is not a signature, 
but is the last of all things which can be called signing an agree- 
ment, is a writing signed, which ascertaining the contents of an 
agreement, amounts to i note or memorandum of it ; and, there- 
fore, satisfies the statute : but it must appear, from a feir inter- 
pretation of the letters, that they import a concluded agree- 
ment, (o) In Ogilvie v. Foljambe,(p) a contract was enforced 
arising on notes written in the usual style. ‘^Mr. O. has the 
pleasure to acquaint Mr. F.,” and Mr. F. presents bis compli- 
ments to Mr. O.’* 


(h) Knight v, Crockford, 1 Esp. N. 
P. C. 189. See Sauudersoii n. Jack- 
sou, 2B. & P. 238. 

(0 Sec 9 Pcs. 250. 

<A) Cooper v. Smith, 15 Bast. 103. 
Wright V. Oannab, 2 Campb. 203. 
Teal V. Auty, SBrod. & Bing. 99. 

(I) Ounler tr. Halsey, AnM. 586. 
Whitchurch e. Bevis, 2Bro. Ch. Ca. 
559. Champion v. Plummer, 1 N. 


R. 262. 

(m) Hawkins v. Holmes, 1 P. Wins. 
770. Shippey v. Derrison, 5£sp. K. 
P. C. 190. 

(n) Coles V. Trecothick, 9 Ves. 250. 
Huddleston v, Briscoe, 11 Ves. 583. 
591. 'Brooke v. Hewitt, 3 Ves. 253. 

(o) More on this point post. See 
Stratford v. Bosworth, 2 V. & B. 341. 

(p) 3 Meriv. 53. 
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Where there was a parol agreement, and a draft was prepared, 
and an indorst^ment was made on the draft, admitting the agree- 
ment, it was held at nisi prius sufficient to take the case out of the 
statute, (g) 

An agent, to contract under this section of the statute of fraiid^ 
need not be authorised in writing ; (r) but the bare entry of a 
steward in his lord's contract book with his tenants is not evi- 
dence of itself, that there is an agreement between the landlord 
ai\d the tenant. (.0 The signature of an agent's name by an 
auctioneer is sufficient signing by the statute, the auctioneer 
being an agent lawfi|j||^ authorised. (1) The agent must be a third 
person, for one of the parties cannot be the authorised agent of the 
other, (w) 

In a late case (^) before Lord Eldon, the distinction between a 
general and special agent, as to their powers of binding the prin- 
cipal, was much considered. The agreement had been signed by 
the defendant's solicitor in his absence ; the authority was denied, 
and the defendant's solicitor deposed that, at the time of the exe« 
cution, he stated that he had no authority. On this evidence 
Lord Eldon observed, that it was to be received with Jealousy, 
and with due attention to circumstances : but, his Jordship con* 
tinned, whether a man be a general or special agent, and admit- 
ting the difference of principle governing the question, how much 
further one can bind the principal than the other, it is impossi- 
ble, supposing that a special agent can Bind beyond bis authority, 
to contend that if be made at the time a special declaration, that 
he had no authority, the principal can be bound. So in the 
case of a general agent as an auctioneer, he may at the auction 
state what the limitations imposed upon bis general powers of 
agency are : but that declaration must be of such a nature as to 
affect the person to be affected by it, as he would be affected 
under the general authority. 

(§) Shippey V, Derrison, 5 Esp. N. ford, 1 Atk. 497. 

P. C. 190. (t) Kerne}’ s v, Proctor, 1 Jj^c. and 

(r) Barry v. Lord Barrymore, cited Walk. Rep. in Ch. 350. 

1 Sch. & Lef. 28. See 10 Ves. 311. (u) Wright v, Dannah, S Campb. 

Waller v. Hendon, 5Vin. Abr* 524. 203* 

pi. 45. {x) Howard v. Bratbwaite, 1 Vcs. & 

(») Charlwood v. The Duke of Bed- B. 202. 
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In a late ease, (^) where a memorandum in writing was entered 
in the book of A /s authorised agent, not by the agent, but by 
his clerk, although it was in evidence that the agent had approved 
of it, and tt was according to the usual course of business ; it 
was held not to be a signing by an authorised agent of the lessor* 
Sir W. Grant said, that in this case it was rather difficult to say 
there was even a parol agreement by an authorised agent. For 
the evidence was, that Noble the clerk, by the direction and with 
the privity of the agent, made a parol agreement with the plaintiff. 
This seems rathef a delegation of the agent’s authority, than (he 
personal exercise of it. He does not aj^ar to have had any 
communication with the plaintiff. He dcm not say, I ratify the 
terms agreed upon by my clerk, but 1 authorise the clerk to make 
the agreement. 

The action” mentioned in the statute extends to suits in 
equity as well as actions at law : therefore, agreements which are 
Nought to be specifically enforced in equity, must, with some few 
exceptions arising from extraneous circumstances, be conformable 
to the regulations of this section of the statute of frauds* 

If an agreement is in writing, no parol evidence can be given 
of its contents. Where, however, a memorandum only of an 
agreement was drawn up, and it was agreed that the tenant 
should at a future day sign it, although the terms were read over 
and assented tp by him ; yet since no further act was done, this 
memorandum was not considered an agreement; therefore, the 
terms of the letting might be proved by palbl notwithstanding, (s) 

An agreement in writing, in order to be given in evidence, should 
also regularly stamped : (a) but if it has been destroyed while 
unstamped, even by the wrongful act of the party making the 
ol^ection, parol evidence cannot be given of its contents, for non 
comtal that the commissioners of stamps in the exercise of their 
discretion would have permitted the agreement, if in existence, to 
be stamped on payment of a penalty, (t) Such a paper, however, 
if in existence, may^be given in evidence if not objected to, though 
unstamped, at the risk of the penalty* (c) 

(y) Blore v, Sutton, 3 Meriv. 237. (fr) Reppiner w. Wright, 2 B. and A. 

(») Doe d. Bingham v. Cartwright, 478. 

3 B. and A. 326. r, t». Pearce, Peake, N. P. C. 76. 

(ii)Stat. 56 Geo. 111. c. 184. 
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A written paper delivered by an auctioneer to a bidder^ to 
whom lands were let by auction containing; the description of the 
Imds, the term for which they were let to the bidder, and the rent 
payable, is not such a minute of agreement as requires a stampi 
unless signed by some of the parties or by the auctioneer : nor is 
it such a writing as will exclude parol evidence, (d) 

The stat* 55 Geo. 111. c. 184. (e) enacts that every agreement, 
minute or memorandum of agreement, (not particularly exempted) 
that is made in England, and the act for Ireland makes a similar 
enactment for that country, is liable to a stamp in proportion to 
the number of words contained, when the subject matter is of the 
value of SO/, or upwards. But the stat. 55 Geo. III. a memo- 
randum or agreement for granting a lease or tack at rack rent, of 
any land or tenement under the yearly rent of five pounds is ex- 
cepted. It has been determined, however, that an agreement for 
a lease of premises, though under five pounds, is not within such 
an exception, if the interest agreed upon be beneficial, as for in- 
stance a building lease. (/) 

With respect to actions at law, the following general observa- 
tions as to the remedy for breaches of agreements and covenants may 
be useful. In general, if the agreement be that one party shall do 
an act, and that for the doing thereof the other shall pay a sum of 
money, the doing of the act is a condition precedent to the pay- 
ment of the money; and the party who is to pay shall not be 
compelled to part with his money till the thing is performed. 
This general rule is stated in the first volume of Tidd's Practice, 
where a numerous list of cases is referred to. (g) It is scarcely 
necessary to make the application to our present subject, by stat-* 
ing it to be a consequence' of this rule, that if the lessor agrees to 
grant a lease without reference to any particular time, in con- 
sideration of which the lessee agrees to pay a fine or fore gift, the 
lessor can bring no action for his money without having made a 
conveyance, or tendered a conveyance. (A) If a day be appointed 
for the payment of money, and the day happen before the thing 
can be performed, an action may be brought for the money before 

(d) Ramsbottom V. Tunbridge, 8 M. (/) Doe d. Hunter v. Boulcott, 2 
and S. 4S4. Ingram v. Lea, 2 Campb. Esp. 596. 

581. Ramsbottom r. Mortley, 8M. (r)'See 1 Tidd.Fr. 443. Sdedit. «ad 
and 3. 445. see 1 Vin. Abr. 368. 

(e) Irish Act, 56 Geo. III. c. 56. (h) See 5 Yin. Abr. 80. pU 4a. 
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the thing is done ; for it appears that the party relied upon his 
remedy, and did not intend to make the performance a cpndition 
precedent, (i) So if a certain day be fixed as in the last case, and 
the thing to be done may hot necessarily happen till after that 
day, the performance of the thing is not a condition precedent, {k) 
But where a certain day of payment is appointed, and that day fs 
to happen subsequent to the performance of the thing to be done 
by the contract, in such case the performance is a condition pre- 
cedent, and must be averred in an action for the money. (/) In 
the case last cited (m) A. covenanted that he would, on or before 
a certain day, convey to B. by such conveyances as B/s counsel 
should advise, all, &c. in consideration of which B. covenanted 
to pay a certain sum of money, and reserve certain rents to A., 
and to lay out a certain sum on the premises. Afterwards B. 
accepted a conveyance of ground rents, in lieu of part of the 
land, and accepted that and the conveyance of the other part in 
lieu of the conveyance covenanted to be made by A. ; and it was 
contended that this substitution of a different agreement by a 
parol wae a li^aiver of the condition by the covenantor. Lord 
Kenyon however observed, that this parol agreement might be 
sufficient to found an action of assumpsit : — but how, said his 
lordship, can it be the foundation of an action upon a covenant 
under seal, whereby the parties have bound themselves to perform 
a (lifferent contract. Lawrence J. All the cases cited, where a 
substitution of one thing for another was admitted, were, where 
subsequent to the breach of the covenant the covenantee agreed 
to accept another thing in satisf^tion of his daniages, which was 
an answer to an action for the non-performanqe of the thing 
Stipulated. 1 rather think there are cases to shew, that where 
one covenants to convey by a certain day in such manner as the 
counsel ofthe vendee shall advise, the vendor must allege that he 
called upon the vendee to name his counsel ; and that he went to 
the vendee^s counsel and demanded him to point out the convey- 
ance he would have : but that either the vendee would not name 
his counsel, or that the latter when required would not point out 
the sort of conveyance. But here thei;e is a decisive answer on 
this ground, tliat the parties came to a 8ul>sequent agreement by 

(i) Thorpe V. Thorpe, 1 Salk. 171. (i) Heard i;. Wadham, l East, 619, 

See Lea v» Adams, 3 Bulstr. 35. (i») Supra, 

(k) Campbell v, Junes, 6 T. R. 570. 


N 
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parol to do a different thing from that which the covenant 
required ; and the plaintiff attempts to maintain an action on the 
former contract, by proving the performance of that subsequent 
agreement, and not the contract declared on. Even, if there were 
no remedy at law on the subsequent agreement, the plaintiff 
might still go into equity : but I see no objection with respect to 
the statute of frauds, where the contract has been executed. 
Grose and Le Blanc JJ. concurred. If no time is mentioned, 
the time of making the conveyance must be reasonable, and 
the money must be considered as payable within a convenient 
time after the conveyance executed, (n) 

Where(o) a lessee for years with reversion to one M. having spent 
money, and having been at charges in ejectment brought against 
him in defence of the title, desired M. to contribute to the charges, 
or make him some other recompence ; whereupon M. promised 
that for the consideration aforesaid he would grant hiin such a 
lease at the expiration of the term as he then had, which he after- 
wards refused to do, it was held that no action of assumpsit lay on 
this promise, because the consideration was executed before the 
making of the promise. 

If the lessor covenant that if the lessee surrender the old lease 
at any time during his life, he will make a new lease for a greater 
number of years, and the lessor grants his reversion ; the lessee 
need not now surrender bis lease : but he may bring covenant, 
because the lessor has disabled himself, (p) But where in consi- 
deration the plaintiff would make the defendant a lease of certain 
lands, he (the" defendant) promised to pay SO/., and the plaintiff 
alleged in fact t^at he had made ii lease to him for five years: It 
was moved in arrest of judgment, that the promise should be in- 
tended to be to make a lease for life : but per curiam^ the promise 
being general, it might as well be intended a lease at will as for 
life, which was no consideration to ground an action on, and 
judgment was stayed, (f ) So the surrender of a lease at will is 
no consideration for a promise, (r) 

The case of Moggridge v. J ones {s) appears to involve a diffei%nt 

(n) Barnard v. Simon, 1 Yin. Abr. formaoce of covenants. 

891. pi. 1. (q) Fereby v, Larkin, Cro. Eiiz. 

(o) Moore v. Williams, 1 Moor. 820. 566. : but see Noy. 65. S. C. 

Moore V. Williams, And. 137. (r) Thorpe v, Thorpe, Com. Rep. 

(p) Scot V, Majnc, 5 Kep. 20. b. S. C. 99. 

Moor. 452. in debt on bond for per- («) 3 Campb. K. P«C. 38. 
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principle from the common cases of contract. It was an action 
by the payee a^inst the acceptor of a bill of exchange, payable 
eight months after date. On the day the bill bore date the parties 
entered into an agreement for the sale of the lease of a house for 
which the defendant was to pay the plaintiff the sum of 500/. by three 
bills of exchange, at eight, eleven, and fourteen months. The bill 
in question, together with two others, making up the 500/., were 
accordingly accepted by the defendant ; and he was let into pos- 
session of the premises: but the plaintiff refused to grant the lease 
in pursuance of the agreement. At Nisi Prius Garrow for the 
defendant contended, that the consideration for the acceptance of 
the bill had failed, and that the action therefore could not be 
maintained; upon the general principle that, where the considera- 
tion of a bill of exchange fails entirely, it will be a sufficient 
defence to an action upon it by the original party. (/} But Lord 
Ellenborough said there was originally an ample consideration 
for this bill of exchange; and it has not completely failed, as the 
defendant has continued in possession of the premises. He 
cannot say that the agreement is entirely rescinded. He must 
pay the bilk and bring his cross action, or go into equity for a 
specific performance. This opinion of Lord Ellenborough was, 
according to the distinction taken in the case of Morgan v. 
Richardson, (u) between a total failure of the consideration, and a 
partial failure only. Under the latter circumstances the giver of 
the bill must resort to his remedy by action against the person to 
whom it is given ; and, upon a motion for new trial, the Court of 
K. B. took the same view of the subject, (v) Lordt Ellenborough, 
C. J. observed, that the money agreed upon j^r the premises 
would have been payable immediately : but for the convenience 
of the defendant the plaintiff agreed to take his acceptances at a 
future day. This bill must therefore be paid in course when it is 
due, and the defendaift w'ill have his remedy upon the agreement 
for the non-execution of the lease. It may perhaps be more 
satisfactory to point out a slight inaccuracy in the statement of 
the facts in the report at nisi prius. It is there said, that the 
contract was for the sale of a lease of a house, &c. whereas from 

(<) Sec a note of the case of Morgan N. P. R. 346. 
o. Richardson, (cited in 7 £ast, 480) (r) Moggridge r. Jones, 14 EdSl, 

tA 1 Campb. N. P. C. 40. ii. 4H6, 

(tf) See Tye v. Qwyiine, 2 Camp. 

Nl^ 
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the memorandum, as stated in the report in East, it appears that it 
was an agreement to grant a lease. The memorandum being in 
the following terms. Mem: A. agrees to let, and B. agrees to 
take the messuage in question, to hold from the S9th of Dec. 
next, for the term of twentj^-one years, under the yearly rent 
of ISO/., &;c. &c. 

Since the only remedy for breach of agreements which the law 
can give by action is in damages, and courts of equity are in the 
habit of granting a specific performance of the contract, the cases 
on the subject of agreements are much more numerous in equity 
than at law. The following observations will in the main be 
confined to stating as much of the equital>le doctrine of specific 
performance as is consistent with the subject of leases. 

In the case of Lawrenson x. Butler (j:) the decision of Lord 
IleiSlesdale proceeded upon the general principle that, where 
nothing has been done on either side under an agreement, a court 
of equity could not decree a specific performance, except wheite 
the right to compel was mutual. However just and equitable 
this opinion may be* in ordinary cases; (y) yet, with relation to the 
requisites of an agreement under the fourth section of the statute 
of frauds, the inclination of courts of law and equity in England 
seems to be, to bold that such a right may exist without mutua- 
lity. (s) And therefore that specific performance may be enforced 
by one of the parties who has not signed against the party 
signing. And in one case specific performance w'as decreed of an 
agreement, of which only one part was found signed by the lessee: 
but it was in tha possession of the defendant the lessor, and there 
were other circumstances. The plaintifi* had been in possession a 
considerable time ; drafts had been prepared and approved ; and 
it appeared that the execution was only deferred till the repairs 
were completed, although it did not appear that this was an ex- 
tension of the agreement. An extension of the term, according to 
a subsequent written variation of the agreement, was refused on 
the ground of a want of consideration, (n) 

The same position has also been sometimes stated thus: 

(jr) ] Scho. and Lefr. 13. Huddleston v, Briscoe, 11 Ves. 585. 

(^) Bromley v. Jefferies, 2 Vern. Western d. Russell, 3 Ves. and B. 187. 
415. Armiger t). Clerk, Buiib. ill. Cclemant).Upcot,5 Vm.Abr.57.pl. 17. 
Ham’iUon v. Grant, 3 Dow, P. C. 33. ^a) Robson v. Collins, 7 Ves. 150. 

(z) Allen r. Bennett, 3 Taunt. 176. 
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that the necessity of signature is merely matter of evidence, and 
therefore the party signing cannot object that the agreement is 
not signed by the ofher side, (b) The principle however requires 
this further correction, that unless the memorandum state both 
the contracting parties, the purchaser as well as the seller, or 
with reference to our present subject th^ landlord as well as the 
tenant, it will not be sufficient to bind the one named, though 
he has signed. The case (c) cited in support of this position was 
to the following effect : A person made a minute of the contract 
ill the common memorandum book of another, stating himself to 
be the seller, but did not name the other person, and it was held 
that this was not sufficient to bind him in an action brought by 
the other as buyer. But Sir J, Mansfield, C. J. is reported to 
have said, that if the inemorandiuu of the contract had been in- 
serted in the regular order book of the plaintiff, the buyer, and 
if ^e person to whom it belonged, the place in which it was 
ke^, and the purpose for which it was employed, had been con- 
sonant and consistent; perhaps it would not have been too much 
to infer that the entry was made by the authority of the owner 
of the book for the purpose of evidencing the sale, (d) 

The general rule, that parol evidence is not admissible to vary 
written instruments, prevailed betbre the statute of frauds. On 
the ground, however, of iVand, mistake, or surprise, it has been 
allowed in the case of defendants for the purpose of getting rid of 
contracts altogether : but if in a bill for specific performance the 
defendant insists that the evidence being received, 4ie will be en- 
titled to a specific performance, with an abatement of price, it 
cannot be admitted for that purpose ; because that comes directly 
within the principle upon which it is inadmissible in the case of a 
plaintiff, (c) The statute of frauds has made no alteration in 
the rule of law in this respect ; and the defendant may now give 

and B. 378. Clarke r. Grant, 11 Ves- 
619. Rainsbuttom r. Gosden, I V. 
and B. 166. Garrard v. Grinling, 2 
Swanst. 244. 

(/) See Pember v. Matlicr, I Bro. 
Cli. Ca. 61. Rich v, Jackson, 4 Bro. 
Ch. Ca. 514. 6 Vcs. 334= n. c. Marquis 
Townshciid r. Slangruom, 6 Vcs. 328. 
Woollain r. Hcariic, 7 Vcs. 211. Big- 
ginsun r. Clowes. I V'es. and B. 524. 


(6) Hutton V. Gray, 2 Ch. Ca. 164. 
Setoii V. Slade, 7 Vcs. 265. Fowle v. 
Freeman, 9 Ves. 351. See also the 
words of this section of the stat. viz. 

signed hy the party to be charged 
therewith,^^ 

(c) Allen V. Bennett, 3 Taunt. 169. 
(rf)Scel Phill. Ev.459. 

. (e) Jordan r. Sawkins, 3 Bro. Ch. 
Ca. 388. Winch v. Winclicslcr, 1 Vcs. 
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the same evidence to nullify a contract as before. (/) The 
same observation applies equally to the case of omitting any 
terms of the agreement, ^s to the actual ins#tion of terms differ- 
ing from those which were intended to be expressed. A dictum 
of Lord Hardwicke (g) appears to militate against this distinc- 
tion : but the opinion st» expressed is not only in opposition to the 
correct principle of law, but to the express authority of all 
subsequent cases. The accuracy also of the Report of the case re- 
ferred to is very questionable, as Ippears by reference to another 
note of the same case, cited by Lord Redesdale in Clinan v. 
Cook. (A) 

From some expressions of Lord Ldbghborough, in Rich v. 
Jackson, (/) it might be inferred that, although a written agree- 
nijfrnt for a lease could not be departed from by parol evidence, 
except with a view of shewing that the contract ought not to be 
enforced upon the ground of fraud, surprise, or mistake, a distinc- 
tion niight be admitted with respect to the case of a 8ub8e<]|l^nt 
independent agreement. It is clear, however, from the cases 
which have been decided, that the rales applied by courts of equity 
to the case of a subsequent agreement depend upon the same 
principles with those which 'Ure established in cases of an original 
agreement ; and that, with respect to a subject affected by 
the statute of frauds, a subsequent agreement, changing the 
situation of the, parties, and their rights and interests as derived 
from an a§i*eement already existing, must either be authenticated 
in the manner which the statute directs, or^be brought within the 
scope of the known and regular exceptions, (/r) 

The case of Pym v, Blgckburn, (/) which has relation to the 
points included in the preceding discussion, is so peculiar in its 
circumstances, that it can only be stated as a case generis. A. 
the defendant in the original bill (who died in the progress of the 
cause) was tenant to the plgintiff of a public-house^at the rent of 
b5/. upon a lease for twenty-one years, which would expire in 
1795. In 1791 a written agreement was entered into that A. 
should, with all convenient speed, do certain repairs particularly 
specified; and that he should accept a new lease from the 

(g) Joynes v. Statbsm, 3 Aik. 388. (Xr) Anon. 5 Vin. Abr. 522. pi. 38. 

(h) I Sch. and Lefr. 28. and Rich v. Legal v. Miller, S Ve;^. 299. Price v. 

Jackson, 4 Bro. Ch. Ca. 514* Dyer, 17 Vcs. 356. 

(i) 4 Bro. Ch. Ca. 514. (0 3 Ves. 84. 
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day of for thirty-one years, at a rent of 85/« The plain- 

tiff insisted that the agreement was, that A. should surrender his 
existing lease ; and^that the new lease should commence from the 
completion of the repairs. The answer denied the agreement for 
the surrender of (he existing lease, or that the new term was to 
commence before the expiration of the old lease ; and insisted that 
the blanks were left in consequence of the plaintiff being at a dis- 
tance from London, where he could not conveniently obtain the 
counterpart of the lease in order to insert the,dtfte at u4ich the 
subsisting lease would expire. Sir P. Arden, M. R., after stating 
the respective allegations, said, Suppose the plaintiff meant 
what he says, — is the defendant bound to perform an agreement, 
which the plaintiff understands in one way, but which the defend- 
ant had a right to understand in another ? Has the plaintiff ^ade 
out that the defendant acceded to the agreement ? Did he dVer 
accept an agreement binding himself to surrender the existing 
Idise, and take that tendered by the plaintiff? 1 admit there is 
difficulty on both sides : but (though the plaintiff, I doubt not, 
meant what he says) the true construction is so much in favour of 
the defendant, and a construction a man had a right to act upon, 
that I cannot compel him to perforin an agreement so strange even 
according to the plaintiff's construction ; for if the term of the re- 
pairs being completed was the point of time, is it not common 
sense to say that ? But was it not more proper that he should fix a 
time, within which it should be dpne ? The plaintiff Jby his negli- 
gence has drawn himself into an agreement he never meant to 
make. If I had been to read this agreement without any suit, 1 
should have supposed that the defendant had four years to make 
the repairs in. He has fulfilled the agreement so far by complet- 
ing the repairs. I cannot do what the plaintiff desires. 1 cannot 
collect that tme defendant ever consented to surrender his lease, 
and take lease from any otiier time than the expiration of the 
former. Irwould be very daiigerods upon this bill and answer to 
permit parol evidence on either side. To let in the*^ evidence of 
the plaintiff’s surveyor would be very dangerous. Therefore, as 
it stands, plaintiff is entitled to specific performance if he in- 
sist upon it ': (m) but he has not made out any case a decree 
that the defendant shall accept a lease to commence at a time 
prior to the expiration of the former lease.” 

(im) Query, if resisted by the dcrciidanl. 
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The cases which relate to the doctrine of waiver by parol of 
written agreements are the following. The firstcase (n) is reported 
very shortly thus : — The single point of this case was, whether 
an agreement in writing made since the statute of frauds and per- 
juries might be discharged by parol? And Lford Keeper held it 
mighty and therefore dismissed the bill, which was brought to have 
the agreement executed in specie.” The authority of this case 
has been disputed, it not being in the Registrars book. In Legal 
V. Millir, (o) the last mentioned case was referred to by the mas- 
ter of the rolls, as an authority for his decision, but without any 
particular observation respecting it. In the recent case of Price 
V. Dyer, (p) the defendant insisted on the fact of waiver; with 
respect to which Sir W. Grant, M. R., said, It is then said the 
agreement was waived ; and that a written agreement may be so 
far waived by parol that the Court will refuse the interposition of 
its equitable jurisdiction to support it. Not conceiving that there 
was in this case any waiver within the meaning of the dicta or 
decisions upon this subject, it is not necessary for me to give a 
precise opinion upon the point : but, as at present advised, I in- 
cline to think that^ upon the doctrine of this court, such would be 
the effect of a parol waiver clearly and satisfactorily proved ; but 
here was no such waiver. The waiver spoken of in the cases is 
an entire abandonment and dissolution of the contract ; restoring 
the parties to their former situation. No such thing was for a 
moment in the contemplation of these parties. From the history 
of the transaction, in the answer and the evidence of the solicitor, 
all they at any time meant was to add to and modify the terms of 
the original agreement.” 

In Backhouse v. Crosby, (y) which was a bill for specific per- 
formance of a contract of sale, evidence being given of a parol 
waiver between the defendant and a subsequent purchaser, Lord 
Hardwicke said he would not say that a contract in writing could 
not be waived by parol ; yet he should expect in such i^se a very 
clear proof; and the proof in the present case he thought very 
insufficient to discharge a contract in writing ; and observed that 
the statute of frauds requires that all contracts concerning landa 

(w) Gorman Salisbury, l Vern. (g) l Eq. Abr. 33. Sec the facU ofc 

this case stated in note to 1 Phill. Ev. 

(o) 2 Vez. 290. iiQO, 3d edit. 

(/») U Vcs. 336, 
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should be in writing. Now an agreement to waive a purchase, is 
as much an agreement concerning lands as the original contract. 
However, be said,^. there was no occasion then to determine the 
point. The doctrine in this case that the Court would expect 
very strong proof has been commonly inserted in abridgments and 
treatises as forming a rule of law : but the sufficiency of evidence 
is in every case a matter of fact ; and whenever it is admitted that 
a certain conclusion should result from given premises, the ade- 
quacy of the proof by which the existence of those prenliises is 
established must resolve itself into the conviction of the judge as 
to the existence or non-existence of the fact.fj) 

Upon the question, bow far parol variations of a written agree- 
ment may be a bar to specific performance, the master of the rolls, 
in the case above cited of Price and Dyer, (r) made the following 
observations : Variations so acted upon that the original agree- 
ment could no longer be enforced without injury to one party 
would be a bar to a specific performance of that original agree- 
ment. Such was the case in Legal v. Miller, (f) The original 
agreement was unexceptionable : but the execution of it under the 
new circumstances would have been a fraud upon the landlord ; 
he having rebuilt instead of repairing the houses, and the tenant 
having agreed to pay an additional rent in consideration of the 
additional expense. But variations verbally agreed upon, sup- 
posing any to have been so agreed upon in this case, are not 
sufficient to prevent the execution of a writteif agreement ; the 
situation of the parties in all other respects remaining unaltered. 
The defendant has expended nothing upon the faith of having the 
added stipulations performed. He has sustained no positive loss : 
he will only be disappointed of that advantage which he expected 
to derive from the gratuitous covenants of the plaintiff.” 

In Gourla/ The Duke of Somerset (t) a lease and counter- 
part had been tendered to the plaintiff (the lessee) who was 
required to Accept the lease, and execute the counterpart ; which 
he refused to do, acknowledging that be had not read the lease, 
but stating, that he considered the agreement sufficient for him. 
It was contended, that this was a waiver or repudiation of the 
origin;:! agreement : but Lord Eldon said that, although he agreed 

(q) MS. observation by Sir W. D. («) s Vez. 299. 

Evans. ^f) | yes. and B. 68. 

(r) 17 Vcs. S64» 
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tint a reliiRal to execute a lease must be a refusal to stand by the 
lease ; but if it goes no farther than that the man thought the 
agreement as good a leine as he could have, thbt does not amount 
to a declaration that be never would execute a lease, and can* 
not be considered as repudiating the agreement with which be 
declares himself satisfied. 

If the defendant confesses the agreement, and insists upon the 
statute, it will be a bar to the plaintiff’s claim of specific perform* 
ance ^ a parol agreement:(«) but if he does not insist on the 
statute, he must be taken to have renounced the benefit of it. (jr) 
So if he admits the agreement by his answer, and submits to per* 
form it, he cannot by his answer to the amended bill have the 
benefit of tibe statute, (jf) 

• The {daintiff if he foils to prove bis own agreement, and the 
defendant is allowed to give parol evidence of a different one, 
eannot resort to the defendant’s agreement : (s) but where the 
plaintiff, by an amended bill, prayed in the alternative that, if not 
entitled to the performance of the original agreement, he might 
have execution of the admitted one, the bill was dismissed without 
prqudice to a bill for the performance of the admitted agree* 
ment. (a) On the other hand, if the defendant, after proving a 
written agreement different from that of the plaintiff, submit to 
perform such agreement proved by him, he may have a decree 
upon his answer without filing a cross bill. A cross bill was 
formerly the course: but it would be now dismissed with costs as 
being unnecessary, (fi) 

The jurisdiction of courts of equity, in cases of fraud, has intro- 
duced a laige exception of casef out of the statute of frauds on 
the principle of part [mrformance of parol agreements. But in 
order to amount to part performance, so as to exclude the appli- 
cation of the statute, the act must be unequivocally referable to 
the agreement. A party who has permitted another to perform 
such acts on the foith of an agreement shall not insist that the 
agree^nt is baid, and that he is entitled to treat those acts as if 


(«} wyteburehe. BeTO,SBro. Ch. (y)Spurrierv. Fitzgerald, 6 Vei.54S. 

Ca. 659. Cooth v. Jackson, 6 Ves. 37. (z) Legal v. Miller, 8 Fez. 899. 

Moore v. Edwards, 4 Ves. S3. (a) Lyndsey v. Lynch, 8 Scho. and 

(e) Croyston v. Baynes, Free. Ch. Lefr. 1. 

SOS. Symondson v. Tweed, Giib. Eq. (6) Fife «. Clayton, 13 Ves. 646. 
Bep.36i Free. Ch. 374. S. C. 
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they never existed. But nothing is a part performance which 
does not put the party in a situation that it would be a fraud upon 
him if the agreement should not be performed, (c) 

Possession taken in pursuance of a parol agreement or in 
other words, possession given by the person having the possession 
to the person claiming it, purchasing fixtures, or any similar act of 
ownership, may have the efiect of taking the cade out of the 
statute, where it clearly appears what the agreement is. (d) 
Although acts merely auxiliary to the agreement, such as putting 
a deed into the hands of a solicitor to prepare the conveyance, 
have not the same efiect; (e) so where the agreement was condi- 
tional on the vendor’s procuring the release of the claim of a third 
person, and he procured it for a valuable consideration, it was 
not considered a part performance to take it out of the statute, (f) 
In Kine v. Balf, (g) Lord Manners decreed specific performance 
on the prayer of a landlord against a tenant on this principle, the 
tenant having taken possession and paid rent. How is it possible,” 
said his Lordship, to refer this possession to any other title but 
this agreement. And what is the situation in which this plaintiff* 
is placed by the conduct of the defendant? The defendant could 
at any time enforce this agreement against the plaintiff*; be would 
be protected in this Court against an ejectment, and from being 
treated as a trespasser; and the plaintiflT was by this contract and 
the acts of the defendant disabled from dealing with any one else 
for the land.” In this case, the defendant insisted that it was one 
of the terms of the agreement that he should be at liberty to sur- 
render the premises; and there being contradictory evidence, an 
issue was directed and a verdict given in favour of the plaintiff*. 

Payment of the substantial part of the purchase money has been 
considered tantamount to an execution: (A) but the principle has 
been disputed ; and clearly, merely paying the deposit on a sale 
by auction (t) will not be sufficient. 

If possession is delivered and money is laid out in building or 
improving it, part performance and parol evidence is admissible 

(c) See CUuaii v. Cook, 1 Scho. and Ca. 400. 

Lefr. 22. (y) O'Reilly v, Thompson, 2 Cox, 

(d) jdowerv.Cator,4Ves.91. 6 Yes. 271. 

470. Lester v. Foxcroft, Collis. P. C. (g) 2 Ball, and Beatt. 343. 

108. Wills t>. Stradling, 3 Yes. 381. {h) Main v. Melboom, 4 Yes. 720. 

1 Frccm. 269. Buckmaster v. Harrop, 7 Yes. 

(f) Redding r. Wilkes, 3 Bro. Ch. 346. S. G. on Appeal, ' 13 Yes. 456. 
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to shew the terms, {j) But a promise to renew in conse(|uence 
of money already laid out is nudum pactum^ and not to be speci- 
fically performed ; neither does money laid out afterwards vary 
it. (ky Neither is there any general equity to renew in conse- 
quence of expenditure under the observation of the landlord, 
not under any specific engagement or arrangement. (0 In the 
case last cited the case represented by the bill, und proved by one 
witness, was an agreement in 1790 by the defendant that, in con- 
sideration of repairs and improvements of mills situated upon the 
premises, the plaintifis should not be disturbed during the defend- 
ant’s life; and expenditure by the plaintiffs, under that agree- 
ment, to the amount of 5000/. in 1794. The answer contained a 
positive denial of that or any other agreement previous to the 
year 1794 or that the defendant ever induced or led the plaintiffs 
to make, finish, or complete, the said alterations, improvements, 
or repairs, or lay out money upon any promise or assurance of a 
lease for the life of the defendant, or any other term, or upon any 
promise or assurance that they should not be disturbed during bis 
life, or to the like effect, insisting that the only agreement look 
place upon the 4th of April, 1794, in consequence of a letter 
dated the 24th of March preceding, to the defendant from one of 
the plaintiffs ; the necessary alterations and improvements being 
estimated at 500/., and the defendants agreeing to advance 300/. 
to furnish wood at a reasonable price at about 100/., and stone 
gratis, and to have interest at 5/. per cent i the agreement proved 
by the single witness of the plaintiffs being denied by the answer, 
according to the practice of the court, it could not be enforced ; 
and it became necessary, from a review of the circumstances of the 
case, to see whether there was any general principle of equity in 
support of the plaintiff’s case. In that view the following observa- 
tions of Sir W. Grant seem important : — There are different 
positions in the books with regard to the sort of equity arising from 
laying out money upon another’s estate, through inadvertence or 
mistake; that person seeing that, and not interfering to put the 
party upon his guard. The case with reference to which that 
proposition is ordinarily stated is that of building upon another 


U) Flo)^d V. Buckland, 2 Frceni. {k) Robertson o. St. John, 2 Bro. 
268. Toole V. Mcdlicott, 1 Bail, and Ch. Ca. 139. But sec post. p. 191. 
Beatt. 404. kO Pilling v. Armilagc, 12 Vcs. 78. 
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man's ground. That is a case which supposes a total absence of 
title on the one side ; implying, therefore, that the act must be 
^oiie of necessity under the influence of mistake; and undoubtedly 
it may be expected that the party should advertise the other that 
he is acting under a mistake. But, 1 do not know any case in 
which a lessee either of a term or from year to year, making any 
improvement upon the estate in his possession, though with the 
complete knowledge of his landlord, has been entitled as against 
the landlord to have his lease prolonged until he shall obtain 
reimbursement for the improvements he has made ; for he has a 
title of which he knows the duration. He is not under a mistake 
with regard to the nature of his title. He may, perhaps, be im- 
prudent, if the expectation that his lease will be renewed or his 
possession from year to year will continue prove unfounded. 
But because that expectation is disappointed, can 1 say he has 
acquired a right to a prolongation of his lease, or to a lease for a 
certain period ? What is the information the landlord ought to 
be expected to give in such a case ? As there is material inform- 
ation to be given by him in the case of a decided mistake, so it 
might be very material information if there is a certain lease, but 
bad in law ; though 1 will not pronounce a decided opinion upon 
that. But what information can he give to a tenant from year to 
year, (which was the nature of the tenancy in this particular 
case) other than he possesses, viz. tliat he is a tenant from year to 
year, making improvements, and laying out money upon an estate 
in which he has no permanent interest." ^^1 am now supposing," 
continued his honour, there was no promise by the defendant 
to quiet the plaintiffs in the possession for his life; for upon such 
a promise, if established, they must succeed: but, treating it 
merely as the case of improvements made in his view, that inform- 
ation would not have conveyed to them any thing they did not 
possess. Then suppose it was the habit of his family to per- 
mit tenants to remain from generation to generation, but he is 
not sure that he shall let every tenant remain for an indefi- 
nite period of time. That is implied from the nature of the 
thing, that the landlord is not bound to act upon that habit; then 
could they have said, they were making improvements upon the 
supposition that they were upon a footing with the other tenants? 
He (the defendant) swears distinctly he had no such intention, at 
the time, during which the improvements were going on, to 
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deprive them of their possession; and it was a circumstance that 
occurred after the improvements were nthde, and totally independ- 
ent of them, that induced him 4o deprive them of the possession. 
Then what conduct is a person in that situation to hold, to pre- 
vent that equity attaching ? I do not know what distinct obliga- 
tion there is upon the landlord; — can it be said he must have sup- 
posed they were acting upon what passed in 1790, and therefore 
be ought to have warned them ? That is inconsistent with the 
whole tenor of his defence ; for he denies any promise in 1790, 
upon which they ought to have acted, and’states that he had totally 
foi^otten it. Also, taking the agreement of 1794 to have exist- 
ence, there was a case to which he could refer the improvements ; 
for in the nature of that arrangement is implied that some im- 
provements should take place. At what period am I to say he 
must have seen that they were exceeding the limits of any expense 
they could reasonably be supposed incurring in consequence of 
the arrangement of 1794 ? Of course he was to see some improve- 
ment^ and there was no neglect in not guarding against making 
those. But suppose there was a period, it would then come back 
to the case of a tenant from year to year, making improvements 
at his own discretion, upon the hope arising from the habit of his 
landlord, that it would be worth his while to take the chance, 
having no apprehension of being disturbed ; and I believe that is 
the real troth of this case. These parties, independent of any 
promise, rested so much upon the faith Uiat they should not be 
disturbed in the enjoyment, as their ancestors bad not been for 
many years, that they thought themselves as safe as if they had a 
lease; — but can I convert that hope into an actual engagement by 
the landlord, binding him down to permit them to continue in 
possession not for a definite period according to the agreement in 
1790, but until they shall be reimbursed ? See how far this would 
extend. The case hardly occurs of a good tenant, especially 
where tenants are seldom turned out, who does not make some 
improvement; Can a court of equity say such a tenant is never 
to be removed until it has been settled in equity how much he has 
Imd out under the expectation that he should not be turned out, 
and the landlord would not exercise his legal right until reim- 
bursement'? This is a hkrd case upon the plaintifis, if they lose tffl 
this money. But to g^ve redress in a particular case, likely to 
occuf rarely, am 1 to lay down a principle that would shake the 
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security of property iu' alraodt all its ramificattons, and the deal- 
ings of men with each other ? For that purpose, 1 must say, that 
the true measure of justice is, that a landlord shall never turnout 
a tenant if improvements have been made with the knowledge of 
the landlord until the tenant shall be completely reimbursed. 
The only possible ground is upon the footing of the agreement of 
1794 : but that is inconsistent with the shape of the bill. If a 
landlord enters into an arrangement with a tenant relative to im- 
provements, and so completely sanctions them that he himself 
agrees to advance part of the money, implying that another part 
is to be advanced by the tenant ; I doubt whether that does not 
fasten an equity upon the landlord, precluding him, when these 
improvements are made under his authority, from saying there is 
an end of the lease. Such an arrangement, though without a 
specific agreement, would imply one, as it would be socontrary to 
good frith to encourage a tenant in so positive and direct a 
manner to proceed in particular improvements, and then deny 
him all benefit, that 1 think equity would interfere, and hold it an 
implied term that the tenant should have the fair benefit from 
the improvements thus made by the concurrence of his landlord. 
But the bill is not framed for redress upon that ground. On the 
contrary, they (the plaintiffs) entirely pass by this agreement, and 
will not admit that their improvements had the slightest con- 
nexion with it. Bill dismissed, but without costs. 

Upon the case of Robertson St. John, (m) Sir W. D. Evans 
obwrves, that he has sometimes had doubts whether there was not 
sufficient mutuality to come to a different conclusion from *h ftt 
arrived at in that case. Lord Bolingbroke, tenant for life, with 
remainder to his son the defendant in fee, granted a lease for 31 
years, covenanting that his son should confirm it when he came of 
age. Soon after the defendant came of age the lessee wrote to 
him stating his agreement with his father, and that in consequence 
of it he had laid out considerable sums of money. To this letter 
the defendant wrote the following answer ? “ The agreement cer- 
tainly does not bind me ; but the money you have laid out cer- 
tainly entitles you to a renewal from roe, which I shall be happy 
to give you on this consideration.” The bill which was filed by 
the assigneeiof the lessee who had become bankrupt, alleged that 


(n)’l Bto. Ch, Ca. 139 . 
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the lessee and also the plaintiff had laid out further sums on the 
premises, and prayed a specific performance; and it being urged 
upon demurrer to the bill, that the agreement as stated was 
nudum pactum^ Lord Thurlow said, that the intention of laying 
out fiirtber sums not being mentioned in the letter, the promise 
was nudum pactum^ which equity would not perform in specie ; 
although bad he stated that intention, and the promise had been 
founded on it, the plaintiff should have had a specific performance. 
The circumstance of laying out the money afterwards, as it was 
voluntary, will not vary the nature of the case. The objection of 
Sir W. D. Evans seems to be, that there was no occasion in this 
case to consider the effect of the previous or subsequent expendi- 
ture as to the mutuality of the contract ; because in every agree- 
ment for a lease the agreement to take a lease is a sufficient 
consideration for the mutual agreement for granting one; and the 
question cannot be affected by any considerations of excess of 
benefit on the one side or the other. Here it was admitted on 
both sides, that the agreement with tiie father was binding on the 
son : but it might be fairly questioned whether the transaction by 
letter did not amount to a concluded agreement, as far as it went, 
to grant a lease within the statute of frauds; and then the circum- 
stance of the motive alleged being the past expenditure of the 
lessee was immaterial, since without any such allegation there 
would have been a sufficient mutuality, if it appeared that it was 
the intention of the one party to grant a lease, and the other to 
take it. With respect to this particular case other questions 
might have arisen on the ground of the admissibility of parol 
evidence, which might ultimately have produced the same result 
as that to which the court came : but the principle would have 
been essentially different. It seems to be clear, however, that 
a parol agreement in consideration of past expenditure is so 
far^ nudum pactum^ that it will not come under the head of 
cafi^s upon part performance where parol evidence is ad- 
miasible; neither does it appear that money laid out afterward 
will vary it. 

The mere fact of possession by a tenant holding over will not 
wagh much ; because the tenant of course continues in possession 
until he has notice to quit : and it is not like the delivery of the 
^possession by the person having it to the person claiming it. So 
likewise the payment of an additional rent under such circum- 
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stances is equivocal : but \t^ on a plea of the statute, an averment 
hy the tenant that the landlord accepted the rent on the footing of 
the agreement stands uncontradicted, the payment of rent is no 
longer equivocal ; and it is incumbent on the defendant to saj 
whether he accepted the rent on the footing of a holding from 
year to year, or on what other ground, (n) The benefit of the plea 
in the case cited was saved to the hearing on the authority of the 
case of Chari wood v. The Duke of Bedford, (o) In the same 
case, (Wills v. Stradling) the plaintiff, the lessee of a farm, staled 
improvements made at a considerable expense : but the lord 
chancellor observed that, as to money laid out on the faith of the 
agreement, there was no ground for it here stated; it was not the 
case of a building or repairing lease ; neither was the money 
alleged to have been laid out w^ith the privity of the defendant. 

In Allen v. Bower, (p) the lessor made a verbal agreement 
with his lessee to secure him in possession of the premises during 
his (the lessee’s) life; and in consequence of this promise the lessee 
made considerable improvements; and after the lessor’s death a 
memorandum (upon which some remarks will hereafter be made) 
was found amongst his papers, desiring that the plaintiff might 
not have his rent raised, as it w'as reasonable for him to grant a 
lease on account of the improvements which he had made, and 
which must have distressed him. Before the discovery pf this 
memorandum, it appears that the case had been referred to the 
master to inquire what interest was intended to be granted; 
and Liord Tkurlow said, the rule to direct the master would be 
easy, for the term must be according to the money laid out by the 
plaintiff : but that he must consent, if the term to be granted was 
such as w'ould before that lime have expired, to pay to the de- 
fendant an increased rent equal to tlie additional value of the 
farm. The master on tliat occasion refused parol evidence ; and 
reported that the plaintiff was only entitled to a lease for three 
years, which was the longest that could be by the statute of frauds. 
The case was again referred to the master to state the promise 
made, and referred to by the paper above mentioned ; and the 

master having received parol evidence reported, that if such evi- 

> 

(Ji) Wills V, Stradling, 3 Ves. 378, iu question, although it xvas involved 
(o) 1 Atk. 497. But no part of the in that case, 
discussion, as reported, has any imme*’ (p) 3 Bro. Ch. Ca. 149. See I Fes.J. . 
diate reference to the particular point 331. 
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dence were adeaissible, the interest which the tenant was to 
acquire was an interest for life; and Lord Thurlow decreed a 
lease for 99 years determinable on the life of the lessee. And 
subsequently his lordship stated, that the decree had been made 
on evidence of the promise, and a part performance by the plain- 
tiff; and it Seemed to him that such promise would sustain a 
specific performance. But the decretal order was afterwards set 
aside, as having been obtained on an interlocutory motion without 
consent. Lord Redcsdale, referring to this case in CHinan r. 
Cooke, {supra) said he knew it never came on again. Whether 
the decision would have been the s^me if it had, he could not 
say : but that must at all events have depended on its being con- 
sidered a part execution of a parol agreement ; for Lord Thurlow 
thought the paper left behind by the lessor shewed that he had 
come to some parol agreement, and having done so, bad let the 
plaintiff into possession ; and that the plaintiff had laid out great 
sums of money upon the farm. This he considered as proved by 
that paper, which be considered as evidence of a confession by 
the lessor of that fact ; and this be thought sufficient ground for 
directing an enquiry, what was the agreement entered into to 
which the paper referred : that is, he considered the paper not as 
an agreement to be supplied by parol evidence, but as evidence 
of a ^arol agreement. There were very great doubts whether 
that was a solid distinction, though Lord Thurlow took it up 
very strongly, and his opinions were very seldom unsatisfactory. 

In Frame v. Dawson, the plaintiff as tenant alleged that 
the party wall being in a ruinous state, he applied to the de- 
fendant requesting he would either contribute to the repairs, or 
make some abatement in the rent ; that the defendant refused to 
do either, but promised, in consideration of the plaintiff’s repair- 
ing the party wall, to grant him. a further term for ten years. 
The defendant admitted having said that, if the plaintiff should 
be obliged to pull dowu the wall and rebuild it, he might be 
inclined to grant a further term of ten years : but denied that be 
had made any absolute promise. Evidence having been examined 
in support of the respective allegations, Sir W. Grant, M. R- 
said, Jt is admitted that, supposing an agreement ever so clearly 
.proved ; yet, as a parol agreement, the plaintiff is not entitled to 


(/jf) 14 Ves, S86. 
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have it executed^ It is necessary therefore to shew a p^t pet-* 
foraance, that is, an act unequivocally referring to and resulting 
from the agreement, and such that the party would suffer an 
injury amounting to fraud by the refusal to execute that agree*- 
ment. But that is not the nature of the act in this case. First, 
it is equivocal. Secondly, it is such that it. easily admits of com- 
pensation without executing the agreement. This is not an 
unequivocal act, for it would have taken place equally if there 
bad been no agreement. The principle of the cases is, that the 
act must be of such a nature, that if stated it would of itself infer 
the existence of some agreement, and then parol evidence is 
admitted to shew what that agreement is. But this act would 
not infer an agreement, as it must have been done by the party 
either at his own or his landlord's expense. Then is there such 
injury as cannot be easily repaired in any other way than by exe- 
cuting the agreement ? No : for the money wdiich he has expended 
he may recover from the landlord, if it was by the landlord that 
the expence was to be borne. The circumstance, that the party 
may be obliged to resort to an action to recover the money, is no 
reason for taking the case out of the statute.” The principle of 
compensation laid down in this case, it is obvious, is applicable to 
cases where the purchase money has been paid ; and will go a 
great way to overturn the doctrine of the case» which have been 
before alluded to, where it has been said that payment of the 
substantia] part of the purchase money will take the case out of 
the statute. 

Where evidence of a parol agreement is admissible on the 
ground of part jierformance, the next question relates to the 
nature of such evidence. In the case of Mortimer v. Orchard, (r) 
on a bill for specific performance to renew, the plaintiff having 
built a house ; the only witness for the plaintiff proved an agree- 
ment different from that in the bill, and the defendants^stated an 
agreement differing from both. In strictness the bill ought to 
have been dismissed : but since there were two defendants against 
one witness, it was held that their testimony ought to prevail, and 
a specific performance was decreed according to the admission of 
the defendants. But in subsequent cases, (s) the plaintiff having 

(r) 2 Ves. J. 24S. Lindsey i». Lynch, 2 Seko. and.Lefr. 1 . 

(«)Woollam V. Hearn, 7Vcs.«ll. 
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failed in establishing the agreement insisted on, the court would 
not decree the performance of the agreement admitted by the 
answer, but dismissed the bill without prejudice to bringing a 
fresh bill. 

Ill Gregory v. Mighell, (s) there was an agreement in part 
performed, and possession though w'ithout express assent ac» 
quiesced in, and expenditure permitted; a specific performance 
was decreed, although the defendant in his answer alleged that 
there was a provision in the agreement that he should be at 
liberty to resume the possession of the land, or any part of it, 
whenever he might think proper : but this allegation was not 
supported by his witness, and was contradicted by the plaintiff's 
witness. In the same case it was held that an allegation of the 
bill that the plaintiff was to pay taxes, and do necessary repairs, 
not having been proved, was no substantial variance; because 
it was an admission against himself, and immaterial from his 
legal liability. The prayer of the bill was for specific per- 
formance, and injunction against an ejectment. Sir W. Grant 
expressed himself in the following manner, with respect to the 
nature of the possession of the tenant. It is said, however, 
that the possession was taken without the defendant’s consent, 
and consequently is not to be considered as a possession under 
the a^eement. The plaintiff had no other title to possess the 
land, and therefore his possession is primd facie to be referred 
to the agreement. As to the defendant’s allegation that it was 
without consent; besides that it seems to be disproved by the two 
witnesses, I do not conceive that the defendant is now at liberty 
to say it was a possession that bsid no reference to the agreement, 
as be permitted the plaintiff to remain in possession, and to make 
expenditure upon the land for eight years before he brought an 
ejectment. He must have known that the expenditure was made 
upon the faith of the agreement; and I cannot now permit him to 
turn round and say the plaintiff has been possessing merely as a 
trespasser as he must be if his possession is not to be referred to 
the agreement.” 

Another point of importance remains to be mentioned in this 
case, of which no notice seems to be taken in the marginal ab- 
stract. The. bill stated that in 1799 the defendant agreed to let 


(t) 18 Yes, S 28 . 
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to the plaintiff, and the plaintiff to take from him, the premises in 
question for 21 years from 29 Sept 1799, at a fair and just annual 
rent to be fixed and ascertained by two indifferent persons, the 
one to be chosen by the plaintiff and the other by the defendant, 
with liberty to the arbitrators in case of their differing to choose 
one or more umpires. vThe bill further stated that, in pursuance 
of the agreement, the plaintiff and defendant proceeded to the 
choice of arbitrators, and agreed to enter into bonds of arbitra* 
tion. The bill then alleged that the defendant refused to sign 
arbitrators' ^bonds, and the arbitrators refused to proceed unless 
such bonds were signed. These facts were admitted on the other 
side. Upon this part of the case the master of the rolls said, 

the non-payment of rent is accounted for by the circumstance, 
that the rent was not fixed in the manner stipulated by the 
agreement. After it was known that the arbitrators had not 
fixed any rent, and that none of the other means provided by 
the agreement were resorted to, the defendant still acquiesced in 
the plaintiff's retaining possession of the land : that is a case in 
which the failure of the arbitrators to fix the rent can never affect 
the agreement. It is in part performed ; and the court must find 
some means of completing its execution, as I have already said 
the {daintiff is not to be considered us a trespasser. Some rent 
be must pay : the amount must be fixed in some other mode ; and 
it seems to me that it should be ascertained by the master with- 
out sending it to another arbitration, which might end in the 
same way. A specific execution must, therefore, be decreed : the 
master to ascertain what in 1799 would have been the fair rent of 
these premises, upon a lease for twenty-one years from that year ; 
and I do not see how 1 can. exempt the defendant from payment 
of coats.” 

Where (i) there was evidence of an agreement having been con- 
fessed by the defendant, it was decreed to be carried into exe- 
cution, though proved by one witness only, and positively denied 
by the answer. So specific performance of a parol agreement in 
part performed after delivery of possession was decreed on the 
testimony of one witness only, supported by circumstances against 
the denial in the answer, (m) In this case, to a certain extent 
both parties were agreed : as to the fact of a contract, the quantity 


(I) Only V. WulLer, s Atk. 407 . 


(li)MorpheUt’. Jones, 1 Sivanst. 17:2. 
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land snd the possession taken under the contract, either as a 
tenancy from year to year or a future lease. The defendant 
alleged that no term was specified, and therefore the contract 
was not obligatory. On the other hand it was alleged and 
proved by A., who made the agreement as agent for both parties, 
that it was not the mere promise of a lease, but included a specifi* 
cation of what that lease was to be: to commence from Michael* 
mas day, 1809., at a rent to be fixed by B., afterwards reduced by 
both parties to 1100/.; and for the period of twenty-one years. 
Supposing this representation correct, here were all the parts of a 
complete contract. The question, therefore, was whether the 
testimony of the agent was sufficiently corroborated, it being 
abundantly clear that the testimony of one witness, corroborated 
by collateral circumstances, may prevail against the positive oath 
of the defendant. All that passed strongly confirmed the testi- 
mony of the agent. The fact that the parties ascertained the 
quantum of the rent was cogent presumptive evidence, that they 
had also ascertained the duration of the lease. From the time the 
rent was fixed, to 1815., when notice to quit was given, nothing 
passed further to ascertain the terms of the agreement ; and the 
continual payment of rent during the interval is a circumstance 
the most improbable on the supposition that those terms were still 
unascertained. In this case also there was a written authority to 
take possession ; on which it was argued that the written autho- 
rity was a written agreement, which precluded the admission of 
parol evidence: but his honour the M. R. said he could not so 
consider it. It was the consequence of an antecedent agreement, 
and not the agreement itself ; and it should not escape attention 
that it coincided in time with the parol agreement proved. The 
next act was a letter written five months after the contract, 
nothing having intervened to render the situation of the tenant 
more permanent, “ I cannot,’’ observed his honour, ‘‘ interpret that 
letter, as referring to a mere vague promise; written in a style the 
reverse of imperative ; expressly mentioning a lease, and evidently 
supposing in the tenant a title to a term ; to me it seems the letter 
of a landlord bound by an equitable contract” It was then 
argued that the relinquishment by the lessee of a large portion of 
the land repplled the supposition of a right : but the transaction 
consisted not only in the relinquishment of seventy ouf of one 
hundred and fifty^iicres j but in the reduction of the rent from 
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400/. to 150/. Oat of one hundred and fifty acres, which he held 
at 400/. rent, he retained eighty at 1501. rent. That might be a 
fair inducement to relinquish his right to the rest. On the whole 
the circumstances were abundantly sufficient to confirm the state- 
ment of the witness ; and the plaintiff was therefore held to have 
established a parol agreement in part performed. The first agree- 
ment being once fixed such as equity will entbrce, the second only 
reduced the quantity of land and of the rent, leaving the original 
agreement good (or the residue. 

Where it is oath against oath, and an issue is directed to try 
whether such an agreement existed, the Court will order the de- 
fendant’s answer to be read at the trial at law ; as it is a mean of 
trying by a jury, the credit of the witness, and the party ; but if it 
does not depend singly on the oath of the witness, but his evidence 
is corroborated by circumstances, no such direction will be made 
by the Court on granting an issue, {x) 

If an agreement is in part performed by one of the parties, it is 
too late for the other to complain of fraud or surprise, and to 
attempt thereby to set it aside : but a court of equity will notwith- 
standing decree a specific performance of the residue. (^) 

Parol evidence is udmissible to explain the terms of a written 
agreement, in which there is any latent ambiguity : but in general 
the terms of an agreement, whether in writing or by parol, ought 
to contain with sufficient certainty the terms on which the lease is 
proposed id be granted. Therefore, where (s) a tenant in pos- 
session under articles of agreement impeached by his landlord 
proposed to pay an increased rent, a bill for specific performance 
by the landlord was dismissed, because the period when the in- 
creased rent was to commence had not been agreed upon. In one 
case, (a) however, where there was an agreement between land- 
lord and tenant, signed by the landlord for a new lease, to be 
granted at any time after the repairs should be completed by the 
tenant with all convenient speed ; but blanks were left for the day 
of commencement; and the landlord, after the completion of the 
repairs, tendered a lease, insisting that the lease should com- 
mence from that time, which the tenant refused, because he said 
the new l^e was to commence after the expiration of the old 

(jp) Oaly V. Walker, 3 Atk. 407. Ball, and Beatt. 363. 

(jf) The Earl of Anglesey n, Annes- (a) Pym v. Blackburn, 3 Ves. 84. 
ley, 1 Bro. P. C. 289. Toral. more fully slated, enie 189. 

(%) Lord Ormond v. Anderson, 2 
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one. The master of the rolls, after refusing to admit parol 
evidence, said there was difficulty on both sides. The plaintiff 
was entitled to a specific performancelf he insisted on it : but he 
had not made out a case for a decree that the lease ahould com* 
mence sooner than the expiration of the old lease. It may be^ 
however, observed, that it is extremely doubtful whether this case 
would now be followed. 

The durt^tion of the estate or term of years, if the agreement be 
for a lease for. years, should also be ascertained, (b) as well as the 
quantity of rent, either by the terms of the agreement, or by refer- 
ence to some circumstance aliunde by which it may be ascer- 
tained : if these particulars depend on the approbation of a third 
person, or any other extraneous circumstance, a court of equity 
will direct proper issues to ascertain the facts before it decrees 
a specific performance, (c) There are cases, however, which have 
admitted of a qualified species of relief, although no term was 
specified in the agreement. When, (d) for instance, there was a 
memorandum of agreement between A. and B., and signed by 
tliem ; expressing, that in consideration of 140/. A. doth agree to 
let, and B. doth agree to take a certain messuage at 40/. rent ; 
and it is further agreed that A. shall not raise the rent, nor turn 
out B. so long as the rent is duly paid quarterly, and B. does not 
sell any article injurious tu A. in his business : and the plaintiff 
had also paid a consideration of 40/. Though the terms of the 
agreement did not exclude the construction of its beiifg an actual 
demise, as will more clearly appear by the sequel ; yet the import 
of the whole, looking to some future interest, and a more perma- 
nent interest tlian from year to year, a demurrer to a bill for spe- 
cific performance against A. who had succeeded in ejectment (e) 
was over-ruled. The Court admitted that there should be suflS- 
cient evidence of the term intended to be granted : but if the 
tenant might be turned out at the end of the year, he would pay 
80/. instead of 40/. per annum ; because 40/. was paid for consider- 
ation. The eii'O, therefore, the Court thought, admitted of this 
limited species of relief, namely, decreeing the defendant, either 
to repay 40/., or to execute some lease which would enable the 

(fr) Ciinaa v. Cooke, I Sebo. and Bro. P. C. 322. Toml. 

Lefr. 22. Gordon v. Trevelyan, 1 (d) Browne r. Warner, 14 Veib 156. 

Price's Exch. Hep. 64. (e) See Doe d. Warner v. Brown, 

(r) Plunket ti. Lord Kingsland, 1 8 East 165. 
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plaintiff to recover at law. The execution of the ejectment was 
restrained by injunction, and the injunction was afterwards con- 
tinued (/) to the hearing #pon the terms that the plaintiff should 
permit the defendant to repair, and should pay the arrears and 
accruing rent ; but without any prejudice to any action which the 
defendant might bring against the plaintiff for the mesne profits 
beyond the sum of 40/. a year, from the time of the recovery in 
ejectment during the time the plaintiff should so hold pver. The 
case does not appear from the reports to have ever come to a 
final hearing. 

But the reference which has been mentioned must be clearly 
made in order to admit parol evidence. Therefore, where (g) an 
estate was advertised to be let for three lives, or thirty-one years, 
and a written contract was entered into for letting the premises 
without specifying for what estate, and not mentioning the adver- 
tisement, it was held by .Lord Redesdale, that the advertisement 
could not be incorporated into the agreement by parol evidence. 
With respect to the general question, his lordship said, Here, if 
the agreement had referred to the advertisement, I agree parol 
evidence might have been admitted to shew what was the thing 
(namely, the advertisement,) so referred to. Further, it would 
have been an agreement to grant for so much time as was ex- 
pressed in the advertisement, and then the identity of the adver- 
tisement might be proved by parol evidence.*’ So where {h) an 
agreement referred to so much of another paper as had been read, 
it was held by Mr. J. Buller, sitting in Chancery for Lord 
Thurlow, that such reference was not sufficient, and could not be 
supplied by parol evidence. The learned judge, in delivering his 
opinion, said, ^^The whole depends upon parol. If the agree- 
ment is certain and explained in writing, signed by the parties, 
that binds them ; if not, and evidence is necessary to prove what 
the terms were, to admit it would effectually break in upon 
the statute, and introduce all the mischief, inconvenience, and 
uncertainty the statute was designed to prevent.” (i) The ne- 
cessity, that the»entire agreement should be in writing, and not 
in any respect depend upon parol evidence, was also expressed 

(/) See 14 Ves. 4is. (i*) See Lord Redesdale's obsertii- 

ig) Cliaao v. Cooke, 1 Scho. and lions on the report of this case in 
Lefr.SS. 1 Scho. and 35. 

(h) Brodie v, St, Paul, 1 Ves. J. 336. 



tOS On agreements. [Chap. II. 

by the Court of Exchequer, in the case of Stokes Moor, (it) 
So in Blore V. Sutton, (/) a material part of the agreement not 
being included in the written agreemAoit, Sir W. Grant stated it 
in objection to the specific performance, that the whole agreement 
was not in writing. 

In the case of Brodie v. St. Paul, abovementioned, Mr. Justice 
Buller expressed an opinion that there could be but one con« 
abaction upon the nature of frauds : whatever it is, observed the 
learned judge, it ought to hold equally both in courts of law and 
of equity; and that as it is settled in equity, that a part perform* 
ance takes it out of the statute, the same rule shall hold at law. 
But in Cooth v. Jackson (m) Lord Eldon took an opportunity of 
expressing strongly a contrary opinion to that of Mr. J ustice Bul- 
ler. If you address yourself,’’ observed bis Lordship, ** to the 
question how courts of law are to execute the equitable jurisdic^ 
tion in questions of part performance, it is absolutely impossible 
that they can exercise it. All the doctrine of this court, (that ia, a 
court of equity), attributes great weight to the oath of the defend- 
ant, It seems to have been forgotten in courts of law, that here 
the testimony of witnesses is appreciated not only by the intrinsic 
credit due to that testimony, but also by the consideration what 
the defendant, against whom it is produced, has said by his 
answer. If the defendant denies that any parol agreement ever 
took place, a court of equity will not inquire into the truth of that 
deuial. In every case where the parties go to issue, (at law) a 
court of law must understand that the defendant does deny the 
agreement; and a single witness would according to that doctrine 
fix upon the defendant the whole eflect of the equitable jurisdic- 
tion ; whereas, if the plaintiff comes into equity, the moment the 
defendant in the form in which issue is here joined by his answer 
says there was no agreement, the witness would not be heard; or 
if he was heard, unless supported by special circumstances, giving 
bis testimony greater weight than the denial by the answer, the 
court would not make the decree.” 

Tbe objection, observes Sir W. D. Evans, of uncertainty ought 
not to be confounded with ambiguity ; unless in cases where the 
ambiguity is of such a nature as not to be removed by the process 
of judicial eonstruoticui ; for where a court by aid of constraction 


(k) 1 Cox S19. 
(/} 8 Mariv. 287. 


(m) 6 Yes. 39. 
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inrers the existence of a given intention^ such intention^ once esta« 
blislied, miist for all ulterior purposes be considered as equally 
certain as if it had been diltinctly expressed. In the following 
case,<n) however, Lord Redesdale appears to have thonght that 
a considerable degree of ambiguity, although not amounting to 
uncertainty, in the sense in which it has been endeavoured to dis- 
tinguish it, was a sufficient objection to equitable relief: but the 
observations were not essentially necessary to the decision of thiP 
case. The defendant made a lease for 6 years, at a rent of 85/., 
with a covenant, during his life, to renew the lease by giving 
another lease when applied for : the plaintiff to have a power to 
surrender upon giving six months' notice. Such notice having 
been given ; upon a subsequent treaty, the defendant indorsed an 
undertaking upon the lease, to perfect a fresh lease to the said 
lessee at any time when he should demand the same, at 5/. a year 
less than the within mentioned rent. The question so iar as 
relates to the present purpose was, whether this agreement ex- 
tended to a repetition of the covenant for renewal. Lord Jledes- 
dale having expressed his opinion, proceeded to say, The in- 
strument is certain to a certain extent, that is, as a contract to 
grant a like term as that in the instrument on which it is indorsed: 
but there is nothing from which it is by any means to be inferred 
to be a contract to grant a future as well as present lease. Then 
if it be uncertain whether the contract extended to a future lease, 
I take it there can be no ground for coming into equity to enforce 
it. This uncertainty in itself may form a ground of objection: the 
consequence is, unless the conscience of the court be sufficiently 
satisfied by such evidence as it can allow, that there is a contract 
for a future lease, it canuot interfere. It might be different if the 
instrument would be merely nugatory, if it were held not to give 
what was contended for : it might be well argued in that case, that 
the party must have intended to enter into some contract, and 
that it must have been fraud so to express this agreement, that k 
contained no contract. But it is different, where the agreement 
may have a certain effect, though not to the extent contended for. 
la the case of Brodie o. St. Paul, because part of the contract 
was, that the lease should contain such of the covenants as had 
Imea read, and as it was impossible to ascertain what they wmre 

(«) Hmett v. YiddiiWi S Sebo. and Ifdir* 549. 

1 
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but by parol, the court could not execute the agreement, and 
yet the party who signed that agreement meant to make some 
agreement : both parties might be said to be to a certain degree 
in fault, by leaving the agreement so far uncertain.” With refer- 
ence to the principal case. Lord Redesdale said, it is too uncer- 
tain whether he has done so, (i. e. whether the defendant intended 
to include a covenant for renewal) to admit of its being the found- 
^ion of any proceeding either at law or in equity. And I think 
it is important that this should be so considered, because the true 
foundation, on which a party is to be charged specially on the 
contract, is that he knowingly entered into the engagement, which 
is sought to be specifically enforced ; and, if the terms are am- 
biguous, it is impossible for the court to say that be has done so. 
The court cannot be certain it is doing justice when it acts on 
such contracts ; and it is better even, for avoiding fraud, to suffer 
the party to escape out of a contract which he may have intended 
to make, when it is so ambiguously expressed, than to attempt to 
enforce it on a conjecture that such was the intent of the parties. 
Nothing gives so great an opening to fraud as ambiguous words 
in an instrument. Persons executing instruments are frequently 
not acquainted with the meaning of the words, even where they 
are clear : but if words in themselves ambiguous were permitted 
to operate to create a contract, which it may not have been the 
intention of the party to enter into, and where the consequence 
would be to charge the party beyond the clear effect of the words, 
it docs appear to me that the courts would run the risk of doing 
greater mischief. They may do injustice in a particular case by 
refusing to act on such ambiguous words : but, on the other hand, 
they may induce persons who intend fraud to use ambiguous 
words for the purpose of fraud.” On the whole of the case, bis 
Lordship, (though he had considerable doubts) thought the bill 
ought to be dismissed ; if the plaintiff thought fit to wave any 
action at law against the defendant, without costs ; if otherwise 
with costs. 

In some cases it is important to examine whether the commu- 
nications, which have taken place, do in fact amount to an agree- 
ment, because no person should be held to have in fact entered into 
an obligatory engagement without sufficient evidence, arising out of 
the circumstances of the case, of his intention so to do; and any 
acts which only amount to an intimation of intention shewing 
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at the same time that such intimation was not intended to have 
an obligatory effect, ought not to receive a more ^extended appli- 
cation. The case of Ta#ney v. Crowther, (o) before Lord 
Thurlow^ involved an important question upon this subject, whiclS 
it will be proper to refer to, although not directly applicable to 
the general subject of the present work. In that case, an agree- 
ment made between the parties was reduced into writing, but not 
signed ; the defendant declaring that his own word should be as 
good as his bond, (p) The defendant, in answer to a letter 
reminding him of his expression, and urging the signing of the 
agreement, acknowledged that he had so said; that there was 
time enough before Michaelmas to settle ever thing; and repeated 
that his word should always be as good as any security that he 
could give. Lord Thurlow thought this letter sufficient to pre- 
vent the operation of the statute of frauds, and overruled a plea 
of the statute. Upon the case coming again before the court his 
Lordship, after expressing his opinion upon grounds irrelevant to 
the present purpose, that there was sufficient to satisfy the statute, 
added, then, independent of the statute, if a letter now will bind 
the party, before the statute a parol agreement would have been 
binding. The question here is, whether there is sufficient to 
raise a contract that will bind. If the letter cannot be referred to 
the agreement, or does not contain proper terms, 1 cannot treat it 
as out of the statute : but 1 confess, on what appears here, the 
papers do refer to that agreement, and contain a promise to per- 
form it. The defendant did intend by the letter to raise a confi- 
dence that the agreement should be performed. If he had meant 
only to treat further, it would not have taken it out of the statute, 
being only ad referendum : but no doubt he meant to refer to the 
agreement which had been reduced into writing, and which he had 
carried away with him. It is argued that he took time till 
Michaelmas, not to complete the former, but to make a further 
agreement; it is true the conveyance was to be at Michaelmas. 
Then what are his words: ^ My word shall be as good as any security 

(#) ^ Bro. Ch. Ca. 318. for refusing to enter into a written 

{p) This is a very proper feeling agreement, 1 would advise every per- 
afker an engagement *• but, from nu- son to regard such a declaration on 
merous instances of the bad faith of such an occasion with extreme sus- 
parties which have fallen under my picion. MS. note by Sir W. D. Evans, 
observation, assigning it as a reason 
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wbidi I can give.* Tbe signing the paper was the security pointed to. 
On tbe whole matter, therefore, be has agreed by writing to sign 
it. Several cases have been cited ; and it has been argued that he 
declined to sign it. If he had said be never would sign it, be routd 
not have been bound : but if he said be never would sign it, but 
would make it as good as if he did, it would be a promise to per> 
fiorm it. If he said he never would sign it, he would not hamper 
himself by an agreement, it would be too perverse to admit it ; 
but here, I am of <^inion that the agreement must be performed.’* 
In Foster v. Hall, ( 9 ) Lord Alvanley alluded to the circumstance 
of tbe decree having been made by consent : but Mr. Lloyd and 
other gentlemen of the bar informed him, that though the terms 
were taken by consent, the point was adversely determined. 
Lord Redesdale also, in Clinan v. Cook, (r) observed that Lord 
Thurlow gave the defendant his costs, provided he consented to 
deliver up the possession within a certain time ; and adds, “ his 
liordship (Lord Thurlow) was diilident of bis opinion, and inti- 
mated that he did so to secure against an appeal.” Mr. Eden, 
however, in his edition of Browne’s Reports states that this fact, as 
related by Lord Redesdale, is not stated in the registrar’s book, 
where costs appear to be given only to Morrell the trustee. In 
the same case of Clinan v. Cook, Lord Redesdale classes the 
case of Tawney v. Crowther(s) with the case of Allen r. 
Bower, (t) In the case of Allen v. Bower, the memorandum 
found amongst the papers of the lessor after his death was to the 
following effect: Whereas A. and B. have been at very large 
expenses in both their farms, which were greatly run out, and 1 
knofy hurt them much in their circumstances, 1 desire they may 
not be raised in their rents on any account, as I have promised 
this order should be given by me, as not willing to grant them 
leases, which was reasonable for me to do, as 1 know full well the 
rent would not be paid for some years, tbe farms being so much 
out of order. 1 hope this will be duly observed by those in pos- 
session of my estates, as witness my band this 10th day of Octo- 
ber 1775. R. Bower.” “ In the first case,” said Lord Redes- 
dale, meanuig Tawney v. Crowther, where a man said he would 
not sign a pi^r. Lord Thurlow considered this tantamount to a 
signature; and in tbe latter, (Allen v. Bower) where the exprea- 


( 9 ) S Ves. 718. 

(r) I ^h. and Lcf. tupra. 


(«) Supra. 

(f) Jnte, 103. 
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fiioBs of the party were, that he had not giren his tenant a lease, 
because he was not willing to grant a lease, his lordship held this 
as an agreement to grant a lease. I confess,’* continued Ltord 
Bedesdale, my mind could never follow those two cases; and 
there were great many doubts amongst the bar on both of 
them.^* 

In the abovementioned case of Clinan v. Cook Lord Redesdale 
said he should have had great difficulty if there had been any 
evidence of part performance : he must then have directed an en- 
quiry, for the party had not suggested by his bill that the agree- 
ment was for three lives or any specific time, and the case stood 
both on the pleadings and evidence in an imperfect state on that 
head. This last point, how far parol evidence can in respect of part 
performance be admitted to supply a defect in a written instru- 
ment which upon the face of it was void for uncertainty, was not 
necessary to the decision of the case. The question also, whether 
an agreement for three lives or thirty-one years was such an uncer- 
tainty as to render the agreement void, did not necessarily arise, as 
there was no legitimate proof of the existence of an agreement to 
that effect; and the general question whether an agreement 
expressed in the alternative might not be valid so as to give an 
option to one of the parties was also very slightly alluded to, it 
being only said, that in the advertisement there was nothing 
which gave the choice to the tenant. The question whether such 
an agreement does not give an option to one of the parties, and if 
ao, to which, still remains open to discussion ; and if the tenant 
could not insist upon having the option himself it would seem 
reasonable that he should have at least a claim upon the landlord 
for a lease for the one estate or the other according to bis own 
option. 

In the course of the discussion in Clinan v. Code, a case (u) 
was referred to as an authority, that an agreement might be car- 
ried into execution, though no specific tenn is mentioned. In 
that case, however, no allusion was made to the point in question; 
and the note of it is too loose to be entitled to any weight as au- 
thority. The allegation of the bill was, that the plaintiff, a tenant 
for 1 1 years, agreed to lay out money in repairs if the landlord 
would enlarge the term to 21 years, or add fourteen years, or as 


(f/) Anon. 5 Vin. 522. pl« 38. auie 182. 
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nmny as the ienaiiit should think fit. The landlord replied, they 
would not fell out about that ; and afterwards declared that be 
wopld enlarge the term, without mentioning any term in certain. 
The performance was resisted on the ground of the statute ; and it 
was decreed, in respect of part performance without any allusion, 
as far appears, being made to the uncertainty of the duration of 
the,j]teTm. If an agreement was made in the manner stated, there 
would be no great incongruity in admitting the tenant to claim 
such additional term as he thought proper within the limits of the 
particular periods expressly mentioned. 

The case of Hyde v* Skinner, (t?) as far as it goes, is an aiitho* 
rity that upon a general covenant for renewal, contained in a 
lease for five years, the tenant might claim an additional term for 
21 years, as being the time for which leases are usually made; and 
the same construction would probably have been applied to an 
agreement for a lease for an indefinite term : but Sir W. D. 
Evans adds, I cannot think that such a doctrine would be now 
admitted at law in an action for damages, or be acted upon in 
equity in a suit for specific performance.” 

In the case of an agreement for the grants of leases for lives, it 
is equally necessary that the lives should be nominated, (.r) If 
the parties are agreed as to which should name them, it ought to 
be done in a reasonable time; for a party cannot lie by as long as 
he pleases without nominating them, and* then come for a specific 
performance, because the injury sustained by the lessor does not 
admit of compensation. (^) One case (s) appears to be an excep* 
tion to this rule: that was an appeal from the chancery of the 
great session in Carmarthenshire. An agreement in writing had 
been made in 1800, between A. and B. for a lease to B. of a farm 
belonging to A. for three lives generally, without naming any 
lives in particular. C. purchased the farm from A. subject to 
the agreement, and received rent from B. who occupied under 
the agreement till 1808, when B. discontinued the payment of 
rent, because C. (who had not seen the agreement till 1807) 
refused to perform it. On a bill by B. for a specific performance, 
naqiing the lives of his three children, it was decreed in the 

(v) Supra. fieatt. 285. 

(x) Peniland t). Stokes, 2 Ball, and (s) Kensington v. Phillips, 5 Dow. 

Beatty, §8. P.C.61. 

(y) M*Alpine v. Swift, 1 Ball, and 
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court below accordingly* This decree was aiBcpied in the House 
of Lords with some variations as to the performance of previous 
conditions by the tenant. Lord Eldon observed, that the estate 
having been purchased subject to the agreement, tlie equity of 
the case was, that the agreement should have been made good at 
the time of the purchase; and although it was objected -Ithat the 
naming of the lives now rendered the performance a different 
thing (which was the case) from what it would have been if the 
lives had been originally named, yet it was clear that the parties 
were going on, as if the one had been entitled to a performance, 
and the other had been bound to perform, so that there seemed to 
have been mutual defaults. I have said these few words, con- 
tinued his lordship, because I am anxious that this should not be 
understood as a decision ; that under such an agreement as this a 
party may lie by as long as he pleases, and then apply for a spe- 
cific performance. It is only under the particular circumstances 
of this case, taking it out of the general rule. The contract being 
to let for three lives at 140/. rent, certain repairs being first made 
in the terms of a covenant to that effect, Lord Redesdale ob- 
served, that the repairs must be first done, or otherwise the 
tenant would not be entitled to a specific performance: and the 
decree was so varied. 

Where (o) (here was a parol agreement in 1782 for a lease for 
three lives not then named, nor any stipulation as to which party 
should name them, at a certain rent : and the tenant entered and 
made considerable improvements in 1784 and 1785 ; and the rent* 
being afterwards reduced in 1786, the tenant named the lives, one 
of whom was not in existence in 1783. The House of Lords 
thought the bill should be dismissed, although it appeared in 
evidence that the landlord approved of the lives named in 1786 : 
but they said that no antecedent improvements could give effect 
to such a declaration ; and if they could, the agreement in 1786 
must be understood to be a different agreement from that in 
1782. 

It seems to have been admitted or taken for granted in some 
cases ib) that, upon an agreement for a lease for lives not named, 
the option of naming them within a reasonable time, belonged qf 
right to the tenant: but in the last oientioncd case Lord Eldda 

(a) Wheeler v, D'£sterre in Ireland, (6) See Lord Redesdale in Oherlihy 
S Dow. P. C. 359. I?, Hedges, I Sch. and Left. 123. 

p 
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expressed hiniself in a manner not consistent with that supposi- 
tion ; as in addressing the counsel for the intended lessee he said, 

How would you argue in the court of chancery in the case of an 
agreement for three lives not speci&ed, nor settled by whom to be 
specified? Would the court name the lives ? Mr. Hart. — No. But 
if the riimes were afterwards pointed out and agreed upon by the 
pai:|ies. Lord Eldon. Could the court execute, unless it were 
alleged in the bill that they had agreed to the names ?'^ This is 
all that past on the subject. Tn an early case, Twiford v. 
Buckley as reported in Keble, it might appear that the general 
'question bad been determined in favour of the covenantee: 
but, on reference to a report apparently more accurate, it ap- 
pears that the right of nomination was specially reserved to the 
lessee, (c) 

In the case of large properties the continuance of possession 
for a length of time, is usually a sufficient inducement to farming 
tenants to forego the examination of their landlord’s title. But 
the speculations in land during the last thirty years, amongst 
other objections to fulfilling contracts, has raised much discussion 
on this point ; without however coming to any very satisfactory 
conclusion. 

An expression of Lord Mansfield upon the subject in question 
has been much more referred to in the course of subsequent dis- 
cussions, than from its importance or its connection with the 
immediate question before him it seems to have deserved. In the 
case (d) alluded to the point decided was, that a lessee upon a 
lease made subsequent to a mortgage could not defend himself 
against an ejectment by the mortgagee, or require a previous 
notice to quit. In the course of the judgment Lord Mansfield 
said, “ Whoever wants to be secure when he takes a lease, 
should inquire after and examine the title deeds. In practice, 
indeed, especially in the case of great estates, that is not often 
done, because the tenant relies on the power of bis landlord : but 
wherever one of two innocent persons must be the loser, the rule 
is qui prior esl tempore potior est jure^ In the case of Temple r. 
Brown, (p) the counsel for the lessee with reference to this ex- 
pression observed, that Lord Mansfield took it for granted, that a 


(c) Twiford r. Buckley, 3 Kcb. 183. (d) Keechd.Waraev.HaU,Dougl.21. 

e03. Cart. 205. S. C. {e) 6 Taunt. 60. 



211 


Chap. II.] On agreements. 

person taking a lease had a right to inquire for and examine the 
title deeds. The court on the other hand said that there was no doubt 
of what Lord Mansfield said, that a person about to take a lease 
may refuse to take it, unless the lessor will satisfy him that he has 
a good title, just as any person may refuse to enter into ^y agree- 
ment whatever, unless upon the terms he shall prescribe. 

In White v. Foljambe, {f) in which the question related imme- 
diately to a contract for an assignment, and which was decided 
upon its particular circumstances ; the lord chancellor said, if ever 
it should be his duty to decide a question so important, he would 
not leave mankind to speculate upon any judgment he alone 
could give : but he would have the best assistance upon such a 
point ; for he could hardly estimate the consequences of law from 
cither doctrine. In Temple 'O. Brown, (g) the court of C. 
said, with reference to this opinion, that when Lord Eldon had 
said that he would not decide the point in equity, without the aid 
of the judges of the courts of law, the court would be sorry to 
take upon themselves to decide it without aftbrding an oppor- 
tunity for a review of their judgment. It is however by no means 
clear, that a court of law in deciding upon the strict question of 
legal right, and a court of equity in applying the discretionary 
authority of a decree for a specific performance, would necessarily 
come to a similar conclusion upon the point in question; and the 
distinction between the two proceedings is expressly adverted to 
in some of (he equitable cases. In White r. Foljambe, the fol- 
lowing incidental observations occur. In the course of the 
argument of this case, propositions of great importance certainly 
have been discussed ; and were contended for even to the length, 
that if A. agrees to, take a lease for 2i years, or a building lease 
for 99 years, with a covenant to lay out money or subject to a 
ground rent, paying a large gross sum, according to the principles 
of this court, and the practice of conveyancing, the person agree- 
ing to take the lease in that simple case has no right in equity to 
tell the lessor, before the contract shall be specifically performed, 
he shall shew his title to make the lease. It is so argued upon 
the ground that after the contract is executed it is not competent 
to the lessee, if evicted, to do more than to take such remedy 
under the covenants to be contained in that lease he could have. 

{g) G Tauut> GO. 
p2 


(f) II Ve».3S7. 
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The present case does not require me to say more upon that, than 
that T think there may be a very wide difference between the situa- 
tion of a man who has thought proper upon his own examination 
of the lessor’s title, or not examining it, or bargaining for indem- 
nity, has been so foolish as to execute, and what a court of equity 
will do with reference to the specific performance of a lease not 
yet executed. As to the point, when it may be necessary to 
decide it, how far the lessee can call for a production of the title 
deeds of the lessor, it will be necessary to look into that before 
the general notion that he cannot call for that production can be 
shaken, if it ever can be shaken : it will be necessary to look 
back to the oldest cases to be traced from the case of feoffment 
with or without warranty, before we can say what should be the 
doctrine of a court of equity with analogy to the law” 

The case of Gwillim v. Stone, (g) in the court of C. P., produced 
some discussion upon this subject, without leading, as Sir W. D. 
Evans conceives, to any important result. It was an action on 
the case, in which the plaintiff* by the first count of the declara- 
tion alleged an agreement for a lease of premises in which he 
should expend 1000/. : that the defendant bad not shewn, nor had, 
nor could have a sufficient title; that the plaintiff* by permission 
of the defendant had entered upon the premises, and expended a 
considerable sum, and that he had been deprived of great advan- 
tages which ho would have had from granting the lease. The 
second count averred an undertaking to deliver an abstract in a 
convenient time. The agreement proved was a mere agreement 
for a building lease. The plaintiff* began to make foundations 
and other works, during the progress of which it was discovered 
that a part of the premises contracted for belonged to the owner 
of the adjoining land. The defendant filedP a bill for specific 
performance, or that the agreement might be delivered up to be 
cancelled. The master of the rolls referred it to the master to 
enquire whether the plaintiff* in equity, (the defendant at law) 
could make a good title to the premises ; and, if not to the whole, 
whether the deficiency was essential. Tlie master reported, that 
he could not make a good title to any part of the premises: the 
court refused to give any compensation to the defendant in equity 
for the expense he had incurred ; but gave him liberty to bring 


ig) 3 Taunt. 433. 
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any action at lave to which he might be advised. Some stress was 
laid upon this permission in the argument at law : but it is clear 
that nothing could be more unnecessary than such a reservation ; 
or that the defendant, the bill against whom had been dismissed, 
might without any special leave bring such actions as he thought 
proper. To return, however, to the case at law, a verdict was 
obtained for the plaintiff with nominal damages, with liberty for 
the plaintiff to move for a rule to increase the damages to the 
amount of the sums expended: and also with liberty for the 
defendant to move for liberty to enter a nonsuit : both rules were 
discharged, the court being of opinion that the plaintiff, who 
had entered before obtaining the lease, was not entitled to a 
compensation for his expenditure, and also holding that as the 
plaintiff had proved the allegations in the first count of the decla- 
ration, the defendant was not entitled to a nonsuit: but the judg- 
ment was arrested on account of the breach alleged being more 
extensive than the agreement declared upon would warrant. 
Upon this part however of the case the report is extremely indis- 
tinct. The following observations of Mr. J. Lawrence appear to 
have been regarded witli undue importance in the case imme- 
diately following ; ‘‘ The averred agreement to make a good title 
certainly is not expressed in the contract ; and as to the agreement 
alleged in the second count to deliver an abstract, it is all poetry, 
the mere fancy of the special pleader : there is no trace in the 
evidence of any such contract. I have always understood, that in 
purchases of land the rule is caveat emptor: the extent of the 
plaintiff’s loss can make no difference,” Chambre J. We cannot 
consider the agreement as equivalent to a covenant for title in an 
absolute conveyance.” The marginal abstract of this case, observes 
Sir W. D. Evansy^ like most other marginal abstracts in the same 
work, goes much further than the decision of the case itself appears 
to warrant. It is expressed in these terms: An agreement to 
grant a lease contains no implied engagement for general war- 
ranty of the land, nor for a delivery of an abstract of the lessor’s 
title.” And as the marginal abstracts collected into general 
indexes form a great part of the law on circuits, it is very important 
that they should not state any doctrine in stronger terms than the 
decision of the case necessarily requires. If the decision in arrest 
of judgment does go the length supposed, viz. that a party agree- 
ing to grant a lease is not answerable for a breach of contract ; 
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although it expressly appears that he had no title to the pre- 
roises, or what at law is the same thing to part of the premises, 
it certainly goes much beyond the point at present under exa- 
mination : but it would be very detrimental if such loose dicta as 
have been cited should have any material influence upon a ques- 
tion of such general importance. 

In tb^ subsequent case of Temple v. Brown, (h) the plaintiff 
had contracted for a lease of years in consideration of 600/. and 
an annual rent, and paid a deposit of 32/. The defendant having 
refused an abstract of title, the action was brought upon the 
special agreement, as well as upon the count for money had and 
received, to recover the deposit. Gibbs, C. J. at Nisi Prius, 
holding upon the authority of the preceding case, that the plain* 
tiff was not entitled to demand an abstract, and therefore could 
not even recover his deposit, directed a nonsuit. Upon an appli- 
cation to set aside the nonsuit, Heath, J. instanced the case of a 
lease for three lives, granted some years since in Devonshire, by a 
Duchess of Bolton, who was a mere tenant for life ; but assumed 
to have the power of leasing and receiving fines to the amount of 
29,000/. Nevertheless it had never been yet heard of that a 
tenant for life was asked to shew his title to lease. Upon which 
Sir W. D. Evans observes, it is very certain that many leases 
have been granted without authority or enquiry upon a mistaken 
confidence in the lessor, and that thereby many honest purchasers 
have been seriously cheated : and perhaps the production of the 
title, if required, would generally be refused ; but this decides 
nothing as to the legal question.” After the argument of the 
case, the court seeing that it was a question of immense magni- 
tude, (which in Gwillim r. Stone seems never to have been 
thought of) at first asked whether the parties #ould put it on the 
record in the shape of a special verdict, throwing out the observa- 
tions which had been cited from the cases of Keech t?. Hall and 
White V. Foljambe: but afterwardsconsidering that the case had 
originated in a dispute between the two atlornies, and that the 
clients had nothing to gain by the decision of this momentous ques- 
tion, they desired the counsel to consider what course w;ould be most 
for the interest of the parties, and adjourned ; in consequence of 
which the case was never afterwards argued. Under such cir- 
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cumstances, the marginal abstract in this case seems to be a con- 
clusion beyond the premises in stating semble, that the owner or 
land, in agreeing to grant a lease, docs not thereby impliedly 
engage that he has a good title to the fee-simple, and that he will 
deliver an abstract.” 

In Fildes v. Hooker, (/) Sir W. Ghrant came to an express 
decision, that a specific performance could not be decreed against 
the intended tenant upon an agreement for a lease at rack-rent, 
without shewing a complete title in the lessor to grant what he 
contracted to grant; rather intimating his opinion, that the lessor 
could not in such case be compelled to shew his title upon a bill 
by the lessee, and leaving open the question upon long terms with 
fines or expenditure. In that case the landlord shewed a title 
under a lease granted by the Skinners’ Company a few years 
before : but no title in the Skinners’ Company as ground land- 
lords. With regard to the general doctrine upon the subject, the 
report is as follows : — Sir W. Grant, should regret much to 
be under the necessity of determining some points that have been 
touched upon in argument in this case. I should hesitate long 
before I decided that an owner of real property does by contracC 
ing to grant a lease become bound to shew a title to the estate 
out of which it is to be granted, liut it is quite a different 
question, whether one who is enabled, or thinks it inexpedient to 
shew a title to the property to be leased, shall have a right to 
compel another to take a lease of such property, without any 
other security for the enjoyment of it than the personal covenants 
into which the lessor commonly enters. There are many cases in 
which this court will not interfere in favour of a plaintiff, except 
upon terms which could not be directly enforced against him in 
the character of delendant. Whether the interest contracted for 
be freehold or leasehold, it seems reasonable that he wlio conics 
for a specific performance should be prepared to shew that he is 
able to give what he seeks to compel a purchaser to take. What 
is contracted for is, not merely a piece of parchment containing 
certain covenants: it is an interest in the land uliich is agreed to 
be given hira^ And is this court to tell the defendant, he has no 
right to inquire whether the plaintiff has any interest to give? 
It would be quite new for a court of equity to enforce a perform- 


(/) 2 Mcriv. 121. 
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aace on one side frithout examining' whethibr there be a capacity 
to perform on the other.” 

It was hardly contended as(J) a general proposition, that a court 
of equity would so act with respect to leasehold interests of 
every description. But it was attempted to make distinctions. 
It was said the agreement here is for a lease for only years, 
and atn rack rent; and therefore the case is to be considered 
differently from one in which a long term is to be granted, or a 
large fine is to^e paid, or expensive improvements are covenanted 
to be made. But it may be a great inconvenience and detriment 
for a lessee for 21 years to be evicted in the middle of his term. 
That which at the commencement of the terra was a lease at rack 
rent may, from various circumstances, become a beneficial interest 
before the end of it. The thing contracted for is not a precarious 
enjoyment from one year to another, but an absolute term for 21, 
years, of which the value depends on the certainty of its duration. 
1 do not therefore see, (observed Sir W. Grant) why a person 
bargaining for such an interest should be compelled to take it 
without a title. It was with regard to a rack rent lease for seven 
years that Lord IMansfield said it was the tenant's fault that he 
did not look into the title : yet a court of equity is to say that he 
is bound to take the lease without looking into the title. But 
then it has been said, that in this case the tenant will have as good 
a title as with reference to the nature of the subject can be reason- 
ably required. There may be cases in which as from length of 
possession a strong presumption exists, though no actual title can 
be shewn : I leave all such cases untouched. But here there has 
been only two years’ enjoyment at the time the contract was 
entered into ; nor has there even now been such a length of 
possession as would suffice to raise a presumption of title. To 
Bay that the purchaser must be contented with such a title would 
be to say, in other words, that he has no right to require any title 
whatever. Then it is said that property of this kind would be 
rendered completely inalienable : but no such consequence would 
follow. The only consequence would be, that when the owner is 
unable or unwilling to shew a title, he will say so upon entering 
into the treaty. He can have no motive for his silence : but the 
expectation of getting a better price than might possibly be given, 
if his actual intention to produce no title were previously dc- 

{j) Fildesr. Hooker, sMjii-fl. 
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dared. The objection therefore to taking the lease without 
shewing a title in the ground landlord was allowed : but an 
opportunity was given of shewing such title, if the party had any 
serious intention, or had been able to do so. 

It is not however necessary in all cases that the inability of 
the lessor or the vendor of a leasehol# estate, to shew the title^ 
should be the subject of express stipulation in the previous 
agreement : for it has been held sufficient to repel the objection, 
if such a purchaser has notice of the inabilitwiAt the time of 
entering into the contract, which notice being a cdlateral circum- 
stance, and not a part of the contract itself, may be proved by 
parol or extrinsic evidence. (A:) In a late case it was held that 
a man, after having made a voluntary settlement, could not com- 
pel a purchaser to take his title. (1) 

Equity will not decree a speci&c performance against a party 
not competent to execute the contract ; neither will equity decree 
a performance where a party cannot grant a lease upon the terms 
agreed upon ; for, according to the principle above stated, the 
party applying for relief must shew that he is applying for what the 
defendant is competent to do. Therefore equity cannot decree a 
specific performance where the agreement is for an absolute demise, 
and the lessor cannot bind the inheritance, (m) although the lessee 
agree to take a qualified lease. But it is not necessary that the 
lessor should have a good title at the time of the agreement ; it is 
sufficient if it be good at the time of making the lease, (n) 

If a tenant for life, with a power to lease for twenty-one years 
or three lives, agrees to grant a lease for thirty-one years, it has 
been held that he is bound to grant only such a lease as is war- 
ranted by bis power ;(o) yet where tenant for life granted leases 
for lives under a power, and bound himself, upon the dropping of 
a life, to grant a new lease, with the same provision for renewal 
on the death of any person to be named in a future lease ; this was 
held to bind him to a specific performance, although he exceeded 
his power, if a life dropped in the life of the lessor, (p) 

(A) Ogilvie v. Foljambc, 3 Meriv, v. Butcher, Dougl. 52. 

53. Bayly w. Tyrrell, 2 Ball, and (/#) Langford r. Pitt, 2 P. Wins. 630. 
Bcatt. 358. Brown r, Warner, i4 Vcs. 156. 

(/) Smith r. Garland, 2 Meriv. 123. (o) Byrne v, Acton, 1 Bro. P. C. 186. 

(in) Harnett v. Yielding, 2 Scho. Toral. 
and Lefr. 556, Ellard r. I ord Llan- (p) Taylor i*. Stibbert, 2 Ves». J. 437. 
daff, 1 Ball, aad Bcatt. 245. See Doc 



218 


On agreefnents. [Chap. II* 

A coniract^ for a lease bj a mortgagor cannot be enforced 
against a tenant without obtaining a reconveyance of the estate, or 
procuring the mortgagee to confirm the lease. On the other 
hand, the tenant holding under such a contract cannot compel the 
mortgagor to pay off the debt in order to give efiect to his con- 
tract. (r) 

In the case of White r. FoIjambe(^) a bill for specific perform* 
ance was dismissed, the plaintiflT’s title having been described as 
being fifty residue of a long term, free frour incum- 

brance : and it turned out that there were only a few years of an 
old term, and a reversionary term from another lessor ; and old 
incumbrances were not shewn to be discharged. In a court of law 
also it has been held (0 that where A., who was in arrear for rent 
to his landlord, agreed to underlet his house to B., the latter pay- 
ing for the furniture at an appraisement, B. was excused the 
performance of the agreement, as the furniture was liable to be 
distrained for the rent in arrear. Where, upon a considerable 
estate, there is only a small incumbrance, there may be some room 
for an indemnity : but where a judgment amounted to iialf the 
purchase money of an estate, it was held that a purchaser could 
not be compelled to take it. (u) 

In a case (x) where a lease had been made for sixty-one years, 
and it was covenanted that at any time within one year after the ex- 
piration of twenty years of the said term of sixty-one years, upon 
the request of the lessee, and his paying 6/. to the lessors, they 
would execute another lease of the said premises to the said lessee, 
for the further term of twenty years, to commence from and after the 
expiration of the said term of sixty-one years, &:c. ; and so in like 
manner, at the end and expiration of every twenty years during 
the said term of sixty-one years, for the like consideration, and 
upon the like request, would execute another lease for the fur- 
ther term of twenty years, to commence at and from the expira- 
tion of the term then last before granted, &c. It was held at 
law that the lessee could not claim a further term of twenty 
years at the expiration of the last twenty years of the lease, if he 
had omitted to claim a further term at the end of the first and 
second twenty years in the lease; because it was au agreement 

(r) Cosligan v. Hustler, 2 Scho. and P. 172. 

Lefr. 160. (m) Woode. Bernal, 19 Vos. 220. 

(s) 1 1 Vcs. 3S7. (JP) Rubery r. Jervoise, ! T. H. £29. 

(0 Partridge r. Soaeiby, 3 B. a»d Q«. as to relief in equity j 
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depending on a condition precedent which had not been per- 
formed. 

A court of equity cannot give relief in cases in which a condition 
precedent has been annexed to a power, and the condition has not 
been performed, or has become impossible : (y) for this in effect 
would be to create a power. Neither can equity relieve against 
the breach of any condition precedent where the damages are con- 
tingent, and not to be estimated : but it is the province of equity 
to relieve against accidents. Therefore, on a rene^l where there 
was a proviso in the old lease, that in case more than one of the 
cestuis que vie should so marry new lives should be named in their 
stead, and one of the cesluis que vie left Ireland, and it could not 
be ascertained whether he was dead or not : this was held to be 
such an accident as equity would relieve against, (z) 

In Dowling v. Mill (/?) a lease was made by A. in 1777 for 
years, determinable upon lives, with a covenant for a renewal in 
case of the death of any of the lives, on payment of 20/. In 1790 
a life dropped. A., in consideration of 20/., granted another 
lease with a similar covenant of renewal, on which a memorandum 
was indorsed by his son (the defendant) being next in remainder, 
in the following words 1, C. M., son and heir apparent of the 
within named Sir C. M., do hereby give my free consent to the 
grant of the within written indenture of lease, and the premises 
therein mentioned. Witness my hand the day of the date within 
mentioned.'’ The defendant was willing to grant a lease, but 
without containing a further covenant for renewal. The plaintiff 
insisted upon the right to such a covenant : but the vice-chan- 
cellor held that the indorsement constituted no legal obligation. 
His honour said, “ There was no consideration given to the de- 
fendant for his indorsement : bis father was bound to grant a new 
lease, if required to do so within a given time, and on the pay- 
ment of a fine of 20/. ; and the father received the 20/. The 
defendant does not claim through his father; and the covenants and 
obligations do not bind the defendant who is the remainderman : 
there is no mutuality in the remainderman — no covenant — no 
parties — no engagement. It has been said that, by signing this 
memorandum, the defendant induced the lessee to suppose he 

(y) Mansell v, Mansell, Wilm. Rep. (s) Sweet v. Anderson, 2 Bro. P. C. 
36. Reg. Book, fol. 504. \756. Lord 257. Toinl. 

Kensington v. Philips, 5 Dow. P. C. 6 1. {a) I Madd. Ch. Ca. 541 . 
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rihould bave a new lease at tbe end of the term ; and therefore it 
is now fraudulent in the defendant to disappoint the expectations 
be had raised : bnt there is nothing in the lease shewing sndi an 
expectation ; and if any such idea had been obtained and encou- 
raged, the lessee would bave procured the defendant to join in the 
lease, instead of which he first takes the lease, and then gets thia 
memorandum, which must be construed according to the words of 
it, and amounts merely to a voluntary consent to the lease. No 
ease is made which warrants the decreeing what is paid by the 
bill. 

But in the case of Crofton v. Ormsby, (b) where a lessee for 
lives being about to marry, and being desiious to have the life of 
bis intended wife inserted in the lease instead of the cestui que vie^ 
for the purpose of haying the premises settled upon her, wrote to 
the landlord and the remainderman, requesting that such a change 
might be made ; to which they returned an answer, expressing 
their assent, and a settlement was made, and the marriage took 
place accordingly* Lord Rcdesdale thought that, independently 
of tbe ciiTumstance of the marriage, there was a valid agreement, 
although the decree was chiefly upon other circumstances. On 
this part of the case his lordship said, That tlie remainderman 
should have considered the transaction binding in point of honour 
one cannot be surprised : but I conceive it was clearly binding on 
him in a court of justice ; for the fact was, that he wrote this 
letter to procure the marriage of the lessee with this lady, wbicb 
could not have taken place without the provision he sought to 
make. This, therefore, is to be taken to be an act done by them 
to procure the marriage they induced by this act ; they (the re- 
mainder men) became therefore in some sort parties to tbe mar- 
riage contract. They promised this to Crodton ; and authorised 
him to propose it to tbe lady and her friends ; and he did so : the 
consequence is they are clearly bound and could not retract. 
Accordingly, they never attempted to do so.” 

Agreements for leases will be binding on the assignees of a 
bankrupt or insolvent lessor ; and if the lessor take the benefit of 
an insolvent act after bill filed for a specific performa^iice, tlie 
assignee must be made a party by a supplemental suit, (c) 


(b) 2 Scho. aad Lcfr. 583. 

■1* 
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(c) De |miick Witz r. CJduej, IS 
Vcs. 466. 
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Agreements for leases, as well as covenants for renewal, will 
bind the purchaser of the inheritance, but not without notice ; 
and the assignee or personal representative of the lessee will also 
be entitled to the benefit of them, (d) So where there was a cove- 
nant with A. and his executor to renew by making a lease to A. 
and his assigns, the executor was held to be an assignee within the 
covenant, (e) 

So where (f) C., being about to marry, applied to his landlord 
to change a cestui que vie in his lease, by inserting in place of the 
old life the life of his intended wife, which A. by letter promised 
to do ; and upon the faith of this promise the marriage took effect, 
and the premises were settled on the wife. Upon a bill by the 
wife, after the death of C., a purchaser of the estate from A. 
being deemed to have notice under the circumstances, was de- 
creed specifically to perform the agreement. 

So also it has been determined (g) that a purchaser from tenant 
in tail, with notice of an agreement by him to renew a lease which 
the father tenant for life had covenanted to renew is bound to re- 
new. Lord Hardwicke said, Although a tenant in tail is not 
bound by the covenant of his father; yet, as the party in this case 
was entitled to his father^s estate, whatever assets his father left, 
real or persona], would have been liable to the covenant ; and if 
so, the agreement was not without sufficient consideration, and 
consequently would bind the person who takes with notice of the 
obligation, which the tenant in tail had laid himself under.” 

Notice to an agent is notice to the party himself. (A) So where (t) 
A. agreed to take a lease of certain premises, but previous to signing 
the articles had notice of an agreement with B., and disregarding 
such notice procured a lease to be made to C. his son ; it was held 
that this notice to the father affected the son ; and, the prior agree- 
ment being established, lie was decreed to deliver up the pre- 
mises. 

In some cases, although a decree for a specific performance 

Lefr. 583. 

(g) Earl Brook r. Bulkeley, S Vos. 
498. 

(A) Bleukame v. Jennings, 2 Bro. 
P. C. 278. byToml. 

(t) Coote V. Mammon, 5 Bro. F. C. 
S55.Toml. Merry v.Abaey,lCh.Ca.88. 


(rf) Hyde t;. Skinner, 2 P. Wms. 196. 
Richardson ti. Sydenham, 2 Vern. 447. 
Isted e. Stoneiey, 1 And. 82. Finch 
V. The Earl of Salisbury, Finch Rep. 
212 . 

(e) Chapman v. Dalton, Plow. 284. a. 
(/) Crofton v.Ormshy, 2 Scho. and 
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cannot be obtained, the Court of Chancery will effect by injunc- 
tion the purpose of substantial justice. Therefore, where (J) a 
joint stock company established by act of parliament purchased an 
estate, pending a suit against the vendors to compel the specific 
performance of an agreement to grant a lease of part, on a bill by 
the vendees against the treasurer and directors, the plaintiffs were 
declared entitled to a lease ; and the treasurer, being the person in 
whose name actions by the company were authorised by the act to 
‘be brought, was restrained from disturbing their possession, 
though the other proprietors were not parties: but it was held 
that no decree could be made for the execution of a lease. The 
master of the rolls said that it was clear, that between party and 
party there could be no defence, a purchaser pendente lilt being 
bound as much by a contract as the person who originally entered 
into it. But the question here was, whether there was not a de- 
fect of parties to the suit. After stating the exception made in 
certain cases to the rule, that all parties interested should be be- 
fore the Court, his honour said that it was quite clear the 
present suit had sufficient parties, and that the defendants might 
be considered as representing the company. Can 1 then dismiss 
the bill for want of parties, because all the proprietors, mlmilted 
to he so numerous that it is difficult to find them, arc not before 
the Court? There is no fair distinction bet\vt?en this case and 
those which have been stated. The only novelty is that the bill 
requires an act to be done by the absentees. Not having them 
before the Court, though their rights may be bound, there is a 
difficulty in making them act. The plaintiff' requires specific per- 
formance of an agreement; and it would be hardly sufficient, sup- 
posing it proper, for a few to execute on behalf of the rest. In 
a conveyance of the interest all must join. But that difficulty 
presents no objection to binding the rights of the parties not 
before the Court. That is authorised by every one of the laws 
referred to. If the Court cannot compel the defendants to do the 
act required, it must go as far as it can. 

In Steed x^.CraghfA:) a husband seised in right of his wife of a term 
of years, made an underlease for ten years ; and, upon borrowing 
money of the lessee, covenanted to grant him another lease after the 
end of the former ten years, to continue as long as he had any 

(J)l(ettx V. Maltby, % Swaast. (A) At the Rolls, 9 Mod. 49. 
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right, but died before he had made any such lease; it was 
decreed to be a good disposition of his term in equity. When, 
however, the general question came before Lord Eldon in Druce 
V. Dennison, (/) he stated that he was disposed to decide the cause 
upon a ground that did not make it necessary to determine this 
point : but his lordship stated that, if the cause should be reheard 
on the point upon which he decided it, he should wish a search to 
be made upon the point, whether it had ever been decided that an 
agreement will or will not bind the wife ; and if it will, whether 
the rent is to be paid to her or her husband. If that is untouched 
by decision, he thought it wouU be found the analogy to other 
cases would make out that an assignment, in equity is to this pur- 
pose as good as an assignment at law : but he said that, without 
prejudice ; the principle is stated,’’ his lordship added, without 
saying any thing as to the authority of the case, towards the 
conclusion of Steed v. Cragh. Sir W. D. Evans conceives that 
the question would now be considered as concluded, by the deci- 
sion in the case of powers which will be next mentioned. 

It has been already observed, that an agreement by tenant for 
life to grant a lease in pursuance of a power, is a good execution 
of the power in equity. The tenant for life must make a con- 
tract of some kind before he makes an occupation lease : if that 
is to be subject to the uncertainty of not being carried into execu- 
tion, if the tenant for life should die in the mean time, it w'ould 
be disadvantageous to the letting of estates under such powers, 
which are expressly created for the benefit of the estate. In 
the case of Campbell v. Leach, (w/) Lord C. J. De Grey is 
reported to have said, As to the lessee’s power of enforcing 
the contract against the remainderman, this is a new point; 
but though new, I think upon principle it ought to be en- 
forced. The ground of the objection is, that the remainder- 
man is neither party nor privy to the lease, which would 
hold in the case of a bare tenant for life : but under the power 
of leasing there is a referrible privity given by the settlement, 
and such a tenant for life has a qualified power to bind the 
remainderman.” Lord C. B. Smyth also agreed, that the re- 
mainderman was bound by the act of the tenant for life. Lord 
Redesdale, therefore, in Shannon v. Bradstreet, (n) decided on 

(f) 6 Vcs. 885. (») 1 Scho. and Lefr. 59. 

(m) Atnbl. 749. 
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the authority of this case, that an agreement to grant a lease by 
tenant for life, with leasing power, might be specifically enforced 
against the remainderman. It seems likewise that the obligation 
is mutual, and that the remainderman may enforce the contract of 
such a tenant for life. In the case of Campbell t?. Leach, (o) 
indeed, Lord C. J. De Grey is reported to have added, to what has 
been already cited,, these words : And I do not know that the 
remainderman could on his part enforce the contract of such 
tenant for life. I had at first some doubts upon this point, but 
own myself satisfied by what was said in answer.'^ But Lord 
Redesdale said he suspected these additional words were never 
uttered by Lord C. J. De Grey ^ but, if they were, he thought 
they might have been suggested by the case of Stamford v. 
Ormby, (p) which was compromised. Mr. Sugden has shewn 
strong grounds for supposing the word “ not” is omitted by mis- 
take in the passage alluded tqu 

The agreement however to bind the remainderman must be a 
clear explicit written agreement, such as in common cases would 
be an unimpeachable agreement, both with reference to the statute 
and general principles of equity. (9) In a late case therefore, where 
the agreement did not contain some of the material terms of the 
lease, which was a building lease, merely specifying the rent and 
the term, without even mentioning the time for its commence- 
ment, it was held not binding. A parol agreement in part per- 
formed might raise a diflerent question : but it appears that the 
remainderman would be protected by the statute, though the 
tenant for life would not ; for the party himself is bound by a part 
execution on the ground of fraud, which is personal. Such a 
ground could hardly be made to apply to a remainderman, unless 
money has been expended, and there has been an acquiescence 
after the remainder vested. 

In a case (r) where a tenant for life with power to make leases 
b||ihe consent of the trustees, without taking any fine, entered 
into a contract for a lease with a person who had notice of the 
nature CNf his title, and a consideration was to be given for such 
lease under colour of giving double value for the stock, the trus- 
tees not concurring, it was held by Lord Redesdale that the 

(o) Supra. 237. 

(p) SeeSugd. Fow. 365. 3d edit (r) Lawrenson v. Butler, 1 Scho. 

( 9 ) Blorifv. Sutton, 3 Meriv. Ch. Ca. and Lefr. 13. 
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proposed lessee could not compel the tenant for life to execute a 
lease which should be void, as against the parties entitled in 
remainder under the settlement for want of mutuality, as the 
lessee could not on his part be compelled to accept of a lease 
so qualified, no act being here done in pursuance of the ^agree- 
ment. The following extract comprises his lordship’s view of 
the general doctrine upon the subject : “ I confess T have no con- 
ception that a court of equity ought to decree a specific perform- 
ance, in a case where nothing has been done in pursuance of the 
agreement, except where both parties had by the agreement a 
right to compel a specific performance according to the advan- 
tage which it might be they were to derive from it : because 
otherwise it would follow that the court would decree a specific 
performance, when the party called upon to perform might be in 
this situation, that if the agreement was disadvantageous to him 
he would be liable to the pcrformailfee of it, and yet if advan- 
tageous to him he could not compel a performance. This is 
not equity, as it seems to me. If indeed there was a conceal- 
ment or ignorance of the facts on the one part, and that 
thereby the other party was led into a situation from which 
he could not be extricated, then he would have a right to 
have the agreement executed ry pres ; that is, a new agreement 
to be made between the parties. Now it is not and could 
not be contended in this case, that the defendant could have a 
right to enforce this agreement: for he could enforce it only 
according to the terms of the agreement, and these he cannot 
perform on his part for want of the trustees’ consent; and the 
court could not say to the plaintiff, You shall forego a part of 
your agreement.” 

It seems to be clearly settled that the owner of the inheritance 
may make leases with covenants for perpetual renewal, each 
renewed lease to contain a covenant to renew for ever. But 
such covenants in equity are viewed with an unfavourable eye, ' 
and are construed strictly in favour of the lessor, and those 
claiming under him. They must therefore be worded in plain and 
unambiguous terms, so that there may be no mistake about the 
interest purported to be granted. A covenant to renew, for 
example, under the same covenants as in the original lease has 
been held not to include a covenant for perpetual renewal, 

Q 
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because it did not necessarily imply a covenant to renew more 
than once. (0 

The construction of such covenants is the same both at law and 
in equity ; and neither at law nor in equity can they derive any 
validity^ from any circumstance beyond their express and unequi- 
vocal meaning. ( 2 «) It was indeed a part of the case of Furnival 
r. Crew {x) before Lord Ilardwicke, that both the leases in that 
case had been twice renewed, and that each of the renewed leases 
contained the same covenant for renewal as the original lease, 
from which liOrd Ilardwickc inferred it to be the understanding 
of the family, that it was a covenant for perpetual renew'al. So 
also in Cooke v. Booth, ( y) which was sent to a court of law by 
Lord Bathurst, the case was decided partly on the ground of an 
allegation, that such a covenant had been uniformly inserted in 
every lease for a long period of years. But this last ca|e has 
been strongly disapproved ;%nd subsequent judges have declared 
that it is not possible to introduce any fact of this kind upon the 
record, so as to influence the construction which the covenant 
would otherwise bear from a fair interpretation of the words; 
which rule applies to courts of equity as well as courts of law. 

In Bridges v. Hitchcock, (:;) the covenant was to grant such 
further lease as the lessee should desire under the same rents and 
costs; and it was considered not unfair to infer, that he that might 
have asked for a lease for any number of years, did not exceed 
what was intended by requiring one with a covenant to renew. 

In Furnival r. Crew, («) besides the fact already mentioned, 
it aj)pears that the words of the covenant were “ one or more 
leases, and so to continue the renewing such lease or leases,'* 
vvl.ich according to the printed report Lord Hardwicke relied on 
as plainly importing a repetition of renewals. Moreover there 
were fines to be paid at every renewal at the option of the lessor, 
so that the covenant for perpetual renewal was not open to the 
same objection as in most other cases. 

(l) Hyde V. Skinner, 2 P. Wins. 106. If.U. 449. 7 Fjast, 237. Harg. Jurid. 
Tritlon v, Foote, 2 Bro. Ch. Cii. 636. Arg. 411. 

PiiSHell V. Darwin, ilf. 638. lieece v. (a*) 3 Atk. 83. 

Lord Dacre, i7y note, llarnetl r. (;/) Cowp. 819. 

Vieldiiig, 2 Si lio.and Lcfr. .'>57. (z) I Bro, P, C. 522, 

(ii) Iggiilden r. May, 0 Ves. .325. 2 (a) Supra. 
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The case of Moor Foley, (6) is clearly distinguishable from 
the rest. There the lessor covenanted to renew under the like 
rents, covenants, and conditions; and further stipulated with 
regard to the covenants to be inserted in the new lease, that in 
such grant it should be covenanted and agreed that a i|gw lease 
should be granted under the same rents, covenants, and provisoes, 
upon the event happening which was therein mentioned: so that 
this express stipulation prevented any necessary implication from 
general words of a covenant for perpetual renewal ; because, if 
the parties had intended a covenant for perpetual renewal, they 
would have expressed their intention in larger terms. 

Under a devise of seven dilTerent estates to a sister, brother, and 
nephews respectively, one to each stock, including, as to six of the 
estates, three several lives in succession on each estate ; and as to the 
seventh, which in the first instance was only limited to two persons 
for life in succession, giving those two a power to add another life or 
lives to make three in like manner as a power after mentioned for 
other persons to do the same ; and then giving this general power; 
viz. tliat when and so often as the lives on either of the estates 
before given should be by death reduced to two, that then it 
should be in the power of the persons then enjoyipg the said 
estates to renew the same with the reversioner, by adding a third 
life, and paying the reversioner two years’ purchase ; and also to 
exchange either of the said two lives on paying one year's pur- 
chase. It was held that this power of renewal only authorized 
the addition of one life to the share on each estate, and of making 
one exchange of a life, (r) 

Equity will not decree a specific performance of a covenant or 
agreement, where it is become unconscieiitious to perform it, 
except on the terms of the plaintiif submitting to a conscientious 
modification of it. In the case of Davis r. Hone, {d) it appeared 
that the dean and chapter of Christ Church, Dublin, being seised 
in fee, demise^ certain premises about 150 years before the present 
cause to A. for 21 years at a certain rent. Shortly after A. de- 
mised the same lands to B. 16 years at an increased rent, in 
which underlease there was a covenant from A. ; that he, his 
executors, administrators, and assigns, should and would sometime 
before the end and expiration of the first seven years of the said 

(A) 6 Vcs. 232. 10 Rast, 619. 

(c) Dor d. Ilarilwi<-Uc v. Hardn icke, li. and Lef. 34 1 . 
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lease, from tbe dean and chapter, or at any time sooner, as also 
at or sometime before the expiration of the first seven years of 
every future lease, that should be obtained by him or them of the 
demised premises, or at some time sooner, make all proper appli- 
cation, and use all proper endeavours with the said dean and 
cliapter for a renewal of the said lease, and of every future lease 
which should be obtained as aforesaid ; and that on obtaining^ such 
renewal or new' lease by the said A., his executors, administrators, 
or assigns, he or they should within six months after his or their 
giving notice of such renewal to the said B., his executors, admi- 
nistrators, or assigns, at the request and costs of the said B., his 
executors, administrators or assigns, renew by adding so many years 
to the term as should be obtained from tlie said dean and chapter, 
the said B., his executors, administrators or assigns, accepting such 
new lease, and surrendering the old one within six months, and 
paying the sum of 300/. as a fine when seven additional years 
should be added, and so in proportion, and also paying double the 
yearly rent and no more, that should be reserved by the said 
dean and chapter. And B. covenanted to pay such rent and fine, 
stipulating, that in case upon any future renewal the said B. 
sltpuld appi;(ehend the yearly rent to be too much advanced, it 
should be at tbe election of the said B., his executors, adminis- 
trators or assigns, to accept the renewal, or to refuse the same ; 
and to hold for tbe residue only of the unexpired term. The 
dean and chapter cbntiiiucd to renew every seven years without 
any increase of rent, and the representatives of B. also continued 
to renew' upon the terms of the covenant. In 17.96, the sep- 
tennial fine w'as very much increased by the dean and chapter, 
and the under-tenants consented to contribute more than the 
3001. stipulated by the covenant, on having two years and a half 
added to their lease; and a lease was executed to that eifect, 
containing the covenants in the original lease, and particularly 
that for renewal. In 1801, A. ’s representative sol# his interest 
to C.; and when the usual time for r^ewal came, C. entered into 
a treaty to renew with. the dean and i^apter at an increased rent : 
but, upon. the tenant insisting that they bad always renewed at an 
increased fine and not rent, and bad expended large sums of 
money, a bill was brought to compel C. to renew at an increased 
fine, offering to pay the line on tlieir interest being renewed to 
them. Jbofd Redesdale said, that the court ought not to give 
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specific performance according to the letter of the covenant, 
because it would be unconscicntious in consequence of the change 
of circumstances, nor could the plaintifis lose tlieir property 
altogether; they might have a conscientious modification of it 
specifically executed. Here, for 150 years from time to time, all 
the persons interested in the property made themselves parties to 
the abuse of the power of renewal, by continually increasing the 
fine, and not the rent; and all the improvements have been made 
on the faith of the continuance of such an abuse. Much property 
in Ireland was in similar circumstances; and in 1795 the legis-* 
lature legalised the abuse by the stat. 35 Geo. III. c. the 
motives to which must have been old practice^ and the injustice 
likely to be produced to individuals by a strict execution of the 
law as it stood previously. After the passing of this act, a diffi- 
culty arose in the minds of the parties, and the under-tenants paid 
part of the fine beyond the stipulated sum on having a new lease 
executed to them : but the old covenant for renewal was inserted. 
The insertion of this covenant, the court observed, was improvi- 
dent: for by the strict words the lessor might be deprived of the 
whole benefit he derived under the lease; and the tenants, by not 
coming to terms for future rents, might greatly endanger their 
interest. The order drawn up was to the following effect : that 
the plaintiffs should be at liberty to renew tlie lease at their own 
expense in the name of the defendant, or in the name of a trustee 
to be named by the pdaintifiVi, and approved by the master: the 
plaintiffs consenting to pay the whole fine and fees, and also con- 
senting ill case such lease should be renewed in the name of the de- 
fendant to accept of covenants for renewal in their underlease with 
these variations, namely, that the whole fine and fees should be 
paid by the lessees, provided that the rent to be reserved on such 
underleases should not exceed the clear rent now paid over and 
above the rent payable to the dean >and chapter. The case was 
carried to the House of Lords, who affirmed the decision. 

Inordinary cases Vl&esaine modification will not usually be made, 
because in general the party lumy provide for any contingency by his 
covenant. Therefore where (e) A., holding under a corporation of 
whicl. he was a member, and being in the habit of renewing on 
favourable terms, demised to B, at a certain rent, with a covenant 


{f) Evans r. Walsh, 2 Scho. and Lcfr. 510. 
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to renew at the same rent as often as the corporation should 
renew to him, and the corporation at length raised the rent 
payable by A. ; it was held that A. was bound nevertheless to 
renew on the former terms, because he might have provided for it 
by his covenant. So in another case(/) a renewal was decreed 
against a tenant under a bishop's lease, without any contribution 
from his sub-lessee, because he had covenanted with him that, 
as often as the bishop shpuld renew, he would renew the under- 
lease without fine. 

Here it should be observed that it is usual and perfectly 
reasonable, that the underlessee should contribute to renewal 
fines in proportion to the quantity of his estate: provisions there- 
fore of this nature are generally introduced into underleases of 
church lands, (g) Indeed, where (h) a lessor agreed to demise for 
a longer term than he himself was possessed of, and to carry the 
agreement into effect ; he covenanted lliat he would endeavour 
to procure such renewals as would enable him to renew for the 
full term agreed upon, the lessee paying a proportion of the 
renewal fines; it was held that there was an implied agreement 
that the lessee would take such renewal without an expiress 
covenant to do so ; and consequently that the lessor had a right to 
call upon the underlessee to declare whether he would renew 
or not. 

In the case of the City of London v. Mitford, (0 the lord chan- 
cellor refused to decree a specific performance of a covenant for 
perpethal renewal under the circumstances. It had been pro- 
vided by the original lease that if the lessees declined taking a 
new lease of the premises, they should not only leave them in 
good repair, but convey i6 the lessor, his heirs and assigns, certain 
lands and buildings between the demised premises and the river 
Thames. These last mentioned lands had been since converted 
into the highway leading to Blackfriars bridge. Specific perform- 
ance was refused of the covenant to renew, because it would be 
impossible, if the lessees should at any time refuse to renew for 
them, to perform thejr part of the covenant. 

(f) Revel! v. Hussey, 2 Ball, and (h) lord Frankfort v. Thorpe, 2 

Bealt. 280. Ball, and Beatt. 372. 

(g) Charlton v. Driver, 2 Brod. and (i) 14 Vcs. 41. 

B. 313. 
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III Heard v* Wadliam, (0 Abbott (being counsel for the defend- 
ant) ^ited the case of Pinche t?. Curtis, 4 Bro. Ch. Ca. 329. 
adding, that in equity a specific performance will be decreed after 
the time agreed upon by the contract ; but.^tliat is where the 
other party acquiesces. Lord Kenyon thereupon observed that 
the practice of the Court of Chancery was much altered of late 
years ; for that now that court would not entertain a bill for a 
speci6c performance to compel a vendee to make good bis pur- 
chase if no conveyance were tendered^to him within the time 
stipulated by his contract, unless it were shewn that he had waived 
that stipulation. This opinion of Lord Kenyon is conformable 
to all the modern decisions on the subject, {h) 

The doctrine of laches has been chiefly agitated in the case of 
sales, it having been at one time held that tlie time appointed for 
the performance of the agreement for purchase was merely inci- 
dental ; and that it could not, so far as regarded the question of 
specific performance, be made an essential condition of it even by 
express stipulation, a doctrine which has in many cases been 
attended with the greatest hardship and injustice. (/) The ca^es 
on leases in which the same doctrine has been considered are not 
many. In Wingfield v. Whaley (wO the Court of Chancery ill 
Ireland had decreed the specific performance of an agreement tp 
grant a tenant a further term at the expiration of Lis subsisting 
lease. One ground of appeal was that the contract, if any such ex- 
isted, had lain dormant for many years, and was never insisted on 
by the person with whom it was supposed to have been made, it 
was answered that the agreement was not to be performed (ill 
May 1714; and that, within five rnontlis afterwards, Ihe re- 
spondent exhibited his !)ill for a discovery of it, not having then 
found the same : but that the incoiisiblency could not be wondered 
at, when it was observed tliat the per»oii who was party to it was 
complained of for not insisting on the performance of the contract, 
though he had been dead eight )ears before any one could or need 
have insisted upon it. The decree was reversed ; and the decision 
was referred to in Crofton v. Ornisby by Lord lledesdaJe as 


(i) dupra. 1 East G1 9. . (/) Milward v, Earl of Tliaiiet, 5 Ves, 

{k) S«e Lloyd v. Collett, 4 Bro. Ch. 120, n. 

Ca. 469. and Mr. Edeifs note(c) 1 >- 472. (/«) I Bro. T. C- 200 . Toinl. 

Sugd. Vend, and Purch. 309. ct seq, oi) 2 Sciio. and LdV. 
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proceeding on the ground of laches: but. as many other import- 
ant objections were taken to the decree, and the reversal hieing 
general, it is impossible to know how far this particular objection 
was regarded as a tnaterial ground of the decision. 

In the case of leases renewable for lives in England it has fre- 
quently been determined that such right of renewal w^ill be lost 
if the lessee neglect to renew upon a life dropping : but in the 
case of a lease for years renewable the request does not seem to 
be of the essence of the contract, (o) In one case, (p) indeed, the 
omission to make the request fur renewal of a lease for years pre- 
Tented the specific performance of the covenant : but that appeared 
to be from the nature of the thing demised, which was a colliery, 
where it w'as said to be of mure importance that the lessor should 
know that his tenant would continue than in any other. The 
general rule is so far qualified, that there is no authority to decree 
a specific performance of such covenants^ unless there are circum- 
stances to excuse the default in making the request at a convenient 
time, iq) 

The cases in Ireland on this subject rest upon a peculiar local 
equity : it has been computed that one*seventh of the whole 
landed property in Ireland is held on leases renewable for ever : 
they have been uniformly the subject of family settlements, mort- 
gages, and other securities for money ; and the owner of such an 
estate has always been liberally dealt with, as if he were the 
owner of the fee. It has accordingly been considered part of the 
policy of that kingdom to protect and preserve the rights of tenants 
to renew, although they should have neglected to renew at the 
proper time. The later cases, (r) indeed, in the House of Lords 
reversed the decisions in Ireland : but these determinations, how- 
ever agreeable to the principles of equity in England, gave great 
dissatisfaction in Ireland, and ultimately produced an act of par- 
liament there, the stat. 19 ^d 20 Geo. III. c. 30. commonly 
called The Tenantry Act, which revived the old equity ; and pro- 


{p) Bayuham v. Guy’s Hospital, 3 
Ves. 295. Eaton v. Lyoaj'S Vcs. 690. 
Bailey v. The Corporali^ii of Leomin- 
ster, 3 Bro. Ch. Ca. 529. Willan v. 
Willaii, 16 Ves. 72. The City of Lon- 
don 0 . Mitford, 14 Ves. 41. 

(j>) Allen r. Hiiloii, 1 Fonbi. Eq. 


432. 

( 9 ) Rubery o. Jervoise, 1 T. R. 229. 
Bateniaat;. Burray, Doin. Proc. 1779. 

(r) Vipond v. Hawley, 1774. Kara 
r. Hamilton, 1776. Bateman v. Mur- 
ray, 1779. 1 Ridg. P. C. 189. note, 
5 Bro. P. C. 20. Tonil. 
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Tided, that in cases of mere neglect, where no fraud appears to 
have been intended, and there has been no dereliction on the part 
of the tenant hy neglecting or refusing to renew after the landlord 
has demanded the fine, the courts of equity shall relieve oh 
adequate compensation being made. 

In Crofton v. Ormsby, (s) which has been before mentioned, 
where there had been an enjoyment under an agreement, it was 
objected that there had been laches in not requiring an actual 
lease. Upon this point Lord Redesdale made the following dis- 
tinction: ^^Unquestionably to a certain extent there had been 
laches. If it is to be said that it is laches to rest upon an equitable 
agreement, this is laches. Now what is this laches? Is it like 
the laches in Wingfield v. Whaley, (0 and Milward v. Earl 
Thanet, (u) or the other cases ? No, these were cases of a diffe- 
rent description. The whole laches here consists in the not 
clothing an equitable estate with a legal title, and that by a party 
in possession. Now 1 do not conceive that this is the species of 
laches which will prevail against the equitable title. If I should 
hold it so, it would tend to overset a great deal of property in this 
country where parties often continue to hold under an equitable 
contract for forty or fifty years, without clothing it with the legal 
title. I conceive, therefore, that possession having gone with the 
contract, there is no room for the objection. Wingfield x?. Whaley, 
and the other cases, were cases of contracts for the purchase of an 
estate, where the vendor’s whole object was defeated by the delay, 
it being to change the lands into money.’’ So, in cases of a difierent 
description Lord Redesdale said courts of equity ought to refuse 
a specific performance, where, after the delay, the enforcing the 
specific performance would be very injurious to the party sought 
to be charged; and his lordship cited two cases to that efiect. 

In Nesbitt v. Mayer, (x) an application was made by the lessor 
for the specific performance of an afreeroent for a term expired 
before the hearing of the cause. The defendant had taken pos- 
session under the agreement, and refused to execute a counterpart. 
The bill alleged the cutting down of ornamental timber ; and it 
was contended that the plaintiflT was entitled t^a specific perform- 
ance »n order that, upon a lease to be executl&d with proper cove- 


(t) SSch. and Lcfr. 5 S3, 
(t) Supra. 


{u) 5 Ves. 7S0. II. 
(A') 1 Swanst. 223. 
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nants, he might at law recover damages for the breach of them. 
The master of the rolls observed that, without determiiiiog 
whether a case might arise in which the Court, for the purpose of 
investing the party with a right to satisfaction for the breach of 
covenants which the lease was to contain, would not decree a spe- 
cific performance after the expiration of the term, the present 
case did not contain sufficient for that purpose. The only effect 
of a decree would be to encourage litigation. By the evidence of 
the person who cut down the seventy or eighty poles in question, 
it appeared he had been previously employed by the plaintiiF to 
repair the premises. They were represented in the treaty for 
the lease to be in complete repair ; and this witness proved that, 
with the exception of a fence, that statement was correct. The 
fence wanted repair : but, instead of consulting the plaintiflT on the 
subject, the defendant engaged this workman to cut down poles 
amounting in value to about 3/. ; and the poles were employed in 
repairing the fence. This conduct was incorrect : — ^but what 
damages would a jury give? None, certainly, to compen- 
sate the expense of litigation. The bill was dismissed ; but 
without costs ; because, in strictness, the plaintiflp's rights were 
infringed, (j/) 

In Western v. Perrin, (s) where there was an agreement for a 
lease for five, seven, or nine years from Michaelmas preceding, de- 
terminable on twelve months^ previous notice at the end of the first 
or second term ; and the defendant had given a regular notice to 
quit at the end of the five years; specific performance was re- 
fused, and the bill dismissed without costs, on the ground that the 
term was at an end by the notice. But in another case(€/) a 
cause was advanced, in order that the hearing might take place 
before the expiration of the term. 

It is clear that at law any forfeiture in the case of an actual lease 
would be waived by a subsifuent receipt of rent with notice, or 
by any other acknowledgment of the tenancy : but it is a different 
question in equity with respect to decreeing specific performance 
after such conduct on the part of the tenant as would have 

(y) Sir W. D. Evans observes on iiriiten lease, as arising on the mcr« 
this case that there can be no doutit relation of landlord and tenant, 
but that the facts alleged would have (z) S Vcs. and k. 107. 
been sufficient to support an action Hoyle v. Livesay, 1 Meriv.381. 

on the case, independently Of any 



On agreements. 


235 


Chap. II.] 


amounted to a forfeit d re at law. In Boardman v. Mostyn (fr) 
Lord Eldon said, If the plaintiff has plainly violated his con- 
tract, it will be very difficult to persuade me at the end of five years 
to grant him a lease, the covenants of which it is demonstrated he 
would have broken if it had been granted to him before. I do not 
think the waiver by receipt of rent prevents the defendant from 
desiring the court not to put him in the power of such a tenant 
hereafter.” 

In the case of Jones v. Jones, (c) Sir W. Grant, with 
reference to this point, said, ^*Xt is admitted, that this court 
will never decree the specific performance of an agreement, if it 
is clear that covenants must of necessity be introduced into 
the instrument to be executed, that the party resisting the 
performance may immediately take advantage of to deprive 
the other of all benefit from that instrument. But it ought to 
appear clearly that such is the case ; otherwise the proper and ^ 
the safest course will be to direct the execution, and then allow 
the other to avail himself, if he can, of any breach of covenant: for 
that question, whether a covenant has been broken or not, if there 
is any doubt of the fact, is more proper for the determination of a 
court of law and a jury. We know that a covenant may accord- 
ing to the strict letter be broken, and yet no recovery be had in an 
action on the covenant. Many circumstances enter into the con- 
sideration, and may weigh with the jury. Many things amount to 
a waiver of the covenant or forfeiture expressed or implied. 
Wherever, therefore, there is the least doubt, whether the cove- 
nant has been broken or not, the court ought not to preclude the 
inquiry by denying the relief that is prayed.” 

Where there was an agreement for a lease in writing, in which 
there should be inserted a proviso for re-entry on a breach of any 
of the covenants, it was held, if the te^at occupied under the agree- 
ment, and acted in such a manner al^ould have given a title of 
entry if an actual lease had been made : the Court of Chancery 
will not after such a breach enforce a specific performance on the 
application of the tenant, unless there has been a waiver of the for- 
feiture on the part of the lessor. It will follow that if it decrees 
such performance, it will not allow the lessor to take advan- 


{b) 6 Ves. 472. 


(r) 12 Vcs. lae. 
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tage of the circumstance of the lease bearing date before it 
was made, without giving the tenant the benefit of the waiver of 
the forfeiture, {d) 

It should, however, be remarked, that if a tenant has paid rent 
under an agreement specifying particular covenants to be inserted 
in the lease, with a right of re-entry for the breach of them, an ac- 
tion of ejectment may be maintained on the breach of any of them, 
although no lease shall have been executed; (e) such a tenant being 
considered as holding from year to year on the terms of the 
agreement, (f) So where, in another case, (g) a tenant was let 
into possession under an agreement and paid rent, it was held suf- 
ficient to satisfy a count against him as a tenant upon a demise 
for mismanagement of the farm contrary to the agreement. 

In the abovemen tioned case of Gourlay x?. The Duke of So- 
merset, in the course of argument it was said, If the agreement 
had been executed, the defendant would have a right to enter for 
the forfeiture incurred by not merely permissive, but wilful, waste. 
The court would not have relieved against that forfeiture; — and 
why is the tenant in a better situation, having a contract merely 
executory? As to this, Lord Eldon said, I will not undertake to 
say, whether there may not have been such cases as have been 
alluded to; much less, that there never will be such a case. 
Where, even if no right of entry were to be introduced under an 
agreement for a lease of a farm, yet a court seeing a gross case of 
waste, which will in all cases be a forfeiture of the place wasted, 
remediable or not, and gross breaches ot covenant that could not 
well be indemnified by damages, would leave the tenant to law, 
and grant no relief here.” 

Upon this part of the subject, Sir W. D. Evans observes, that 
he takes it to be very far from clear that a court of law would 
sustain a forfeiture of a le^gg in respect of acts done prior to its 
execution. It is clear that ^e date of a deed induces no estoppel 
with respect to the time of the execution; and as courts of law 
lean very much against forfeitures, it seems very probable that 
the proof of the date of execution would be admitted as a sufficient 

((f) Gourlay v. The Duka of Somer- (/) Doe d. Broniiicld v. Siuilb, (> 
set, 19 Vcs. 429. 1 Ves. & B. 68. East. 530. 

(e) Doc d. Oldershaw r. Breach, 6 (g) Tempeslr. Rawlins, IS EasL IS- 

£sp. 106. 
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answer to any charge of forfeiture grounded upon acts prior to 
such execution, although subsequent to the date. 

The general proposition that the party himself, with whom the 
contract has been made, has a right to enforce the performance, is 
sufficiently obvious. The exception to this rule, with respect to 
the intended tenant himself, may afford considerable assistance in 
coming to a true conclusion with respect to claims of others suc- 
ceeding: to his rights. It is to be recollected that this contract 
differs from a contract of sale in respect of the personal confidence 
which the landlord reposes in his tenant as to the management of 
the estate; and the continued existence of the relation induces 
several important obligations* In the case of Willingham v. 
Joyce, (A) before Sir P. Arden, M. R., the reasons for refusing a 
decree of specific performance, on the ground of personal objection 
to the conduct and character of the intended tenant, were much 
considered. In that case it appeared, from the evidence, that upon 
the application of the plaintiff, the defendants said, they would not 
let their house to any one who would let lodgings. He said he 
did not wish that, as he was an attorney, and wanted it for him- 
self; that he had lived nine years in the house under A., the 
former owner, and only quitted it because she wished to live in it 
herself; that he paid his rent quarterly, and that they would be 
satisfied with the character A. would give him ; but they must call 
that evening, as he was to give an answer that evening about 
another house, and was going out of town next morning. Not- 
withstanding this representation it appeared that he had been 
tenant to A. a very little time, and had been distrained upon for 
rent and taxes: nor would he quit her house till she consented to 
refund bl. he had paid her, and accept his notes for the rent due, 
which notes were never paid. Upon .going away, he also had 
committed wanton damage, and beh 4 |||^d very ill. A. gave the 
plaintiff a character to the defendants in order to get rid of him: 
but afterwards told them the truth. These particulars were 
proved by her. It was also proved that the plaintiff let lodgings; 
and the defendants, upon receiving the information, offered to give 
up the rent if he would quit the house ; that he was a bankrupt 
in 1789, and obtained his certificate in the same year; and a letter 
was proved to have been written by him, dated June 1796, (the 
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year the cause was beard) in which he acknowledged that it was 
necessary he should be from home till his affairs were settled. 
There was also a summons to convene his creditors. Mr. Lloyd 
for the defendant : — the defendants may use the evidence to shew 
that the plaintiff is not a proper person to have a performance, as 
in a case of misrepresentation. The plaintiff has filed a bill for 
performance of an agreement, which from his situation he cannot 
execute. There may be cases in which the court would not execute 
it, as if he had committed a felony ; and the consequence is the same 
to these defendants. Master of the Rolls, — Certainly in the case 
you put 1 would not execute the agreement; nor would 1 execute 
a specific performance merely to give up the bouse to assignees. 
They could not file a bill of this kind for the house or habitation, 
unless they chose to take it and be tenants, and enter into cove- 
nants. The parties came to a compromise: but the Master of 
the Rolls desired it to be observed, that if it had not been for their 
coming to these terms, he would have dismissed the bill with 
costs. 

In a subsequent case, (i) to a bill for a specific performance, and 
injunction against an ejectment, several facts were stated in the an- 
swer, to shew the misconduct of the plaintiff in the management of 
the estate, and the insolvency of his circumstances. The case 
came on upon a motion for an injunction, which was granted upon 
terms, in order to bring the facts more fully before the court. 
Upon the general doctrine, applicable to this part of the subject, 
Lord Eldon said, The articles having provided that the estate 
should be possessed in a hnsbandlike manner, under covenants to 
give it a proper value during the w'hole lease, if after five years, 
from 1796 to 1801, (when the bill was brought) the tenant has so 
misused the land, that it may be difficult to recover the value it 
would have had if properl]||possessed during the remainder of the 
term ; it would be extraordinary to say, it is fit to give the tenant 
the execution of the contract, merely to give him the chance of 
trying to restore it ; and if he has plainly violated bis contract, it 
will he very difficult to persuade me at the end of five years to 
grant him a lease, the covenants of which it is demonstrable 
he would have broken, if it had been granted before. I do not 
think the waiver by receipt of rent prevents the defendant from 


(t) Boardman v. Mostyn, 6 Yes. 467. 



Chap. 11 .] On agreements. 239 

tiesiring the court not to put him in the power of such a tenant 
hereafter.” 

In Buckland v, llall^C/c) (heard in 1803,) the plaintiff being in 
possession under a subsisting lease, contracted for anew lease; and, 
continuing in possession, upon an ejectment brought against him by 
the defendant, filed a bill for specific performance and injunction. 
The defendant by his answer, in addition to a charge of breach of 
the agreement by not performing the stipulated repairs, shewed that 
the plaintiff became insolvent in 1801, and paid a composition. 
He had paid the old rent up to Michaelmas 1803. Upon a motion 
for an injunction. Lord Eldon said, In a case of this kind, the 
court must take care a tenant is not rashly turned out of posses- 
sion. On the other hand, it is too hard against the landlord to 
introduce upon the record an averment, that the tenant has some 
way or other become solvent. With respect to insolvency, the 
weight of that objection is more or less in different cases. There 
is a distinction, certainly, between a purchase and a lease. In the 
former instance, the bill for specific performance, tenders pay- 
ment of the purchase money : the latter is very much otherwise; 
and the court ought not to forget the habit of dealing among man- 
kind, with regard to the relation of landlord and tenant.” And in 
a further part of the same case, his lordship said, Therefore in- 
solvency admitted and not cleared away is a weighty objection to 
a specific performance of an agreement for a lease, the party here 
seeking an execution beyond the law. Insolvency would be a weight 
with a jury; such a question appears never to have been deter- 
mined, and is of too much consequence to be decided upon mo- 
tion. I shall, therefore, only say that at the hearing in general 
cases, it would have considerable weight with me ; in some cases 
more than others. If the tenant undertakes for nothing but the 
payment of rent, it must be appr^ated accordingly; if beyond 
that, he undertakes for a considerable expenditure upon the pre- 
mises, before he is to be placed in the relationship of lessee, that 
is directly connected as a most important circumstance with the 
fact of solvency or insolvency. Therefore, where very consider- 
able repairs are to be done by the lessee, bis solvency is to be 
looked to to that extent; for, unless done before the bill is filed, 
they are to be done after the decree; not immediately upon 
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tender, as in the ca!=;e of a purchase, unless the bill can offer 
the amount of the utmost possible repairs to be paid into court. 
Under all the circumstances of the case, therefore, without rely- 
ing upon any one, the injunction ought not to be sustained ; cer- 
tainly not without imposing considerable terms, such as bringing 
no writ of error, giving security for the costs of the cause, per- 
haps, for the rent and repairs. If any proposition of that nature 
can be suggested, I will hear it.” The injunction was dissolved. 

In a casc(0 before Lord Redesdale, involving some particular 
circumstances, noticed in tlie decision, but to which it is not to the 
present purpose to advert, one R. being ostensibly entitled to 
the premises under a subsisting lease, but which in fact was held 
by him in trust for O'herlihy the plaintiff, a person in indigent 
circumstances, and in gaol for debt, entered into a contract with 
the landlord for a lease for three lives and sixty-one years in re- 
version. A bill was some years afterwards filed by O’herlihy, for 
declaring R. a trustee, as to the profits received, and against the 
del^dant for performance of the contract. The prayer as to the 
fbrrner object had been acceded to by Lord Clare, and as to the 
lAter the bill was dismissed ; which dismissal was, upon a re- 
hearing, affirmed. Lord Redesdale, after noticing the facts of the 
case, expressed himself as follows : — Under these circumstances 
the plaintiff comes into a court of equity. Now what is the nature 
of the dealing between R. and the defendant ? It is manifestly 
a dealing on the part of the defendant with R., a man of substance, 
capable of performing the terms of the agreement. Such must 
have been the representation made to the defendant at the lime; 
and it could not be imagined for a moment that the plaintiff would 
answer such a description. It is clear the defendant cannot be 
compelled to perform this agreement, unless he has covenants 
from R., as a man of substtipce, for the performance of these 
terms. Now though, if the lease had been executed, R. would, 
have been bound, and then the plaintiff would have bad a right to 
an assignment, on indemnifying R. from the cove|pnts, yet where 
is bis right to compel R. to enter into these dbvenants ? (and I am 
to consider what was the value of the lands in 1798, when the 
contract was made, and not what it is now in 1803 ; and whether 
it was so valuable that another person woald have been disposed 
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to indemnify against these covenants.) But 1 cannot compel R. 
to enter into these covenants. If he had entered into them, and 
had done an act which was fraudulent on his cestui que trusty he 
must have abided by the consequences : but not having done so, 
can I decree him to enter into these covenants ? yet 1 must do so, 
to make the decree that is sought. Suppose,’’ continued his Ior(t 
ship, that R. had brought an action at law against the defendant, 
what damages would a jury have given ? None at all, or merely 
nominal, because he was not fairly dealt with. But suppose, in- 
stead of an action, R. had filed a bill against the defendant ; R. 
could not have a specific performance, because he had miscon- 
ducted himself, so that the bill would have been dismissed. Then 
what is this case ? The plaintiff can stand only in the situation of 
R. on the principle that R. being a trustee can gain no benefit to 
himself.” There is a great deal,” said his lordship, in a subse- 
quent part, to be considered, with respect to contracts of this 
kind. Here is a contract for the occupation of land, in which 
contract the solvency and character of the tenant are intimately 
concerned. They are not so important, however, as if tli^^ 
lease were at rack-rent ; there the solvency and character of the 
tenant arc every thing.” The bill was accordingly dismissed. 

The first case which occurs on the subject of enforcing the 
specific execution of contracts, in favour of those claiming 
to stand in the place of the person who made the contract, is 
Hyde v. Skinner. (»i) This case arose upon a covenant con- 
tained in a lease for five years, to renew the lease at the same rent 
and on the same covenants, upon the request of the lessee within 
the term. The lessee died within the term, having laid out a 
considerable sum of money in improving the premises; and his 
executors, within the term, requested the defendant, (the lessor) 
to make a new lease to them for fifty^years at the old rent. It 
was objected that the request ought to have been made by the 
lessee, and not by his executors who might be insolvent persons; 
and consequently tiie lessor might be in danger of losing his rent. 
LiOrd Macclesfield, C. executors of every person are implied 
in himself, and are bound without naming: and the meaning of 
this covenant was to the end the lessee might be reimbursed the 
money which had been laid out in the improvement of the pre- 
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mises; for whic?i reason it is immaterial whether the testator or 
his executors required the renewal of the lease : it need not be 
personal. But then the request for the making a new lease for 
fifty years is too much, for it might as well have been 100 or 200 
years : but the usual term for letting being twenty-one years, let 
the defendant demise the premises to the plaintiff for twenty- 
one years, or for any less term as the plaintiff may elect. And 
though the lease is to be made upon the same covenants, yet that 
shall not take in a covenant for renewing the new lease, foras- 
much as then the new lease would never be at an end. (n> As to 
the objection that the executors might be insolvent tenants, and 
such as the defendants would not care to trust ; to this it may be 
answered, that there is to be a clause of re-entry in the lease; and 
the value of the premises being doubled by the improvements of 
the original lessee, such clause of re-entry will secure the landlord 
against any insolvency of the tenant. Therefore, let the defend- 
ant pay costs in this court, and also at law, for the ejectment 
iiliich he brought against the plaintiff, and in which he has reco- 
IfVered judgment.” Upon this last direction of the court. Sir W. 
D. Evans observes, * Surely this was a very hard measure, when 
the plaintiffs had demanded a lease for so much longer a term 
than they were entitled to.* The same learned person adds, that 
at the present day it can hardly foe said, that there is any precise 
term for which leases are usually made ; and a contract fora lease 
of an indefinite term would, most probably, be deemed void for 
uncertainty. In the particular case, however, just cited, he should 
have conceived the covenant to renew the lease should have been 
tionstrued as a covenant to renew for the original term. 

The assignees of a bankrupt are not entitled to the benefit of an 
agreement entered into with a view to the personal accommodation 
of the bankrupt, and merely by way of family arrangement ; (o) 
and it seems to be doubtful whether they can have the benefit of a 
general covenant to renew for the interest of his estate, (p) The 
same may be said of the assignee of an insolvent, although the right 
to sue fora specific performance has been held to be in the assignee 
and not in the insolvent, (q) 

(n) See ante. (p) Wcatherall v. Geering, IS Ves. 

(o) Flood u. Finlay, ? Ball, and 513. 

Beat. 9. (V) Bowser v, Hughes, 1 Anstr. 101. 
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In Brooke t. Hewitt, (r) before Lord Loughborough, the 
<]uestion whether the assignees of a bankrupt can claim specific 
performance of an agreement entered into with a bankrupt 
before his bankruptcy, was argued on demurrer. Lord Lough- 
borough said there was a great deal of force in the reasoning in 
support of the demurrer : but it did not apply to the point of a 
demurrer. “ The cases,” observed his lordship to the counsel, 

you reason upon are where executory contracts were entered 
into by persons who afterwards became bankrupts. Great difiiculty 
might occur to the court upon the question whether they could 
go on to perform a contract under such circumstances : a person 
contracting with another for future performance.” In a subse- 
quent part Ills lordship said, that he could not say that the 
bankruptcy discharged the contract as a general proposition. 
The case of a purchase did not discharge the contract. I am to 
consider whether I can put any terms upon the assignees to make 
them do equity. The assignees miglit have made an agreement 
to sell the lease, making a profit upon it to a person to wbom 
there could be no objection. 1 cannot say now that they may no| 
have put the case under terms that might oblige me to perform it, 
supposing it is a complete agreement. Certainly the case will be 
attended with considerable difiiculty to them at the hearing : but 
1 cannot delenniiie it upon demurrer. His lordship therefore 
overruled the demurrer. The solicitor-general (Sir J. Mitford, 
now Lord Redesdale,) said, Lord Thurlovv under similar circum- 
stances had executed such an agreement concerning a house in 
Ludgate-hill. His lordship (Lord Thurlow) said the bankruptcy 
was an assignment; and, if the party had made an actual assign- 
ment, the assignee would w ithout doubt be entitled to a perform- 
ance, because the lease yvoiilcl be to him and his assigns. The 
only objection is, that the covenant of the bankrupt w'ould un- 
doubtedly be of less value : but the assignee ought to enter into 
all the covenants. In the course of the argument in the preceding 
case, an old case of Drake v. The Mayor of Exeter (.?) was 
mentioned, in which it was determined that if a lessor covenants 
with the lessee and his assigns to renew his lease, and the lessee 
becomes a bankrupt, the assignee cannot have any reh^'f against 
the lessor. And the same case is recognised in Moyses r. Little. (0 

(r) 3 Ves. 5253. Eq. Ca. Abr. 53. 
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Upon this) part of the subject the following important observa- 
tions occur in the MS. placed in ray possession bySirW.D. 
Evans. The cases which have been mentioned certainly leave the 
law rather unsettled with respect to the question how far courts 
of equity will decree against specihe performance of an agreement 
for a lease in favour of a different party from the person with 
whom the contract is actually made. It would seem to be clear 
that at law no action could be maintained for the not executing a 
lease to any other person than the individual with whom the 
engagement was iumicdiately entered into^ as the counter engage* 
roents of the particular lessee are the precise consideration of the 
agreement ; and no other act, although equally beneficial, can be 
proposed as a substitute for that which is the object of a mutual 
agreement, to be perfected at the same time by a concurrent act 
of the respective parties. On tlie other hand, any alteration in 
the circumstances and situation of the intended lessee would not, 
Sir W. D. Evans conceives, be a defence in an action for damages 
the refusal to grant a lease where such action was in other 
respects maintainable, although many of the facts w^hich would 
induce a court of equity to refuse a decree for specific perform- 
ance would most probably influence a jury iii assessing Die 
amount of the damages ; especially where Die personal qualities 
of the tenant must from the nature of the particular case be con- 
sidered as a material object in the view of the landlord. In 
respect of the equitable claims of other parties, it is to be recol- 
lected that there is no mutuality between the lessor and those 
claiming to stand in the place of the lessee as assignees of bank- 
rupts, executors, and others, with whom the point in question 
might happen to arise ; as the lessor could in no case claim a 
right to call upon the latter to become parties to such a lease as 
was stipulated for by the persons to whose general rights they 
have succeeded : neither in the case of bankruptcy could the 
assignees compel the bankrupt to become party to a lease, sub- 
jecting himself to a new ^rspnal responsibility for their benefit. 

Among the cases, continues Sir W. D. Evans, which have 
been mentioned, some turn upon a covenant for renewal con- 
tained in an actual lease, tnd others upon mere executory agree- 
ments. These appear to iiand upon very difibrenl footings from 
each other: and the latter alone are properly connected with the 
immediate subject under consideration; the former being only 
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material so far as they may appear to involve principles common 
to both. A covenant for renewal has befen established by several 
cases, which will be noticed in their proper place to run with 
land: and of course to be one of which assignees of the term, 
however constituted, have a right to claim the benefit at law; 
which right I apprehend would almost in every case be recognized 
and acted upon by a court of equity in a suit for specific per- 
formance. On the other hand, there does not appear to be any 
reason for carrying the construction of such covenants further in 
a court of equity than it would be admitted in a court of law ; 
and if the covenant were expressed in such terms as to be re- 
ferable solely to the person of tiie lessee, and upon which another 
party succeeding to bis rights would not be competent to main- 
tain an action .for damages; it would seem to be contrary to the 
real intention of the contract to admit such other party to claim 
the benefit of a specific performance. 

In the case of Hyde v. Skinner, (u) the precise terms of the 
covenant are not set out : it is merely stated to be a covenant to 
renew upon the request of the lessee, and it may be inferred that 
the terms executors and administrators” were not mentioned. 
It is difficult to conceive that in an action on such a covenant 
the request would not be held to be a personal act ; more espe- 
cially if the expression executors and administrators” were 
inserted in the other parts of the lease at the place where they 
usually occur. In the other parts of the case it is difficult tb dis- 
cover whether the lord chancellor considered the two circuia- 
stances of the right of the executors to stand in the place of their 
testator, and of the money expended in improvements, as being 
each of them independently of the other a sufficient inducement 
for giving the relief prayed ; or whether their concurrence 
was regarded as a necessary ingredient in the decision. In (he 
first part of his judgment he adopts the general principles, that 
the executors of every person are incl{||Lde|j|;iri himself ; that it is 
immaterial whether the request is made by the party or his exe- 
cutors, and that it need not be personal. The doctrine that the 
executoi'b of every man are contained in himself is only true in 
respect of mere perfect rights and obligations, and not where 
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some act is to be done in which the difference between one person 
and another may be of material concern to the individual, who is 
, under an obligation to do a certain thing, of which that act is the 
concurrent or preliminary condition : and to say that in such a 
case a given act is or is not personal, whatever weight it may 
have as mere authority, does not assist the argument in point of 
reasoning. But where the objection is expressly stated that the 
executors might be insolvent tenants, it is not met by any observa- 
tions supporting the accuracy of the general doctrine previously 
stated ; but by a reference to the incidental circumstance, that in 
the particular case the value had been so much increased by 
improvements, that the condition for vacating the lease was a 
sufficient security in point of value for the covenants being per- 
formed : an assumption which would certainly in many cases be 
very materially at variance with the fact. And when it is also 
considered, that a general covenant for renewal in a lease for five 
years, was held to give a right to a lease for 21 years, Sir W. D. 
Evans apprehends that the case itself is one, the adherence to 
which, if supported by a principle of deference to its authority, 
would be found at least to be very repugnant to general utility. 
In the several other cases which have been stated, the inclina- 
tion of the court seems rather to have be^ti in cases of mere exe- 
cutory agreements, to withhold the specific performance, except 
in favour of the party who was the immediate object of the con- 
tract; and whatever exceptions may be admitted in respect of 
particular circumstances, under which the personal qualities of 
the lessee may be regarded as clearly immaterial, the general 
cdnvenience of the public w'^ould perhaps be best consulted, by 
leaving the parties interested to the pursuit of such redress as may 
be competent to them by application to a court of law. 

The partyflipplying for relief ought to be free from all impro- 
priety of conduct ; therefore specific performance of a lease in 
consideration of the j^^n:|nder of an old lease was refused, 
because the tenant suppressed the circumstance that the cestui 
que vie, upon whose life the old lease depended, was in extremis 
when the agreement was signed. (^) So the concealment of any 

other material fact is a ^^ross fraud, and will avoid the con- 

. ■ 

(^)T.l!ard v. Lord LlandaiT, 1 Rail, j Bro, P. C. 314. TomL 
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tract, (s) But an agreement has been decreed to be specifically 
performed, though the plaintiff had subsequently entered into an 
agreement to undcrict contrary to the articles: because an agree- 
ment would not be a cause of forfeiture, even if a lease had been 
made, {d) 

In the case of Bonnett v. Sadler, (b) the plaintiffs were coach- 
makers in Lisle-street, and owners of a private house next to that in 
which they carried on their business. The defendants stated them- 
selves to be shbemakers ; afterwards that they were of no trade, 
but wanted the house as a private house. An agreemenl^^ was 
executed for a lease for years; the lessees to lay out 100/. in 
repairs, under the direction of the plaintiff; and not to carry on 
any offensive trade. . As soon as the defendants had obtained 
possession, they immediately proceeded to make the necessary 
alterations in the house to carry on the coachmaking business. 
On a bill for an injunctioii, the lord chancellor said, that under 
the circumstances an injunction was proper. Although it could 
not be contended, that this particular business was within the 
clause, restraining the lessees from carrying on any offensive 
trade; yet it struck him upon the fraud to be a serious question, 
whether, ifjlie plaintiffs brought an ejectment, it would be possible 
for a court of equity to say they ought not to proceed at law. 
This court would pause long before they executed an agreement 
under such circumstances; surprise and studious concealment for 
the very purpose of obtaining a lease which they knew they could 
not obtain, except under such concealment. The articles were 
drawn up with a cautious reference to this sort of subject : the 
lessees were not to have the lease till 100/. were laid out to the 
satisfaction of the lessors, or under the directions of thef^ sur- 
veyors. Another consideration, that this was a total change of 
the nature of the premises, which were to be left in repair under 
the ordinary covenants, increased the reluctant of the court to 
execute the agreement. 

In ail cases of a claim for specNIc |er for mance/» length of time 
is a material circumstance in favour of the dcfenduiit. Where 
therefore B., bciug in possession under an agreement on his mar- 
riage, conveyed his inter^t to trustees in strict settlement ; and 
the lessor afterwarde recovered Ilie lands in ejectment from B., 

-Sr 

(») Meade v. Webb, 1 Bru. P. C. (a) Williams r. Cheney, 3 Vcs. .^9. 
309. Toml. ib) 14 Vcs. 
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ai^ ^an leased Ibem to C.^ and afterwards sold th^* reTarsioti, 
neither B., nor his truste|^s ever attempting to recov^ the pos- 
session; tbe^eldest son having brought a bill on the death of B. 
twenty years after^ for a specific performaace, it was dismissed^ 
as the titlf after such a lapse of time could not be sustained! 
against z, hand fide purchaser of the legal interest, with twenty 
years’ posse^on ; (c) and it was said that the opinion of Sir 
J. Jekyll in Lechmere v. Lord Carlyle, (d) that the forbearance 
of trusj^ees to do their duty should not prejudice their cesiiei que 
irusi^hAd been often denied, and was contrary to many decisions, (e) 
So specific performance^ of an agreement for a lease was refused 
from the laches of the plaintiff, who after bill filed and answer 
put in controverting his right, being put out of possession, ac- 
quiesced 19 years in the adverse title and possession of the 
defendant without prosecuting his suit.(/) 

In decreeing specific performance of an agreement the court will 
take the whole subject to itself, and determine by its own officer 
what are proper and usual covenants where none are specified. So 
where (g) a question was made whether the reference to settle the 
lease should be to the master or to a Mr. Ciale under a provision in 
the agreement, that a lease and counterpart should he prepared 
and executed by the parties which should contain all such condi- 
tions, reservations and agreements with respect to alteration, and 
the manner in which the farm should be left, and all such usual 
and proper conditions, reservations and agreements as should be 
judged reasonable and proper by John (iiale, &c. land-surveyor, 
and in case of his death by some other proper person to be 
mutually agreed upon by the said parties ; the master of the 
rolls said, that in some cases under particular circumstances, 
as in Waters v. Taylor (A) relative to the Opera House, and 
the case of a k§^wery where there were many partners, the 
court had said u would leave the parties to the remedy (arbi- 
tration) they had chalked out for themselves: but then it re- 

(c) Pcntland v. Stokes, 2 Ball, and ncsicy, 2 Sclio. and Lefr. 609. ^ 

Beatt. 68. (/) Moore Blake, 1 Ball, and 

(<?) 3 P. Wms. 2 15. Beatt. 67. 

(e) See Wych n. The East India (g*) Gour^y v. The Duke of Somer- 
Company, ^ y. Wms. 309. The Earl set, 19 Viw.^^9. 

V. The Countess of Huntingdon, 3 P. (ft) 15 Ves. 10. 

Wms.' 310. Hovenden v. Lord An- 
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fused all interposition. It did net act through the agency of 
arbitrators; appointing them to take^jMi account^ and adopting 
their decision as a decree. When the agreement is thfit the price 
of an estate shall be £xed by arbitrators, and they do not fix it, 
there is no contract ; as the price is of the essence otm, contract 
of sale, and the court cannot make a contract where there is none. 
But where the court has determined that the agreement is bindfOg 
and conclusive, and such as ought to be executed, it does not 
require foreign aid to carry the details into execution. &ale*s 
agency is not of the essence of this contract. The plaintiflT will 
not contend that there is an end of it, if Gale refuses to settle a 
lease. If the defendant insisted, that the only lease be was boend 
to execute was one to be approved by Gale, (his own steward) 
and not by the court, there would be more colour for the ofajec* 
tion: but the plaintiff comes voluntarily into court; and, not 
stating that any lease was tendered, or any step taken for Gale^s 
approbation, says he does not choose to be bound by the lease 
which the court may think a proper one. That objection does 
not lie in his mouth. Suppose the reference made to fJale : — is 
his decision liable exception ? If it is, the decision with regard 
to the propriety of the lease will ultimately be that of the court : 
if not, the court may be carrying into execution a lease which it 
may think extremely unreasonable and improper. If the parties 
had gone to Gale, and got him to settle the lease, and one of 
them had objected to the covenants as improper, and the bill had 
been filed by the other, the court would have inspected the lease ; 
and if it were found unreasonable, would not have decreed the 
execution of the agreement, (i) 

In addition to what has been here stated relating to spe* 
cific performance prospectively, it should be observed that courts 
of equity exercise a jurisdiction of a remedia||^ature, where 
an agreement has been executed either by fraud, mistake or 
surprise, contrary to the intention of the parties; where, (A:) 
for example, a lease had been grated with a covenant for re- 
newal, and also the deputation of the keepership of a park. 
And r memorandtftn to renew concurrently with the lease, and 
upon renewal a few days before the expiration of the lease the 
renewed deputation hfd |^n made for the residue of the old 
term ; it was held that this mistake o^ght to be rectifi^,,and that 

(i) Emery r. Wafe, 5 Ves. fi46. (fc) Islabcrl i». The Duke of Chaudos, 1 Eden, 
S72. 
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m,,«ipder-lenant was entitled to the same relief as the original 
lessee. Where (/) howevi^, on a treaty for the lease of premises, 
the lessor represented to the lessee that a public nght of way 
which passed across the demesne had been stopped up by a pre* 
sentment of the grand jury, and that a footway only existed by 
permission, and after a lease bad been formally executed by the 
parties, it turned out that the right still existed ; it was held that 
the lessee was notwithstanding not entitled to relief; because 
in this case there was no wilful misrepresentation, nor any mis- 
take in omitting to introduce a covenant respecting a right of 
way. The right of carriage way had been abated by the present- 
ment ; the lessor had been in possession thirty years ; be had put 
up gates, and gave directions to his servants not to allow any 
to pass without permission. All which was strong evidence of 
interruption acquiesced in. Moreover, although the lessee had 
been indicted for a nuisance, for a wall built by him across the 
way, and the verdict had been given against him, yet this was not 
conclusive evidence of alright of way ; for it was only evidence, 
and could not be pleaded in bar to a civil action ; and, if the lessee 
had brought his action of trespass, it would not liave bound him. 

In Willan Willan, {m) a testator being tenant under a 
church lease, renewable every seven years on payment of a fine, 
at the will of the lessor, entered into an agreement fur a per- 
petual renewal of an underlease at a fixed rent; and the devisees 
in trust executed a lease in pursuance of it. According to the 
marginal abstract, the Court of Chancery, upon the application of 
the cestui que trust for life and in remainder, decreed the lease to 
be cancelled, and the agreement to be delivered up, as having 
been obtained by surprise, neither party being aware of the effect 
of the instrument, because the fines to be paid to the church were 
likely continuajly to increase : and yet no fine was to be paid on 
the renewal of the underlease, neither was the rent to be increased. 
It was admitted, indeed, that the underlessee was an object of the 
testator’s bounty : but, as the amount of the intended benefit was 
uncertain, the court thought it could not execute the agreement. 

Upon this case. Sir W. D. Evans observes that the circum- 
stances are so peculiar, that perhaps the case will not be con- 
sidered as having much influence on any other not containing a 

if) Lcgge V. Crokcr, 1 Bali, and (m) 16 Vcs. 72. 

Beall. ao6. 



Chap. IL] On agreements. 251 

similar combination of facts. The agreement was made within a 
very few days previous to the death of the testator. It appeared 
also that the premises were worth 1200/. a year, and that the fine 
and interest for a term of seven years would amount to as much 
as the rent. Evidence was given of the incapacity of the testator ; 
and the agreement was charged to have been obtained by the un* 
due influence of a person of the name of Baines, by whom it 'was 
prepared : but this charge was not sustained. The widow of the 
testator stated, that she sent for the defendant by the testator’s 
desire, intimating the testator’s wish to give him a preference, and 
desiring that Baines might come down immediately. He (the 
defendant) was sometimes at the testator’s eight or ten months 
together; was much esteemed by him, and a man of probity and 
character. The deponent was not present at any conversation 
between them and the testator. When the defendant came, hav« 
ing quitted the room leaving them together, she believed he lhad 
his reason and understanding then, as he had upon other parts of 
that day ; and did not recollect any particular occurrence to induce 
her to believehe had not then. About a quarter of an hour after the 
defendant and Baines left the testator he sent for her, and asked 
whether the defendant was gone; and, being informed he was not, 
desired him to be sent for ; and said to him, in her hearing, 
John, that agreement must not stand : it is giving the estate 
away.” To which the defendant replied, You, sir, have left 
the estates to iny son, in failure of William Willan’s (a son of the 
plaintiff) children; so I shall be making the farm better.” Add- 
ing, “If you do not approve of it, when you are better, the agree- 
ment shall be cancelled.” The decree pronounced by the Lord 
Chancellor declared that, regard being had to the agreement it 
would be contrary to equity to coinpel the trustees or the persons 
beneficially entitled to carry the said agreement into execution. 
That the demise by the trustees was not binding on the cestui que 
trusty and ought to be delivered ujp, and also the agreement : but 
that the defendant was entitled in’ equity to the residue of the old 
term, which was in existence previously to the lease made by the 
devisees ; or, if cancelled, to a proper lease for the residue of that 
term. Directions were given accordingly, including an inquiry 
what substantial improvements had been made by the defendant or 
bis undertenant in possession. 

The cause was reheard upon the petition of the defendant. The 
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loid '^aticcllor said, This petition of rehearing is presented on 
thiwgrouiids : 1 . That the bill ought tohave been entirely dismissed ^ 
if sot, idljf that the defendant should be declared to be entitled to one 
tease : or^ 3dly, that the decreeought not to have directed the agree^ 
ment to be delivered up, but should have left him in possession of ity 
giving him the opportunity to make what he could of it at law. With 
regard to the second ground^ at the hearing 1 found it extremely 
painful to refuse that relief : and 1 have stiu the same feeling nport 
it ; convinced, that if the party, proposed "as the grantor, bad lived^ 
and an explanation taken place between them, some such tease 
would have been granted : but from the event of his deaths with* 
out any further explanation, the only consideration is what the 
court is authorised to direct. It is clear upon the will the testator 
intended the benefit in these leasehold estates to be as lasting as 
that^which could be taken in the freehold estates, the subject of 
devise in the former part of the will. It appears also that the 
defendant is a person for whom the testator had a considerable 
regard, and with whom be Intended to deal, as a benefit and 
bounty to him, for some tease, independent of the transaction 
closed by the agreement, which is the subject of this suit, the 
amount of which benefit I am unable to state from any evidence* 
If the agreement was altogether voluntary, the mere result of 
bounty, this court cannot for that reason execute it r if partly 
voluntary and partly for consideration, 1 cannot execute such 
agreement without knowing precisely and distinctly how much is 
voluntary, and how much for consideration. The evidence con* 
tains many circumstances, perhaps, requiring the aid of a jury,, 
before this agreement could possibly be executed ; if not by its 
own contents liable to objection, and if the decision is to%e upon 
the Arne result of all the circumstances which I look at quite in- 
dependent of fraud and circumvention.” 

^ Many of the directions,” continued Lord Eldon, that are 
givenlty this decree for the benefit of the defendant could not be 
part of it, if the agreement is to be left in his hands to make what 
he can of it at law. The decree, however, stands, not upon the 
ground of fraud or circumvention, — not upon imbecilUty of mind 
only^ influenced by bodily weakness ; — but upon the combined 
effect of that imt^illity, and ignorance of the real effect of the 
transaction, leading, perlia||i8, in some d%ree, to account for the 
circumstante tlusiA the testnior did not understand the agreement ; 
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but not necessarily to be considered as accountings for that, nor in 
iny vienr of the case material, as 1 am perfectly persuaded by the 
evidence itself that the defendant did not understand this agree* 
ment; and understanding it, would not permit it to have ii(s whole 
effect. The court, not deciding upon loose speculation upon the 
instrument laid before it, must attend to the contents of it, origin- 
ally and finally, as furnishing what is the effect of it. To the argu- 
ment that a lease was granted upon the same terms to another 
person of the name of Hoai:e, (by the testator himself) it is sufficient 
to answer that I do not say this court would disturb a lease 
actually made in pursuance of this agreement, without any other 
circumstances, the party deciding for himself : but the question is 
whether a court of equity is to carry into execution such an 
agreement, or to leave the party to law, or to order it to be 
delivered up, when there is an interposition between the agree- 
ment and the execution of it. There are many cases in which the 
court will not disturb an agreement that has been executed, 
though it would have refused to carry that agreement into exe- 
cution ; and there are also many cases upon the other point, where, 
refusing to execute an agreement, it will leave the party to make 
the most of it at law, where a jury may determine upon all the 
circumstances what shall or shall not be given as damages : and 
there is a third class of cases in which the court, refusing to carry 
an agreement into execution, would not stand neuter, but would 
order it to be delivered up. The instance that has been men- 
tioned, therefore, stands simply on the fact, that such a lease was 
made, perhaps, with a prior agreement ; and may be distinguished 
first, as being an actual lease ; secondly, as being in performance 
of an agreement, perhaps, not attended with such circumstances 
as attended and immediately followed this agreement."’ 

After observing that covenants for perpetual renewal might be 
carried into execution against the owner of the inheritance, 
Lord Eldon observed, tliat (he present case was different ; it 
was impossible that the parties could have understood it, and cir- 
cumstances prove they did not understand it. Consider the effect 
of H. Every seven years the lessor is to repurchase and to relet 
for ever at the same rent. The consequence is perfectly clear; 
that unless the rent is enormous, with reference to the present 
value, the lessor must pimchase, for the purpose^f meting good 
his covenant, at t he expense of a eonsidemtioil (bat will leave him 

1 ' 
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nothing out of the rent. The bargain is, therefore, on the face of 
it a surprise upon both parties. Considering it unfortunate, that the 
evidence of Mrs. Willan was introduced as it was; yet, having 
hrard it^ I must give attention to it. The defendant’s answer ac- 
cording to that evidence, that the improvement would be for the 
benefit of his sons, would be correct, if the payment of the fines did 
not eat out the value. The defendant adds, as an honest man, 
that if his uncle gets better, it shall be set right. That expres- 
sion, it is contended, means only that the agreement should be 
cancelled, if the defendant got better : but if he did not get better, 
the defendant would insist upon it. But, according to my opinion, 
that is not a reasonable construction of that declaration ; which is 
a declaration that would distinguish this from the transaction with 
Hoare, (before alluded to) even if that had rested in agreement, 
without an actual lease ; and it is sufficient with reference to an 
instrument containing stipulations, which I think ought not to be 
carried into effect, to have the consent of both parties, that it shall 
not be executed.” 

With regard to the question, whether if this agreement is not 
to be executed entirely, it ought to be executed to the extent of 
giving the defendant one lease for twenty»onc years, wishing to 
give him that, I considered very anxiously whether I could do it 
under the sanction of any principle adopted and recognised in 
the proceedings of this court ; and if this could be represented as 
an instrument containing so many separate agreements for dis- 
tinct leases of twenty-one years, each lease renewable every seven 
years. If I could so construe it, I should think 1 was getting for- 
ward to the completion of a purchase, which the testator and the 
defendant would have completed, if death had not intervened : 
but i cali^ot from this paper ascertain any terms whichithc lessor 
ni€»ant to propose, or the lessee to accept, fora lease for twenty-one 
years ; though 1 have little doubt that the uncle, if he had lived, 
would have given the defendant at least one lease for twenty-one 
years.” 

. ** The last consideration is, whether this agreement ought to be 
delivered up; and 1 think the decree right in that respect;. not 
upon the ground thaj^ the defendant could not maintain an action 
wbicli h^iwould have a right to bring, though I am not aware 
what action he could institute efiectualhr. If the decree should 
altered in this respect, it would be nl^ssary very materially to 
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alter it in another^ as it contains directions beneficial to the de- 
fendant, to which, meaning to bring the action, he would not be 
entitled, as he cannot be entitled to recover damage for tl^.brea^li 
oftlie agreement, and also to the benefit of those directions. In 
that view of it also it would be necessary to have an issue to try 
the effect of those circumstances, with reference to which I for- 
bore to give any judgment: it is not sufficient to authorise a decree 
for delivering up this agreement, to shew that it was obtained by 
surprise, with regard to ^e efiect of it; as in many cases upon 
that ground the court refusing to execute would leave the parties 
to make as much as they could of it at law. The question is, whe- 
ther under all the circumstances here is such a case ; and I think 
there is enough in the circumstances, particularly the evidence of 
Mrs. Willan, to authorise a decree that no use should be made of 
this intrument either at law or in equity, the efiect going farther 
than they intended. The result of her evidence, and of the paper 
itself, upon the face of it is that this is a case of surprise, in which 
the court will not permit the agreement to continue in the hands of 
the person who has obtained it.^’ 

An appeal was afterwards preferred to the House of Lords, 
pending which the defendant presented a petition to the Court 
of Chancery for leave to file a bill of review for the purpose of 
examining witnesses in opposition to the evidence of Mrs. Willan, 
as to the conversation which passed after the execution of the 
agreement. It was determined, that such proceedings could not 
be allowed : but, with respect to the merits of the case, the Lord 
Chancellor said, It is supposed that this decree stands upon the 
-evidence of Mrs. Willan, and would not have been pronounced if 
the court |jfad not been mainly influenced by her evidence* ; Ad- 
mitting, if that is correct, that the decree could not stand, I detiy 
that the decree has that foundation ; disavowing any intention to 
rest it on her evidence, or to have made any other decree, if her 
testimony had not formed part of the evidence. The supposition 
that I should not have pronounced the decree, if that evidence had 
not been given, is merely the efiect of misunderstanding ; con- 
ceiving that without it, there is sufficient ground for relief. 1 
have in the decree expressed the principle^fbn which I made it ; 
and would have stated that evidence as the particular gr&und, If 1 
relied upon it. I think^l^therefore,^ the new evidence now pro- 
posed ought not to be ireceived ; and it would be too much to 
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grant a bill of review, wbeo I conceive nothing ought to follow 
it/* It may be observed that the decree states, that regard 
to the agreement, it would be contrary to equity to 
trustees or the persons beneficially entitled to carry it 
into execution but it does not mention the particular grounds 
for impeaching the agreement. 

Upon the hearing of the appeal in the House of Lords, the 
decree was affirmed. («) The Lord Chaii|i^]]or said, that he had 
proceeded in his judgment below, on the ground that the 
agreement was fraudulent, though he thought it would have been 
a fraudulent use of it to carry it into efiect. He adverted to the 
evidence respecting the incapacity of the testator: but said that 
lie had not thought it necessary to go into that point. But this 
bad appeared to him to be an agreement obtained by surprise; 
and in this sense that it was a surprise to both parties ; and that 
tJb6 appellant had agreed to give it up, if it had the effect of going 
beyond what was intended. He laid some stress upon the evidence 
of Mrs. Willan; and adverted to the objection that it ought not to 
have been received, (a question which relates rather to the plead- 
ings in the cause than to any point of right connected with the 
merits.) If he could do all he wished, he should be glad to grant 
a lease. But the reason why he thought it could not be done was 
this, there was no analogy between this and the cases where there 
w^re several distinct agreements; for those had been determined 
on grounds that there were contracts made by the parties, wbicE 
might be executed : but if the whole were but one contract, which 
could not be executed, equity would not introduce another con- 
tract for the parties. If the appellant had a right to one lease, 
the^espondent would be able to compel him to take one. If the 
7 hai^ recovered, he believed they would soon have agr^d : 
blit be having died, and there being no terms in the instrument 
upon which one lease could be supported, he could not act upon 
SjA contract which had not been made, and so had no authority, 
unless he could support the agreement in toto. When he spoke of 
surprise, he merely meant, that was a case where, from imbecillity 
and the absence of proper advice, the testator did not understand 
the efiSget of what b^jd, and that it was unconscionable in equity 
that an Ugreemeiit should be executed, which was a surprise on 
both parties. 

(a) « DOW.P.C.S74. 




257 


Chai*. n.J On agreements. 

Ufw>n this part of the Lord Chancellor’s judgment, Sir 
W. D. Evans observes, I feel an unaffected difficulty in com- 
prehending the extent of the doctrine intended to be |gre ex- 
pressed, especially supposing the state of infirmity, in which 
the testator was, not to constitute an essential ingredient of the 
decision, and that it was intended to lay down a general position 
that upon an agreement obtained by surprise a party shall not 
only be refused the aid bf a court of equity, but restrained from 
availing hiraseif of such benefit as he might derive from the con- 
tract in a court of law; it being also assumed that there was no 
fraud or misconduct imputed to him in respect of the fact of ob- 
taining the agreement. The terras of the agreement were in 
themselves sufficiently intelligible; that this farm should beheld 
for ever upon a certain annual rent, without any increase in re- 
spect of fines, upon obtaining renewed leases; except as occa- 
sioned by additional buildings. In the conversation which imme- 
diately followed the testator shewed a consciousness that such a 
transaction was a disadvantageous one, as a matter of mere stipu- 
lation, and rested satisfied with the summary engagement of cafl*- 
celling the agreement if he got better; but the only surprise, 
which, upon the whole of the case, I can collect to have been im- 
puted, is that the party did not fnliy consider the disadvantageous 
consequences (hat would result from a contract, of the terms and 
iiinpori of which he was sufficiently apprized. I conceive, how- 
ever, it would hardly be allowed to state it as a general pro- 
position, ‘ that a party entering into a contract, with full know- 
ledge of the terras, should be released from the performance of it; 
because those terms were attended with more disadvantageous 
consequences than he had in fact contemplated;’ yet what dbss 
general proposition can be stated as supporting this decfiee I aiil 
at loss to discover.” In a subsequent case, (o) he adds, where 
an agreement was enforced as resulting from a correspondence 
between the parties, the Lord Chancellor said, The de- 
fhndatlt, I am satisfied, was not aware of the precise effect of 
the correspondence : but I am afraid, be that as it may, if the 
letters amount to a contract, so considered, the plaintiff has 
a right to have the contract specifically etfecuted.” 
ther on, ^‘This then was an agreement on the one sidc^ and 

C^) Kennedy v. Lee, 3 Meriv. 441. 


s 
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if accepted on the other was binding upon both, although it 
should turn out to be a surprise on the one or the other.’’ Upon 
the rehearing, his lordship, after stating that the party seeking to 
establish a contract, on the result of a correspondence, was 
bound to point out to the Court a clear description of the subject 
matter, relative to which the contract was in fact made and en- 
tered into, added, I do not mean, (because the cases which have 
been decided would not bear me out in going so far) that I am to 
see that both parties mean the same precise thing : but only that 
both actually give their assent to that proposition, which, be it 
what it may, de facto arises out of the terms of the correspond- 
ence.” Qucercj adds Sir W. D. Evans, whether here the ob- 
jection is not narrowed too much ; and whether, when it is assumed* 
that the terms expressed in a contract, (not merely the conse- 
quences resulting from it) differ from those which were contem- 
plated by the parties, such a contract ought to be regarded as 
legally obligatory. 

To return to Lord Eldon’s judgment. It had then been in- 
sisted, continued his lordship, that if one lease could not be 
granted, at least the agreement ought not to be delivered up : 
and that this was one of the cases where, though equity would not 
execute the agreement, it would leave the party to his remedy at 
law. He did not say there was dishonesty : but if an agreement 
was obtained by surprise, under such circumstances as occurred in 
this case, it was against equity to permit any use to be made 
of it. 

Lord Redesdale also entered into a full view of the reasons for 
concurring in the decision ; and 1 apprehend, says Sir W. D. 
Evans, that his judgment must have been founded upon the pecu- 
liar combination of circumstances occurring in the case, and that 
many of the points taken separately are such as could not fairly 
stand the test of examination. Lord Redesdale observed, It 
was a bill to set aside an agreement entered into at a time when 
one of the parties was on his deathbed, and clearly in a state of 
iinbecillity ; and also to set aside an actual lease founded upon it, 
upon the ground that the uncle, when he signed it, neither knew 
nor understood the 4X>ntents of it;(p) and that advantage was 

(r) Note by Sir W. D. Bvans; surely the facts can hardly warrant this 
stalemect. 
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taken of his situation to get his signature. The effect of the 
agreement was clearly to put an end, in no very long time, to the 
value of the property of the lessor. The only stipulation in favour 
of the lessee was, that ^ there should be an increase of fines, on 
account of new buildings, they should be paid for by the lessee : 
all the rest arising from improvements in agriculture, &c. was to 
fall on the estate of the lessor. It was scarcely possible to sup- 
pose that any man in the full possession of his faculties could 
enter into such an agreement for valuable consideration. Then 
it was said, that this was partly for natural love and affection. 
But where an agreement purported in the body of it to be for 
valuable consideration, it could never, though obtained by a 
relation, be supported on the ground of natural love and affection ; 
for if it could, every agreement made with a relation must be 
supported, however inadequate the consideration.” This rea- 
soning, observes Sir W. D. Evans, is very unsatisfactory. The 
argument to which it is opposed by no means necessarily implies 
that a contract impeachable, as made without collateral reasons, 
upon the ground of inadequate consideration, must be supported 
in consequence of the parties being related. It merely opens the 
question of intention as a question of fact, whether such bounty 
and favour was or was not intended, wdiich must be estimated by 
a general view of all the circumstances of the case: Mere inade- 
quacy in the terms of an engagement is in no case a specific legal 
or e<{uitable objection. It is a mere circumstance of evidence, from 
which a court may infer imposition or mistake. But if a con- 
tract, valid on the face of it, is to be impeached upon collateral 
grounds, justice evidently requires that all the circumstances 
should be fairly taken into consideration; and if circumstances of 
consanguinity or friendship may naturally induce a party to make 
a contract more favourable to the opposite side than would take 
place upon the mere principles of traffic and barter, the question 
whether such relations did exist in point of fact should always be 
opposed to the inference of imposition, resulting from the mere 
fact of inadequacy of terms, especially in the case of an informal 
and preparatory instrument. 

The uncle,” continued Lord Redesdale, was at the time nert 
incapable of making an ordinary lease, or a codicil to his will 
which he did on the same day : but was incapable of applying 
himself to a contract of this kind, which required deliberation 

s 2 
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and calculation ; for this was clearly a contract for valuable consi- 
deration. Dr. Kirkland, (a physician) attended as a witness. He 
deposed that the uncle was not then in a condition to attend to 
business ; and he was informed that this was a mere lease between 
landlord and tenant, the terms of which had been settled before. 
No calculations appeared to have been entered into by the par- 
ties; or, if entered into, they were perfectly false; for the agree- 
ment was such that the lease would soon produce nothing to the 
lessor, who must therefore abandon it, as he was entitled to do, 
for there was no contract binding him at all events to renew. 
Suppose there had been no evidence of debility at the time, it 
might be questioned whether such an instrument, obtained under 
such circumstances, without any precise consultation as to the 
terms of the contract, might not be considered as the effect of sur- 
prise.” After adverting to the other lease, made the same day, 
(to Hoarc) as not affecting the merits of the question^ Lord 
Redesdale proceeded to state that the respondent had made out 
the charge, that the uncle did not understand the effect of the 
agreement, and that advantage was taken of his situation to induce 
him to sign it. There appeared to him, (Lord Redesdale) no 
contrariety in the evidence, as to the state in which the uncle was 
at the time of the signature. He was capable of making a codicil 
to his will : but not of doing any thing which required delibera- 
tion. This besides was a bargain, and different in its nature from 
that expression of volition required in making a will. If the 
w hole of Mrs. Willan’s evidence was to be received and believed, 
the uncle himself afterwards considered it an improvident act : if 
the conversation stated l)y her actually took place, it shewed that 
the effect of tlie agreement had before been understood by neither 
the one nor th;* other. After adverting to tlie objection as to the 
admissibility of the evidence, he said that his conception of the 
case was this, that when a contract was manifestly unreasonable, 
if one of the parties taken by surprise, whilst in a state of debility, 
was made to depart from an original intention, and (o act contrary 
to a previous design, then the contract ought to be set aside, as this 
was an advan|t|igc taken of his infirm slate. A|ler expressing his 
optfHoii in concurrence with that of Lord Eldon, that the court 
would not direct a single lease of twenty-one years, Lord Redes- 
dale said, he thought it perfectly clear that when an agreement 
vvas obtained under such circumstances, by surprise for example, 
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that it was not fit to be acted upon in equity, it was unfit to be 
acted upon at law; and in such cases the practice was to order it 
to be delivered up ; or, if an action was brought upon it, to order 
a perpetual injunction to restrain such action. He could not see, 
why if it were iniprop^ir to act in this agreement in equity, it 
should be acted on at law. 

Upon this latter part of Lord Rcdesdale’s judgment, Sir 
W. D. Evans has the following remarks. This opinion would 
seem, if literally construed, to import a general principle, that 
whatever circumstances would induce a court of equity to with* 
bold a decree for specific performance would also induce it to 
direct a delivering up of the agreement, and grant an injunction. 
It is however impossible, that such could have been the real 
meanings of the noble and learned lord, as no languag;c is more 
familiar to courts of equity than that they would not interpose an 
extraordinary relief, by decreeing a specific performance; but 
would leave the parties to make what they could of the case at 
law: and many cases fonnd^Hl on this distinction occur in the 
judgments of liord Redesdale himsedf. The proposition twice 
referred to in the course of Lord Redesdale’s judgment, that a 
party was capable of making a codicil to his will, but not capable of 
doing any thing wliich required deliberation, also appeared to him 
very unsatisfactory, and almost unintelligible. A codicil as well 
as a will is an act which, according to the nature of its contents, 
may contain every variety from a simple pecuniary legacy to the 
most minute and complicate disposition. But it is very clifFicidt 
to assent to the doctrine, that a power of testamentary dispo.^itio!i 
imports a less degree of intellect than a power of .enl<3ring into 
a contract. A very different view was taken of the subject 
by the greatest jurist of modern ages, in one of his most dis- 
tinguished productions. ( 9 ) He says, “ Incapacity ought never 
to be examined witli more attention than when the question 
relates not to a mere contract, but to that act which demands at 
once the greatest capacity and the most perfect will — a testament. 
The law which substitutes a testator in its stead, and invests him 
with the power and character of a real legislator ; which gives 
him a right to* change and disturb the natural and favourable 
order of legitimate successions ; requires at the same time from 

(v) D’Agucsscau. Second Pleading in tlie cause of the Prince de CoiUy. 
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him a capacity proportioned to the importance of his ministry, 
and a plenitude, or, if the expression may be used, a super* 
abundance of will.” The truth, in fact, lies between these two 
opinions; many contracts being of less complication, than many 
wills, and vice versa. Each case, therefore, must depend on its 
own circumstances. 

Where (r) a warrant was granted for nominating two lives to 
an estate held under the crown, as part of the duchy of Cornwall, 
but subject to these conditions, viz* that the estate should be per- 
fected in six months after the date of the warrant ; that the war- 
rant should be enrolled before the auditors of the duchy; that the 
fine should be first paid into the hands of the receiver-general for 
the duchy, or his deputy ; and a certificate obtained under the 
hand and seal of one of them : these conditions not having been 
complied with according to the strict letter of the warrant, it was 
decreed void, and ordered to be vacated. 

A court of equity is not bound to decree a specific performance 
in every case, where it will not set aside a contract, nor to set aside 
every contract which it will not specifically perform. A contract, for 
example, may be good at law, although the conduct of the plaintiff 
may not entitle him to the assistance of a court of equity, (s) 
Upon a suit for specific performance it seems almost of course 
to grant an injunction against proceeding in an ejectment; not- 
withstanding the right to such performance may be strongly denied 
by the defendant in equity. But the court will at the same time 
impose proper terms to prevent such injunction operating more 
to the prejudice of the defendant than the necessity of the case 
requires, as by making the plaintiff in equity give judgment in 
ejectment, without putting the defendant to expense ; go to com- 
mission and set down the cause for hearing next term ; or upon 
the terms of delivering possession when required by the court. (/) 
In the case of Dann v. Spurrier, (zi) which will be mentioned 
more particularly on a future occasion, the bill, after praying for 
an injunction, prayed that if the court should be of opinion that 
the defendant had a right to proceed in ejectment, that he might 
be decreed to pay the plaintiff the money laid out in substantial 

(r) Moore v. Crosse, 2 Bro. P. C. set, 1 Ves. and B. 68. Boardnian r. 
S41. Toml. Mostyn, 6 Ves. 467. Buckland v. Hall> 

(*) Mortlock V. Bullcr, 10 Ves. 292. 8 Ves. 92. 

(0 Gourlay v. The Duke of Somer* (a) 7 Ves. 231. 
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improvements; the bill having charged that the defendant looked 
on while the money was laid out, &c. The defendant stated that 
he knew nothing of the repairs till August; and that op the 4th of 
September he directed a person of the name of Phipps, (who was 
not called by the plaintiff) to give notice to the plaintiff to prevent 
his incurring further expense. Lord Eldon said, that it was upon 
the plaintiff to prove, not merely to raise a probable conjecture, 
but to shew upon highly probable grounds a case of bad faith 
and bad conscience against the defendant. The plaintiff fails in 
proving that ; and his lordship added, I fully subscribe to the 
doctrine of the cases which have been cited, (u) that this court 
will not permit a man knowingly, though but passively, to en- 
courage another to lay out money under an erroneous opinion of 
title; and the circumstance of looking on is in many cases as 
strong as using terms of encouragement ; a lessor knowing and 
permitting those acts, which the lessee would not have done, and 
the other must conceive he would not have done, but upon the 
expectation that the lessor would not throw an objection in the 
way of his enjoyment. Still it must be put upon the party to 
prove that case by strong and cogent evidence: leaving no 
reasonable doubt that he acted upon that sort of encourafie- 
ment.” 

Where (.r) after a decree for specific performance of an agree- 
ment for a lease, and a lease had been executed in pursuance of 
such decree, tlie plaintift' in equity brought an action at law to 
recover from the defendant damages for the delay in performing 
the agreement ; the court said that, although in a new suit the 
defendant would be clearly entitled to an injunction, yet here 
the decree having been executed, they could make no such order 
in the original cause. 

We have already observed that there is no distinction in point 
of form between executory agreements and others, such as leases, 
which may be denominated in this respect agreements executed. 
Therefore an instrument may in form be executory; and yet, if 
the intention appears to be that it shall operate as a present 
demise, the law will give it that effect. Licences, for example, to 
enjoy till a time certain have been held to be to all intents and 

(u) The East India Company r. 688. 

Vincent, 2 Aik. 83. Stiles v. Cowpei, (.r) Ford t’. Compton, 1 Cox. 296. 

3 Aik. 693. Jackson v, Calor, 5 Ves. 
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pin*poses leases, and to admit of the same remedy for breaches of 
contract by either party, (j/} 

A covenant to permit and suffer a person to enjoy has been 
held to be no lease on the ground that the words “ permit and 
suffer” shewed the intention to be, that the possession should 
remain in the person from whom the permission was to come : (a) 
but the mere circumstance of words of covenant being used is no 
objection to their operating as a conveyance of the present 
interest. The ivords covenant, grant and agree,” or any other 
words to the same effect, are sufficient to shew a present contract 
for the enjoyment, and therefore they have been held to make it 
binding and valid as a lease, (n) So in an action of covenant, (&) 
where A. by articles indented covenanted, promised, and agreed, 
that B. should enjoy certain lands for a term of years, though A. 
further covenanted that he would make to B. as good and perfect 
a demise of the premises, or security for the quiet enjoyment of 
them, as his counsel should advise; the court held that these 
articles in themselves were sufficient to constitute a present 
demise, and that the covenant for a future lease was only in further 
assurance. It appears, however, from another report of the same 
case, (c) that A. had nothing in the land at the time of making 
the articles, and they were therefore held to operate as a covenant 
only. 

So in another case, {d) where articles indented were made 
between A. and B. in tlie following manner: imprimis^ it is 
covenanted and agreed between the parties that A. doth let the 
lands in question for and during five years, to begin at Michaelmas 
next following under 10/. a year rent ; or provided the lessee shall 
pay 10/. at Michaelmas and Lady-day by even portions during 
tlie term. Also the said parties do covenant that a lease shall he 
made and scaled according to the effect of these articles before 
ilie feast of All Saints next ensuing. This was held to amount to 

(y) Year book, 5 Hen. VIJ. I. Kro. (=) 1 HoJl. .\br. 848. 

Abr. Licence, pi. 19. Hall i». Sebright, (ff) Bro. Tit. Lease, 60, Whitlock 

1 Sid. 428. Clerk e I’alady, Cro. Eliz. v. Norton, Cro. Jac. 92. Drake t'. 
859. Davies v. Maunington. 2 Sid. Monday, W. Jon. 231. 

109. Chapman v. Soiilhwirk, 1 Lev. (5) Tisdale t?. Essex, Hob. 34. 

S04. Jepson v. Jackson, 2 Lev. 194. (c) 1 Roll Rep. 39?. 

Stroud V. Hopkins, 3 Kcb, 357. Tre- (d) Harrington v. Wise, Cro. Bliz* 
Torv. Roberts, Hard. 3fi6. Higbtd. 466. Sec Malden’s case, Cro. Eliz. 33. 
Green r. Proctor, 1 Burr. 2208. 
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an immediate lease by reason of the first words in the present 
tense; and the last words were held to intend such a future lease 
for further assurance ; and the rather in this case because the lease 
to be sealed was to be made after the beginning of the term. 

So in another case (e) a copyholder having covenanted that a 
lessee should have and enjoy the land for a year, excepting the 
last day in the year, et sic de anno in annum^ during his life, ex- 
cepting the last day in every year ; it was held to be a cause of 
forfeiture, because these articles amounted to a lease at tbe com- 
mon law. 

Where, however, words of present demise are used, and there 
is also a covenant in the same instrument, so as to shew that tbe 
parties knew perfectly the distinction, and meant each part of the 
deed to have its proper legal operation, no such construction is 
put on words of covenant. 

In Lady Montague’s casejCy*) therefore, where a copyholder 
demised for one year, according to the custom ; and further cove- 
nanted that the lessee should enjoy the land for one year, to com 
mence after the expiration of the demise, et sic de anno in annum^ 
for ten years : this was held to be a good demise for one year only ; 
and the covenant worked no forfeiture, because it did not amount 
to a lease. So, in a more recent case, (g) a copyholder demised 
for one year according to the custom, and at the end thereof from 
year to year, if the lord would grant a licence, but so as not to 
create a forfeiture ; and covenanted that the lessee should enjoy 
during the term aforesaid : after the expiration of the first year, 
the copyhold having been purchased by the lord, and sur- 
rendered to a trustee for him, it was held that an action of eject- 
ment might be maintained against the tenant after the first year; 
and that no action w^ould lie on tbe. covenant for quiet enjoy- 
ment. 

It may be here observed that, altholl^ leases of copyhold lands 
in the manner abovementioned will create a forfeiture if they 
amount to leases at common law ; yet, if they rest in covenant, 
such covenants will be specifically performed in equity; and a 
request to renew on the part of the lessee will not be considered 


(e) Luttrell v.Weston, 1 Bulslr. 215. (/) Cro. Jac. 301. Fenny d. East* 

Richards V. Sely, 2 Mod. 70. Lentliail ham v. Child, 2 M. and S. 255. 

». Thomas, 2 Keb. 267. Mathews v. Or) Nunn v. Luffkin, I N. R. 163. 
Weston, Cro. Car. 233. 1 1 Vcs. 170. 
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of the essence of the contract, if it appears that a certain interest 
i^ilar to an estate for years at the common law is intended to be 
transferred. 

In the same manner, where articles of agreement set forth 
with sufficient accuracy the terms upon which a lease is intended 
to be granted, the courts have not considered the mention of 
any future lease to be made in a technical form as a condition 
precedent to the perfection of the contract or the enjoyment of 
the land. 

In the case of Baxter d. Abrahall v. Brown, (A) the lessor 
agreed with all convenient speed to grant a lease ; and by the 
same agreement let and set ’’ to the lessee the lands comprised 
in the lease, to hold for twenty-one years, at a certain annual 
rent : and it was provided by the agreement that the lease in con- 
templation should be void for non-payment of rent, alienation, &c. 
and that it should contain the usual covenants, and certain special 
ones ; in one of which the words this demise ” occurred. This 
agreement was clearly held to be a good present demise, with aii 
agreement to execute a more perfect lease in future, the ope-« 
rative words being in the present tense ; and the reference to the 
agreement by the words this demise” had some weight with the 
court. But thc^ase was decided under more favourable circum* 
stances than others by which the rule might be supported ; for the 
tenant had been fourteen years in uninterrupted possession under 
this instrument, and five or six of these years had been since the 
title of the lessor of the plaintiff had accrued. The lessor of the 
plaintiff had likewise accepted xent, and thereby had given the 
tenant every reasonable ground to suppose his acquiescence. It 
has, however, been observed by Sir W. D. Evans, that these 
circumstances furnish no legitimate ground for giving the instru- 
. ment a different construction from that which it would otherwise 
have deserved. 

The next case is that of Doe d. Yea v. Bucknall.(t) The 
grantor, by an unstamped agreement in writing, agreed to grant a 
lease to the defendant for twenty-one years ; the defendant had 
enjoyed uninterrupted possession for eighteen years ; but no lease 
had been granted by the lessor of the plaintiff, or demanded by 
the defendant. Lord Mansfield said, there might have been c\t^ 


(h) 2 Bl. Rep. 975. 


(i) Cowp, 475. 
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cumstances which would have supported the lessor of the plaintiff 
in this case ; as, for instance, if the lessor of the plaintiff bad ten* 
dered a lease, and the defendant had refused to execute it, by 
which the lessor of the plaintiff had sustained some loss : but he 
said there were no such circumstances in the present instance ; 
and if the court should say that the action of ejectment ought to 
proceed, it would merely give the Court of Chancery an oppor- 
tunity to undo all again, and the lessor of the plaintiff would have 
to pay the costs of both' suits. This case has been cited (/) to shew 
that an exiscutory instrument may be a good defence in ejectment : 
but it does not appear that the court wished to lay down any 
general rule of that nature. The case has certainly that tendency : 
but it has not been generally approved in the profession as a deci- 
sion ; and it forms one instance, though not flagrant, of the desire 
which actuated Lord Mansfield to introduce what has been 
called a Prmtorian system of jurisprudence into our courts of law, 
and which proceeded from an anxiety to administer substantial jus- 
tice at the expense of a due regard to technical rules of law.(m) 

At the very first sittings before Lord Kenyon the authority of 
this decision was urged in a case involving the principal question, 
whether a certain instrument amounted to an agreement or a lease ; 
and in which it was contended that, taking it on^ to be an agree- 
ment, the plaintiff who claimed title under the same person who 
made it could not recover the possession from the defendant: upon 
which Lord Kenyon said that it was the opinion of all the judges 
that the rule, at all events, could not extend to the case of a pur- 
chaser. (n) The allowing effect to equitable titles in actions of 
ejectment was about the same time put an end to by the case of 
Doe V. Staple ; (o) and the argument, that under such circum- 
stances the defendant could at law .resist the legal title of the 
plaintiff could not now be attempt^ by the most inexperienced 
practiser. The principle, adds Sir fy . D. Evans, that the legal 
estate only can be regarded as a sufficient ground to support an 
ejectment, or to defend such action, the existence of the legal estate 
in the lessor of the plaintiff being established, seems to have been 
very erroneously departed from in the case of Morris v. Rosser, (p) 


(0 Sir James Lowther r. Lady An- (») Doe d. Coore v, Clare, 2 T. R. 
dover, 1 Bro. Ch. Ca. 396. 739. 

(m) See also Right d. Green v. (o) 2 T. R. 684. 

Proctor, 4 Burr. 2208. Qi) 3 East 11. 
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it which an award, that certain premises should be delivered up 
wail held sufficient to bind the defendant in an ejectment. The 
court, with that precipitancy, of which the instances are much too 
frequent, refused even a rule to shew cause. In what light would 
•uch a decision have appeared, if introduced upon the record by 
hill of exceptions ? 

In the case of Doe v. Bucknall (q) no objection appears to have 
been taken at the trial on the ground of a want of a stamp : but it 
is clear that an agreement stamp would not have been sufficient^ 
because the instrument was put in as a lease ; and therefore the 
defendant could have no right to maintain his possession by virtue 
of it, without a lease stamp, (r) The contract, however, between 
the parties is an independent consideration, which is not afiected 
in law or equity by the provisions which the legislature has thought 
proper to make with respect to the revenue. The most perfect 
contract would be equally unavailable, if it should be tendered iu 
evidence without a proper stamp : neither would an agreement 
be a more effectual defence, because a lease stamp is affixed 
to it. 

The next case in support of the same doctrine is Barry 
Nugent, (s) in error from the Court of King^'s Bench in Ireland. 
It was an action,|i|f ejectment. The terms of the agreement were 
to the effect following : Be it remembered, that A. hath let, and 
by these presents doth demise unto B. for twenty-oae years, to 
commence on the fifth of May, or the first of November, which 
ever first happens after A. recovers the land therein mentioned ; 
the said B. covenanting to pay to the said A., on the foregoing 
conditions, the sum of J 10/. yearly and every year during the 
term. Leases with powers of distress and clauses for re-entry, 
and all other clauses usual between landlord and tenant, to be 
drawn and signed at the request of either party, as soon as A. re- 
covei>B the land from C. court below were clearly of opiuiou 
that these articles of agreement operated as a present demise^ and 
that the agreement for a more formal lease was only in further 
assunuice. This decision, agreeing with the opinion of the court 
above, was affinued. 

In Poole V. Bentley (0 there was a memorandum iu writing to 

(s) Si^u p. S66. («) Cited in Doe d. JKkson v. Ash* 

(r) Doe d. Walker v. Groves, 15 burner, 6 T. A. 16X 
East S44. ' (I) IS East 168. 
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the following effect. A. agreed to let^ and B. agreed to take 
certain premises for the term of sixty years at a certain rent ; mi 
B., in consideration of a lease to be granted, agreed to lay out 
the sum of 20001. in building within four years. A. agreed to 
grant a lease as soon as a certain number of houses should be co- 
vered in. This agreement to be considered binding till one fully 
prepared could be produced. Lord Ellenborougb, C. J. thought 
that the intention was that the tenant should have a present legal 
interest ; though a more perfect lease was intended, when the 
houses should be built for the convenience of describing the pre- 
mises for the purpose of assignments. Upon this case Sir W. D. 
Evans observes, that the ascribing this intention to the parties 
might be attended with consequences neither in the contemplation 
of themselves, nor of the court. For instance, suppose nothing to 
have been done towards the buildings, and no rent to be paid, and 
the lessee should refuse to execute a formal lease, he could never 
be evicted during the term ; and the only remedy would have been 
upon the agreement. 

The same doctrine was held in respect of the following agree- 
ment. (u) Watkins agrees to let, and also upon demand to exe- 
cute to Groves a lease, &c. ; and the said Groves doth agree to 
take, and upon demand to execute a lease of tbtt said farm from 
the 5th April, 1798, at the rent, &c. ; which lease is to contain 
the usual covenants, and an agreement for re-entry on case of 
non-payment of the rent or the non-performance of the cove- 
nants; that the agreement shall be binding until the said lease is 
made and executed. Lord Ellenborough, C. J. If by the 
terms of this agreement it had been provided that there should 
be no entry until a lease was executed, 1 should have had consi- 
derable doubts ; but, as the case stands, it does appear to me 
that the instrument must be considered a present demise from the 
5th April, 1798.” On which passage^ir W. D. Evans observes, 

Surely it seems more reasonable that the intention should appear 
positively that there was to be an entry and enjoyment previoitsly 
to the execution of the lease, than that such intention should 
be inferred from the negative argument, that nothing appeared 
to the contraryr In the preceding case, which went abundantly 
for, tliere were facts implying an entry and occupation actually 


(u) Doe d. Walker v. Groves. 15 East, 244. 
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filipulated to take place before the time when tlie lease was to be 
executed: whereas, in the present case, there was nothing to pre- 
vent an execution as soon as the lease could be prepared. This 
case certainly appears to go far beyond any that preceded it.” 
In the same case. Lord Ellenborough further proceeded, From 
that period, viz, 5th of April, 1798, it (the instrument) had the 
operation of a demise ; not depending upon the contingency of 
the parties granting a future lease, which was a stipulation only 
for the better security of the lessee.” This, observes Sir W. D. 
Evans, is taking for granted a great deal more than can be ad- 
mitted to be correct. The stipulation, that the intended lease 
should contain the usual covenants, and an agreement for re-entry 
in case of nonpayment of rent or nonperformance of covenants, 
would, most probably, not be considered an actual condition ; 
and the remedy of the lessor upon the usual covenants of an ac- 
tual lease would have been much more extensive and beneficial 
than any which could have been had by action of assumpsit 
upon the agreement, independently of the consideration that 
the remedy upon the covenants would be transmissible with 
the reversion ; and that a direct remedy will lie against the as- 
signee of a lease for breach of covenant, but not for breach of 
a mere agreement. The case, however, was held by Lord 
Ellenborough to be within the authority of Poole v. Bentley : and 
^^in Barry V. Nugent,” his lordship added, the court thought, 
notwithstanding it was agreed that leases with the usual clauses 
were to be drawn, that such a stipulation did not afiect the words 
of present demise. Here the lessee might never have the benefit 
of an executed lease : in the interim, therefore, this was an agree- 
ment to operate as a present demise, commencing immediately 
from the 5th of April, though a more formal demise was after- 
wardsto be granted.” It may, however, be observed, that the dis- 
tinction in Poole v. Bentley, that the lease was not to be executed 
till after the completion of acts upon the premises, which might 
occupy some years, is very material. Also in Barry v. Nugent, 
the words, ^<hath let and by these presents doth demise,” are 
clearly distinguishable from the expressions agrees to let,” and 
‘^agrees to take,” which occur in the case last considered. (^) 

(4r) In Roe e. Ashburntr, 5 T. R, l6J,by LordKenyoo, and MS. note by 
Sir W. D. tvans. 
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The first case in modern times, which appears to countenance a 
different principle, is that of Goodtitle d« Estwick o. Way. (a) 
There it was held that an agreement for a lease to be executed in 
Juturo superseded the operation of words of present demise, 
although accompanied with immediate possession. The agree- 
ment when produced appeared to be on unstamped paper, and not 
under seal; and the purport of it was as follows : A. doth hereby 
agree to let, and B. agrees to rent and take for the term of seven, 
fourteen or twenty-one years, in case A. shall so long live, certain 
lands at the rent of 1400/. per annum. It is agreed that B. shall 
enter upon all the said premises immediately ; but not to commence 
payment till Lady-day next. It is further agreed, that leases with 
the usual covenants shall be made and executed by the parties 
before Michaelmas next. This last express stipulation, that 
leases should be drawn before Michaelmas next, was considered 
as evidence of the intention of the parties that the agreement 
should not operate as a lease ; but only give the lessee a right to 
the immediate possession. The only authority which sup- 
ports this case is confessedly that of Sturgeon v. Painter.(d) 
In that case articles were agreed to between two persons, 
to the following effect: A. demised a certain close to B. to 
have it for forty years ; a rent was reserved with a clause of dis- 
tress ; and afterwards tliere was written in the same paper a me- 
morandum, that these articles were to be ordered by counsel of 
both sides according to due form of law. This memorandum 
was held to shew the intention of the parties that the articles 
should be preparatory only : but in this case a lease was after- 
wards actually prepared and drawn by counsel, though never 
sealed or signed by the parties; which circumstance alone is suf- 
ficient to take it out of the general class of cases, and amounts to 
evidence of the most positive kind that the agreement was not in- 
tended to operate as a present demise. To the same head, per- 
haps, may also be referred the case of Burghes r. Bowman, (c) 
where there was an agreement to take a house for the yearly rent 
of 50/., and the plaintiff to repair. A lease to be drawn by St. 
Thomas’s day and the lease then to begin ; and another agreement 
was made by notes, to let for seven or eleven years at the lessee’s 
election, to be engrossed. And it was stated, that no lease wasen- 

(«}1T. R.735. (c)SKcb. 68. 

(*) 1 Noy. 198. 
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but the court said, that although the fir§|was a perfect 
agreement, and could not be surrendered by the subsequent notes 
of agreement } yet the latter shewed the intent. And they further 
held it to be no lease, there being no words of demise ; and ff 
there were, yet covenants being to be inserted, and no certain term 
mentioned, it was no lease. In Bentley v. Poole, (d) Lord 
Ellenborough observed, that in the aboyementioned case of 
Goodtitle n. Way the exact date of the instrument did not ap« 
pear. It seems, therefore, to follow, that nothing turned upon 
that circumstance in the judgment of the court, (c). 

So in the case of Doe d. Coore i>. Clare, (/) there were strong 
circumstances of difference from the ordinary cases which have 
been mentioned. An instrument on an agreement stamp was 
made, reciting that in ease the grantor should be entitled to cer- 
tain copyhold premises on the death of another, he would imme- 
diately demise them to the lessee; and declaring that he did 
thereby agree to demise and let the same, with a subsequent cove- 
nant to procure a licence from the lord. Here the intention of 
the parties appeared strongly on the face of the instrument, that 
it should be executory ; besides which, at the time it was entered 
into, the grantor was only a reversioner. The estate too was of 
Copyhold: tenure; and to construe it a present demise would have 
been to create a forfeiture, whereas the parties bad cautiously 
avoided such an event by an express stipulation 40 procure a 
licence when the lessor should come into possession. In this case 
Lord Kenyon mentioned as an additional reason, that the stamp 
was adapted to an agreement : but this doctrine that the stamp 
could have any legitimate influence on the construction seems 
evidently nntenable ; for in all questions on stamp duties the suf- 
ficiency of the stamp is determined by the construction of the in- 
strument ; and it would be a contradiction to turn round and de- 
cide on the quality of the instrument by the amount of the 
stamp, (g) 

Ifi Doe d. Jackson t). Ashburner, (A) the words of the agree- 
ment were, that A. shall hold and enjoy and in a subsequent 
part of the instrument the grantor engaged to give him a lease. 

{dySupra^ p. 268. (£r) MS. observation by Sir W. D* 

(e) MS. note by Sir W. D. EvSni. Evans. 

(/) 2 T. R. 739. {h) 6 T. R. 163. 
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The court admitted that the words shall enjoy'’ were sufficient 
to constitute a^ preseht demise : but 4hey thought the subsequent 
sentence, 1 engage to give him a lease,” qualifi^ their effect. 
In addition to which, the landlord was to acquire an additional 
piece of ground, without which the lease could not be made. 
With respect, however, to this last part of the case Sir W. D. 
Evans thinks it very manifest, comparing Lord Kenyon's observ- 
ations on it with the whole tenor of bis judgment, that he re- 
garded it as a circumstance which, though not immaterial, yet was 
not so essential as to form the gist of the case, and the principal 
point in the decision. The different allusions, he continues, in 
Mr. J ustice Ashurst's observations in the same case to the col« 
lateral circumstances of taking possession and other acts were 
evidently immaterial to the conclusion on the real point in the 
case, that the instrument in question was not io be considered 
as a lease. Some expressions of a similar nature have been 
adverted to in the case of Baxter v. Brown. (AO But these 
dicta should be very severely weighed before they are allowed 
to have any influence in other cases. That the effect and 
operation of an instrument, as depending on the question of 
construction, may be materially influenced by the subject mat- 
ter to which it is applied, as in the case of copyhold estates 
beforeroentioned, is a proposition which may be readily as- 
sented to. Thiit the relation in which parties previously stand to 
each other may furnish a ground for varying the ordij^ary and 
general meaning of expressions in acts passing between them is 
also a doctrine which appears to be perfectly reasonable. But 
that taking possession, or other acts of an analogous nature, should 
have a similar effect, is a question of a very different nature. 
The true way of bringing any proposition depending upon the 
rules of the common law to the test, is to reduce it into the 
form of special pleading. This, with reference to the particular 
question, might^be done by an action of trespass by the landlord, 
to which the teiiant pleads title as derived from^he instrument in 
(juestion, setting it forth verbatim. In case the plea of a lease 
could not be sustained on demurrer, as not being a lease by the 
terms of the instrument, — could the defect be removed by stating 


(A) Supra, p, 
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the additional fact, that the defendant had ente^d by virtue of 
such lease by the permissionM>f the plaintiff? (/) 

So where (m) articles of agreement were drawn up between A. 
and B. in this manner : first, the said A. is contented to demise 
to the said B. from Michaelmas next, for six years ; and after these 
words, a rent was reserved of 100/. per annum^ together with a 
re-entry for nonpayment, with several special covenants ; and 
these articles were sealed and delivered; yet they were considered 
as not amounting to a lease chiefly, as it appears, because the 
word contented was held to import only an approbation of some- 
thing to be done after. This case is cited in another book (n) in 
this manner : if one covenants and grants with another that be 
shall have and hold such land for ten years, this is no lease, 
because it sounds only in covenant. This distinction, however, 
has been considered erroneous ; and seems to be contradicted by 
the abovementioned case of Doe v, Ashburner. 

In a late case(o) of articles of agreement, there was a stipula- 
tion, that out of the rent mentioned in the agreement there should 
be a proportionate abatement in respect of certain premises to be 
excepted out of those demised; and that the tenant should bold at 
and under the usual covenants between landlord and tenant, 
where the premises were situated. As there were strong cir- 
cumstances of inconvenience, if such an instrument should be con- 
sidered a lease, it was inferred to be an agreement only ; for it 
might be disputed what were the usual covenants in the country 
where the premises were situated ; and, until the rent was appor- 
tioned for the accepted premises, the lessor could not distrain be- 
cause the rent would be uncertain for the rest. As this case con- 
tains views very different from those which were entertained in 
Poole V. Bentley, which bad been decided recently before, and 
was cited in the argument, although not referred to by the court, 
it will be important to detail more fully the observations of the 
court. It was argued by the counsel for the party, who insisted 
upon the instrumfent operating only as an agreement, that the in- 
tention of the parties was to be collected not merely from the con- 
tents of the instrument, but from all auxiliary circumstances. 

(0 MS. note by Sir W. D. Evans. (#i) Cro. Jac. 172. 

(m) Pleasance r. Higham, 1 Roll. (o) Morgan d. Dowding v. Blisselli 
Abr. 8AS. 3 Taunt. 05. 
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This part of thi argument was founded upon some facts which 
were stated respecting the procuring the instrument in question 
to be stamped. On the other side it was said, that every instru- 
ment in writing must speak for itself; and the intention of the 
parties cannot be tried by parol evidence, or any acts or matter 
out of the instrument. The court interposing, relieved the coun- 
sel from this part of the argument : the only thing to be consi- 
dered, was the intention of the parties at the time of executing 
the contract as theihein expressed. In the course of the discussion 
of the principal question Lawrence, J. said, The argument is 
^J 1 ot that no farther instrument was intended : but that tlie first 
instrument conveys an interest as a lease, and that the future 
lease was in the nature of farther assurance. The opinion of the 
court was delivered by Sir J. Mansfield, C. J. This sort of 
question which we arc about to decide is an extremely unplea- 
sant one. The good sense is with the modern cases : when t!:e 
party enters into that which on the face of it appears to be an 
agreement, though tlierc are words of present demise ; (p) yet, if 
you collect on the face of the instrumeut the intent of the parties 
to give a future lease, it shall be an agreement only. It is true 
that in most of these cases there have been positive agreements 
for a future lease, and that there is none such here ; — but the real 
question is, what did these parties intend? Now llie plaintiff's lessor 
agrees to let to the defendant, (not using the strong w^oi ds which 
were used in Barry r. Nugent and in other cases,) all that farm 
except, &c. ; and he goes on to make particular provisions ; and 
then he says, at the yearly rent of 22(5/., and with all usual cove- 
nants and agreements as between landlord and tenant, where the 
premises are situate : this is not the language in which a lawyer 
would introduce into a lease the technical covenant for further 
assurance; (q) but contemplated the entire making of an original 
lease. Then follows a partial apportionment of the rent from 

per se, and unaccompanied by spi^cial 
circumstances, arc allowed io operate 
as a demise. IMS. nofe. 

(q) ms. note by Sir AY. J>. K\ar.s. 

1 conceive I here never v/as an inslaitco 
of a lawyer introducing this covenant 
into a common fai inlng 

T 2 


{p) Of this position Sir W. D. 
Evans ^estions the accuracy. In its 
literal accc" Nation there is no autho- 
rity for it except in Sturgeon r. 
Painter. The learned Judge, he con- 
jectures, most probably intended to 
allude only to those equivocal expres- 
sions of an Agreement to enjoy, which 
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iVlicbaelmas to Christmas, which I do not understand, for the date 
is the 2d of October : but then comes an apportionment of the 
rent for the excepted premises. Now, do these words imply or 
not that one of the parties should grant and the other accept 
a future lease ? Would any landlord or tenant of common sense 
enter into a term for twenty-one years, without ascertaining 
what were the terms on the one side and on the other, by which 
they W'ere to be bound for twenty-one years, and what was to be 
the rent apportioned for the excepted premises? The landlord 
thinks he is injured by a breach of covenant, and brings an action; 
and when it is to be gone into : — what are the usual covenants ac- 
cording to the custom of the country ? In like manner they must 
go to a jury, to see what is the rent of the excepted land. Does 
not this agreement clearly imply that the parties meant to have a 
lease? The landlord did not mean that the tenant should hold; 
nor did the tenant mean that the landlord should have the rent 
without previously ascertaining what was the rent, and what were 
the terms under which he should bold. We must presume, 
therefore, that they meant to have a further lease : and then, ac- 
cording to the modern cases, no interest is conveyed under this 
instrument, (r) And it would be a very wise rule that wherever 
one person is about to grant and another to take a lease, until the 
lease was executed, no interest at law should pass. As to the 
question, what are usual covenants, it is an endless source of liti- 
gation. 1 have known parties long hung up at an enquiry before 
the master in chancery, what are the usual covenants; and it is 
the extreme of folly either to give or take possession under such 
an agreement, till the lease is executed : but the convenience of 
the parties sometimes requires it. 

In the case of Doe d. Bromfield c. Smith, (s) which preceded 
Poole V. Bentley, A. agreed to let her house during her life to B. 
supposing it to be occupied by B., or a tenant agreeable to A. ; 
and a clause was to be added to give A.^s son the option to 
occupy the house when of age. No other lease was prepared: in 
pursuance of this agreement B. took possession of the pi%mises, 
and occupied them himself under the agreement till his death, and 

(r) MS. note by Sir W. D. Evans, tenancy at will. 

1 i^OMceive the learned Judge did not (s) 6 East, 530. 
mean to exclude the existence of a 
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paid the rent and taxes. The defendant was bis widow and 
execulor, and continued to occupy after his death. After the 
case had been opened at the bar^ and Reader of counsel for 
the plaintiff assuming, for the sake of argument, (hat this was 
a lease was proceeding to shew that it was not a lease abso* 
lute for the life of A., but only during the joint lives of A. 
and B., and consequently that the interest expired at B.’s 
death. The Court, referring to that part of the agreement 
which stipulated for a clause to be added in the lease,*’ 
were decidedly of opinion that those words importing that some- 
thing ulterior the agreement was to be done by way of a re- 
gular lease, shewed the intention of the parties to be, that the 
writing in question should operate only as an agreement for 
a lease, and not as a lease itself. And Lord Ellenborougii, 
C. J. referred to Goodtitle v. Way. 

The last case which shall be noticed under this head is that 
of Tempest v. Rawlins. (0 An instrument was executed on 
the 24th of March, 1807, upon an agreement stamp, setting 
forth the conditions of letting a farm, and the regulations to 
be observed by the tenant. That the term was to be from year 
to year, the lands to be entered upon on the 3d of February 
1808, and the bousing on the 12th of May ; and that a lease 
was to be made on these conditions with the usual covenants: 
at the foot of which the defendant wrote, I agree to take lot 1. 
(the premises in question) at the rent, and subject to the covenants, 
&c.” Lord Ellenborough, C. J. said that this was nothing 
more than an agreement for a lease; and time was given to pre- 
pare it before the term was to commence. In Poole v. Bent- 
foy>(w) the tenant was to have immediate possession, and lay 
out money in building, and the rent was to commence imme- 
diately: but here there was no immediate occupation to be 
taken by the tenant. 

The great difficulty, observes Sir W. D. Evans, at coming to a 
general legal conclusion upon, the result of all the cases which 
have been detailed, is entirely occasioned by the two cases of 
Poole t). Bentley, and Doe v. Groves : for, placing those cases out 
of the question, the following propositions might be fairly laid 
down as deduced from the authorities on the subject, I. That an 


(0 13 East, 18. 


(f/) 12 East, 168. aud anlr. 
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agreement that a person shall enjoy any lands for a particular 
term, unless controlled by other expressions, or by adrentitious 
circumstances, operates as an immediate lease, (or) 2. That an in- 
strument containing direct words of present demise operates as a 
lease, although an intention is expressed of executing a lease to 
be afterwards prepared. 3. That an agreement for the enjoy- 
ment of lands generally, and that a lease shall be executed, ope- 
rate only as an executory agreement in respect of the term 
intended to be demised. (i:) 4. That the intention that an instrument 
shall operate only as an executory agreement, to be perfected by 
an actual lease, may be inferred from the general tenor of its 
contents; although such intention is not expressed, (d) 5. That an 
agreement for giving possession at a time previous to the time 
appointed for the execution of an intended lease does not change 
the effect of the instrument so as to render that which would 
otherwise amount only to an agreement operative as an actual 
lease. 

The following observations from the same learned authority 
are well worthy the attention of the profession. Upon this, ob- 
serves Sir W. D. Evans, as upon many other subjects, it is very 
formally stated that the operation of an instrument depends on the 
intention of the parties : but this general doctrine seldom affords 
any material assistance in coming to a true conclusion upon the 
merits of a particular case ; the fact of the intention, as deduced 
through the proper media of proof, being the very question to be 
decided : or, in other words, it is a fact, the existence of uhich, in 
support of one or the other of the conflicting propositions, is not 
to be assumed as the basis of the argument, but established on the 
result of it. An attentive observer of the course of legal pro- 
ceedings will be often struck with the frequent practice of in- 
ferring certain intentions to have existed in the minds of indivi- 
duals, as deduced by a course of argument purely technical, from 
premises which no person can safely believe to have been contem- 
plated by the individual, whose act is the subject of the enquiry, 
as being in any way connected with such a conclusion. In rela- 
tion to the immediate subject, the true question of intention is, 


{x) Doc t\ Ashburncr, 5 T. R. 163. (a) Morgan d. Dowdiiig v. BlisscII, 

(y) Barry v. Nugent, cited »7/. S Taunt. 65. 

(«)Briighes r. Bowman, 3 Keb. 68. 
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1 ? bother it was the object of the parties that the instrument first 
executed should per se constitute an efficient title for the whole 
of the term proposed to be demised^ so that what is said about a 
different instrument should be merely in the nature of an engage- 
ment for a further assurance to the tenant, or whether the act was 
intended only to be executory, and upon which no title should be 
acquired until the completion of the ulterior instrument. WiUi 
reference to actual probability of the fact in particular cases, as 
detached from all artificial reasoning, I conceive that in almost 
all cases upon the subject the title was intended to be only pro- 
spective : the inconveniences which would result in general from 
treating the first agreement as an executed title are strongly 
marked by Sir J. Mansfield in Morgan v. Blissell, and in the 
notes subjoined to the cases of Poole v. Bentley and Doe v. 
Groves 1 have referred to circumstances which might render 
such a construction very detrimental to the lessor. The supposi- 
tion in Poole Bentley that the future lease was conteiiipiaiecl 
principally with a view to the making a more particular descrip- 
tion for the convenience of assigning or underletting is far from 
satisfactory, as very little difficulty w^ould occur in an assignment 
or underlease in describing the premises by dimensions and 
boundaries; and there would be still less difficulty of description 
after the houses were erected. The more probable reason of the 
delay in such cases is, the unwillingness of the lessor to part with 
the legal title of the land, on the mere assumpsit of a speculating 
builder, before any such erections are complete, or any fair or 
real and efficient security for the payment of the stipulated rent. 
An intention or an agreement that there shall be an immediate 
enjoyment, although sufficient to operate as a lease where there 
are no circumstances to warrant an opposite construction, by no 
means necessarily proves the existence of an intention to con- 
stitute an immediate legal demise of a larger estate than a 
tenancy at will ; for without having that effect, as operating 
in rew, the act may have a complete and perfect execution as 
an agreement, the breach of which may be the object of compen- 
sation in damages (as in the copyhold cases already mentioned). 
The violation of the agreement may also be prevented by the 
injunction of a court of equity, to the jurisdiction of which it 
peculiarly belongs to give full effect to the intention of the 
parties with respect to executory contracts, and which in all eases 



280 On agreements. [Chap. H. 

vhere the contract is admitted to be of that description, #hile it 
secures the intended lessee from any infraction of his stipulated 
rights, if he adheres to the performance of the concomitant obliga^ 
lions, can also protect the lessor from the inconveniences to 
which be would be subjected, by considering his property as fixed 
and bound by the terms of his agreement, while he has no effi- 
cient security for the maintenance of his rights. This view of 
the subject may not be unworthy of the attention of a court of 
law : for although the practice, which once existed from an anxiety 
to administer substantial justice to give the effect of equitable 
remedies to legal proceedings, has been for very adequate reasons 
abandoned ; there can be no reasonable ground of objection to a 
court of law taking incidental notice of the jurisdiction and pro- 
ceedings of courts of equity with a view to ascertain the in- 
tention of parties in deciding upon the question whether a given 
instrument shall be regarded as an executed title, or an exe- 
cutory contract. 

In a recent case in replevin it appeared, that (b) on the 19th of 
March 1819, the following memorandum of agreement was entered 
into. Memorandum of agreement between A. and B. A. agrees to 
let on lease with purchasing clause for the term of 21 years all that 
house and premises, &c. entering on the said premises by the said B. 
any time on or before the 1 1th day of February 1820, at the net clear 
rent of 631. per year ; and to keep all premises in as good repair 
as when taken to, (reasonable wear allowed) paying on entry 50/. 
in ready easily and the rent payable quarterly. The term for 
seven, fourteen, or twenty-one years, which term B. is to give one 
clear year’s notice, before the expiration of either of the above 
terms for years, if he intends to leave ; if he purchases before ex- 
piration of the term, B.fto pay 1000 guineas.” The plaintiff 
paid the 50Z. on the 10th of February, but did not enter till 
April. In March preceding a lease had been tendered to the 
defendant to execute, which he refused to do ; saying he could 
not grant one. No rent had been paid. Held clearly to be an 
agreement, and not an actual demise. 

In conclusion it should be observed, that agreements for leases 
ought never to be relied on, since it has been determined that the 
trustee of a term to satisfy creditors not having notice, may 


{h) Duak V. Hunter, 5 B. and A. 392. 
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nwntain an action of ejectment against a tenant in possession 
under a prevjous agreement, (c) So if a tenaiit continue in 
possession after bis lease is expired, pending an agreement to 
renew, he is nevertheless a tenant by suiferance only, and may 
be turned out without notice, (d) 

(c) Goodtitle d. Bstwick v. Waj, (d) Doe d. Hollingsworth r. Steu- 
IT.R, 735. nett, 8 Esp. N. P. C. 71S. 



CHAPTER HI. 


ox THE CONSTRUCTION AND EXECUTION OF LEASE9. 

BY the statute of frauds (a) it has been enacted that all leasetf^ 
estates, interests of freehold or terms for years, or any uncertain 
interest in any lands, tenements, or hereditaments, made by livery 
and seisin only, or by parol and not put into writing, and signed by 
the parties so making the same, or their agents thereunto lawfully 
authorised by writing, shall have the force and effect of leases or 
estates at will only ; and shall not either in law or equity be deemed 
or taken to have any other or greater force or effect, any consider* 
ation for making such parol leases or estates, or any former law or 
usage to the contrary notwithstanding. The second section of the 
statute makes an exception in favour of leases not exceeding the 
term of three years from the making thereof, whereupon the rent 
reserved to the landlord during such term shall amount to 
two third parts at least of the full improved value of the thing 
demised. 

Upon this statute it may be remarked that what was considered 
a tenancy at will at the time of the making of the statute is now 
considered to enure as a tenancy from year to year; parol leases 
therefore, which are not saved by the exception of the second 
section, will notwithstanding enure as tenancies from year to 
year, the meaning of the statute being only that they should not 
enure as terms, (d) On the same principle, although a parol lease 
be void by the statute, yet in other respects the tenancy will be 
regulated according to the terms of the lease : it has been deter- 

(a) Stat. 29 Ch. II. c. 3. s. 1. Irish Dc Medina t;. Poison, 1 Holt. N.F. C. 
Acl,7 W. III. c. 12.5. I. 47. 

(ft) Clacton f. Blaktj, 8 T. R. 3. 
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mined) therefore) that if it be agreed that the tenant shall quit at 
Candlemas, tl^e landlord cannot determine his tenancy before, (c) 
It seems also to follow that a lease for three years, to commence 
in futurOf must be Jn writing in order to be valid as Merm ; (d) 
because the time of making a parol lease must be understood to 
be the time of the agreement. If the lease therefore is for more 
than three years from that time, it must be in writing according 
to the strict letter of that statute. Parol leases, however, to begin 
in futuro^ if for a less term than three years from the making, may 
be good. Those which are to be executed within one year from 
the making are not within either the present section, or the 
fourth^ection of the statute ; those which are not to be performed 
within the year, although they are voidable before entry, as being 
merely executory agreements, are good after possession taken on 
the ground of part execution, (e) 

In the case of Roe d. Bree v. Lees, (/) Mr. Serjeant Hill is 
reported to have contended that, in spite of this statute, by the 
common law where a farm lies in open fields, one of which is faU 
lowed every year, and a tenant takes the farm generally, he is 
tenant for three years ; and if he hold over, that be is tenant for 
other three years. Sdly, that where part of a farm is inclosed, and 
part common field land, and the whole is let at the same time and 
at the same rent, the common field land shall draw to it the in- 
closed part ; and as it would be unjust to turn the tenant out of 
the common field land before the round of husbandry is complete, 
he shall keep the inclosures also ; and a case was cited to that 
effect : but the court inclined against this doctrine. In the prin- 
cipal case the inclosed part formed the bulk of the premises ; and 
since that was the case De Grey, C. J. said, he did not hesitate to 
declare that the doctrine maintained by Serjeant Hill was not part 
of the copimon law. All leases for uncertain terms were prima 
facie leases at will ; it was the reservation of annual rents which 
turned them into leases from year to year. It was possible^ he 
observed, that circumstances might make it a lease for a longer 
term ; as where the crop (as of liquorice, madder, &c.) does not 

{CJ Doe d. Rigge v. Bell, 5 T. R. (d) Rawlins v. Turner, 1 Ld. Raym. 
471. Doe d. Collins v. Weller, 7T.R. 736. 

478. Roe d. Jordan v. Ward, 1 H. Bl. (e) See nnlc, 27 1. 

97- (/)8Blackst.ll7l. 
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come to perfection within the year ; and he would not say that (he 
nature of* the ground or the course of husbrandy might not 
deserve to be considered when such a case came nakedly before 
the court. >jks to a custom of this kind it was noistated to be imme- 
morial : neither was it likely to be so, for such takings were com- 
paratively of modern date. Mr. J. Blackstone added, that when 
a case of mere common field land occurred, it might be worth 
while to consider if the course of husbandry should govern the 
duration of the lease : — but bow came it that in all the cases in the 
bocdcs from the time of Henry the Eighth, when inclosures were 
little known, to the present time, such takings were determined 
only to be for one year ? And where the course of husbandry is 
not finished under four years, as in Berkshire and other rich 
countries, how can a general parol taking be construed a lease fer 
four years consistently with the statute of frauds? 

With reference to the observations of Lord Kenyon in Claytoit 
V. Blakey before cited, (g) Sir W. D. Evans observes. It would 
bare been a more accurate statement to have said that an agree- 
ment which was formerly held to constitute only a tenancy at will 
had since been construed to amount to a tenancy from year to year ; 
because it would have indicated the dilfercnce between construing 
the acts and intentions of the parties, and controuling the autho- 
rity of the legislature. Some very strong observations, he adds, 
are made upon the assumption of authority involved in tiie above 
decision by Mr. Watkins in his learned Treatise on Conveyancing. 
The late Editors of that work observe, that the grounds of the 
determination appear to be that the object of the statute was prin- 
cipally to render invalid any parol agreement for a larger term 
than three years : and as the constructive tenancy from year to 
year, arising from the mere possession at an annual rent was not 
then established, it could only refer to a tenancy at will,, when it 
avoided the agreement between the parties : but after the tenancy 
from year to year was raised by implication of law from the acts 
of the parties, the courts did not feel that they violated the inten- 
tioH of the statute by giving the same effect to the possession and 
payment of rent by a person who entered under a parol lease void 
by the statute, which they would have done had the same circum- 


(g) IT- 282 , 28 a. 
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stances occurred unconnected with such parol lease ; and they 
therefore felt themselves bound by the prior decisions to put the 
same construction upon those circumstances, as evidence to infer 
an agreement for a tenancy from year to year, notwithstanding 
the agreement between the parties ; in consequence of which the 
statute could not be taken into consideration. They did not, there- 
fore, give any eifect to a parol lease, which the statute had made 
null : but merely presumed consistently with their decisions in 
other cases, an agreement for a different kind of tenancy when the 
facts of the case would admit that construction. It would seem, 
therefore, in conformity with these principles, that 'they would 
construe a possession taken under a parol lease void by the sta- 
tute as a strict tenancy at will, where no act is done by the lessor, 
by acceptance of rent or otherwise, to raise by implication a 
tenancy from year to year. Sir W. D. Evans, however, enter- 
tains considerable doubts whether the courts would act upon the 
distinction just referred to ; and certainly Lord Kenyon does not 
ill his opinion profess to proceed upon any such ground, hut upon 
the actual construction to be given to tlie words of tb^ statute 
itself. It is proper, however, to notice that Lord Ellenborough, 
C. J., in a case (h) in wdiich the decision in Clayton v. Blakey 
was referred to, observed that the rent bad been received, which 
raised an implied tenancy from year to year, though the te- 
nant had been let in under an invalid lease. But this observ- 
ation was entirely collateral to the principal point in that 
case. It is true, continues Sir W. D. Evans, treifting the subject 
as matter of reasoning (for I doubt whether for any practical pur- 
pose it would be possible to shake a decision, which has at least 
the benefit of convenience,) that the statute does not profess to 
render the act of the parties null and void, but only to qualify and 
restrain it, reducing the effect of such act to the creation of an 
estate, which was at the time of general occurrence, and attended 
with several important legal incidents; and which, although now 
fallen intocomparative disuse, may be very reasonably constituted 
by express agreement between the parties ; as for instance, iii the 
CtaSe of a gentleman going abroad, and letting his house at an inade- 
quate rent, upon an agreement that it shall be restored to him when- 
ever his own convenience requires it. But tenancies from year to 


{h) Thunder d. Weaver f». Belcher, S East 449. 
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year bjexpres 9 #gireement were by no means unfrequent at the time 
of passfing the statute of frauds. They were evidendy the subject of 
judicial discussion oh incidental points in the reign of IVilliain, (i) 
and are referred to as familiarly known at a much earlier period. (X:) 

sub^ubnt alteration has not consisted in the introduction 
iof .aimb estat^ : but if inferring an intention of the parties that 
they should Se actually created under circumstances under which 
no such inference jivould have been formerly made ; and probably 
some confusion has arisen from not properly adverting to the dis- 
tinctions between fact and law. If the point had come formally 
before any^court in the shape of a special verdict ; that A. by parol 
agreed to demise to B. for seven years ; ;^nd that B. had entered 
in purswnce of sucfe agreement, it is probable that the direct and 
literal operation of the statute as constituting in such a case a pro- 
per tenancy at will would have prevailed over the consideration 
that a tenancy for •/; term not expressed, at an annual rent, had 
been in recent practice generally regarded as evidence of an agree- 
ment between the parties to constitute a tenancy from year to 
year* is observable, that in an earlier case (/) before Lord 
Kenyon it was taken for granted, both by the counsel and the 
court, that a tenant under a parol agreement for four years was 
I only tenant at will ; and the ground of the decision against the 
plaintiflf was that the demise in the ejectment was laid at an earlier 
day than the demand of the possession. 

Leases intended to be rendered null and void by the first section 
of the statute frauds are the same as those which come within the 
exception of the second section^ namely, leases upon which a rent 
is reserved. If no rent is reserved, or no rent equal to two-thirds 
of the improved value of the land, there, although the possessory 
interest contracted for be for a portion of time less than three 
years.from the making, it must be in writing, because in the fatter 
ca^it is not within the exception of the second section, and in 
the former if the consideration be paid by way of fine the contract 
assumes a different form, and is in the nature ofa sale of an interest 
in land within the 4th sect, of the same statute, which extends to sales 
as well as agreements for leases. So also in the case of Crosby v* 

(i) Bellastis v, Burhrick, 2 209. ;soi . 

StoTulil ti. Hicks, 2 Salk. 413* (/) Cioodtiile d. Galloway v» Her- 

(fr) Lady Montague's case. Cro. Jac. bert, 4 T. R. 080. 
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Wadsworth (m) the purchase of the growing crop of grass in a 
field, although it gave the possession only for a lipnited purpose, 
was held to be the purchase of ^n interest in the land within this 
section of the statute; for the purchaser was entitled the full 
onjoyment of the crop growing on the land, durii]||^ |t|p proper 
period of its growth; and he'^ght, in^ respect iMc|a* 

sive right, tnaintain any possessory action against ^rsons doing 
4 icts in violation of it ; it was consequently voidable by^arol notice 
from the owner before any part execution, if not reduced into writ- 
ing. (n) So of growingtturnips, their mafurity notligiog stated, (o) 
On the same principle an agreement in writing for tboiStd^ of all 
the hops which should b^rowing on a certain nui^bert^ acres 
of lands, to be delivere^n pockets at a certain place, wps held 
not to be within the exception of the stamp act, 23 Geo. 111 . c. 58. 
as the sale of goods, wares, and merchandise. <p) This agreem^t 
was something more than a contract to deliver goods, yvares, and 
merchandise, at a future time ; it gave (he vendee an interest in the 
whole produce of that part of the vendor’s ground which con- 
sisted of hop grounds. If the vendor had grubbed up his Im^, or 
refused to gather or dry them, it would have been a breach of the 
contracts But where (q) the owner of a cIoRe cropped with pota- 
toes made a contract on the twenty-first of November when .all 
vegetation may be supposed to have ceased altogether, to sell theki 
at so much a sack, the vendee to get them out immediately, this 
was held not within the fourth section of the statute : for it is no 
contract for any interest in land, but the land is merely a ware- 
house for the potatoes till they are removed by the yendee. 

One case, (r) however, seems to have been decided on a differ- 
ent principle, where it appeared that the plaintiff being possessed 
of certain pieces of fen land, which he was desirous of bringing 
into estivation, made a parol agreement to let them to the de- 
fendant without rent, who was to plow, dress, and sow them for 
two successive crops, and in lieu of rent to allow the plaintiff 

(wi) 6 East. 602. and P. 452. 

(«) Co. LUt. 4 b. Fitzh. Trespass (q) Parker v. Staniland, 1 1 East, 
49 . Bro. Trespass 273. Wilson r, 362. Warwick v. Bruce, 2 M. and S. 
Mackrelh, 3 Burr. 1 828. 205. 

(tf) Emmerson v. Heelis, 2 Taunt. (r) Poulter i*. Kliliugbreck, I Bos, 
B8- and ?. 397. 

(p) Waddington v. Bristow, 2 Bos. 
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a moifety of the cropi^V the form of action being indebitatus 
assumpsit, it appeared that, while the crops of the second year 

were on the ground, an appraisement had been taken for both 
parties, and the value ascertained. |Syre, C. J, said that the cir- 
cumstance of the appraiisement put an end to the case; for the 
special agreemeat executl(|,* by the appraisement. . The ap- 
praisement Counted to clear proof that the plaintiff sold what the 
defendant admitted to be his ; and the price being ascertained 
brought this to the case of goods sold and delivered. 

Collateral, agreements are not within.^ the statute : therefore 
where (^) the lessee of a house and his partner in trade agreed to 
pay the les^r annually during the rc^Lpf the term 10/. per cenL 
for the use of certain buildings, if tlie lessor would erect them; 
it was held that it need not be in writing. The original lease still 
existed ; and this new contract was held to be no demise of the 
premises : only the original rent could be distrained foi, because 
this was only a collateral agreement to pay so much more during 
the term, in consideration of the proposed expenditure. The 
court however thought that, although the lessee’s partner quitted 
the premises, the landlord was bound by the agreement during 
the term. 

A mere easement in lands and tenements is not an interest in 
land within the statute. Agreements, therefore, for the liberty of 
using a way over another’s field, or for stacking hay or corn on 
his close, (0 or for nailing the framework of a skylight against 
his wall, (v) are good without writing. 

Where the wife, executrix of her husband, promised by parol to 
pay (he arrears of rent due at his death, and also the further sum 
of 260/. in consideration of permission to enjoy till Lady-day ; 
this was held to be an entire agreement ; and the parol promise to 
pay the debt of her husband, being void by that part of tbt fourth 
section of the statute of frauds which enacts that no action shall 
be brought to charge any executor or administrator upon any 
special promise to answer damages out of bis own estate, without 
a writing to that effect, the other part, although not strictly 
within the statute, was void also. The action was brought for 

(«) Hoby V, Hoefotick, 7 Taunt. (v) Winter v. Brock well, 8 East 310. 
157. n. a. Webb o. Paternoster, Palm. 7t. 

(0 Wood Lake, Say. 3. See PbiH. Ev. 438, 4lh tfdit. 
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V. 

both sums ; and, therefore, the court couM not hold otherwise 
without a variance from the promise, (zi) 

In parol leases the terms cannot^necessarily be so precise as in 
those made in writing: but the principal features of a lease, such as 
the term, the rent and the commenceineBt,ini]st hn'explicitly ascer- 
tained by the parties. Further thati^ this^hothihg but delivery or 
waiver of the possession is necessary td the^cbmpletion of the con- 
tract. If, however, a tenant verbally agree to hold over after the 
expiration of a written lease, nothing more being expressed, he is 
presumed to hold under the covenants of the former liase as far as 
they are applicable to his present situation, (v) But a parol agree- 
ment to hold over will not discj^rge a covenant in a lease tp deliver 
up the premises at the end of a term, because that 'would operate 
as a parol release of an instrument under seal. (^) 

The preceding remarks must be understood only of corporeal 
hereditaments, which were said at the common law to lie in 
iivery ; because, the common law mode of transfer being by some 
notorious and public act, such as delivery of seisin, a writing was 
considered not essential to the conveyance. Incorporeal heredita- 
ments, also, may pass without writing as appendant or annexed to 
things corporeal, as advowsons appendant to a manor and tithes 
with a rectory : but, in general, incorporeal hereditaments in gross 
cannot be transferred without a deed. They are said to lie in grant ; 
and in most cases a deed seems to be essential to the lease of them.(y) 
Tithes seem to have been considered 'an exception to the rule iu some 
cases. A parol agreement between a parson and his parishioner, 
for instance, for a retainer of tithes seems to be good for one year : 
but then it seems that the corn or other titheable matter, the subject 
of the agreement, should be in esse; in which case the agreement 
rather resembles the sale of a chattel in esse,{z) 

(u) Lord Lexington o. Clark, 2 Snell v, Bennett, Godb. S33. Palm. , 
Venlr. 223. 377. Small's case, Noy. 121. Bugg 

w Digby V, Atkinson, 4 Campb. v. Woodward, Cro. Eliz. 18S. 249. 
275. Hawkes ts Brayfield, Cro. Jac. 137. 

(x) Man e. Rainsborough, 2 Keb. Swadling v. Piers, Cro. Jac. 613. 

99. Per Windham, J. Anon. 2 BrowiJ. 27. Hex r. Fair- 

(y) Rolls Boulting, Cro. Jac. 360, dough, S Mod. 62. See alsoIJoiiicomb 

The Kingt). Ellis, 3 Price Exch. Rep. v- Swetc, Cro. Jac. 668. Barnard r. 
323. Evans, I Lev. 24. Wellock’s case, 2 

(z) Compl. Incunib. 337, et tteq. Leon. 72, Chave v, Caline), 3 Burr 

Bellamy and Ballbprp’s case, Godb.374. 1S73. 

u 
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With respect to common law leases of copyhold land it is im- 
material, with respect to their causing forfeiture, whether they are 
by parol or in writing : they will equally cause a forfeiture, if a 
common law interest actually passes, (a) 

No particular mode of assurance then is requisite to make a 
contract valid as a demise : the statute of frauds has only provided 
that in certain cases the lease shall be in writing ; (b) a deed, 
therefore, is not necessary, except where the nature of the subject 
does not admit of any other mode of tranfer. Such estates are 
accordingly created by will in many cases; and the rent reserved 
upon them will be payable on the ground of contract to comply 
with the intention of the testator, (c) 

It must, however, be recollected that all leases by the king 
must be by letters patent ; and no grant can be made to him ex- 
cept by matter of record, or by deed recorded, (d) So all leases 
to which corporations aggregate are parties must be by deed ; 
because they cannot grant except under their common seal, or 
take without deed. On this principle it was held, that where a 
corporation leased, by a verbal agreement, the tolls of a market, 
winch amounted to more than 10/. a year, the lessee gained no 
settlement, because no interest could pass from a corporation ex- 
cept under their common seal : the pauper had merely a licence to 
collect. The principle of this case, however, as far as respects the 
law of settlement, appears to be overruled by the later case of the 
KingT. All Saints Derby, (e) In that case a pauper by order of 
a corporation at a common-hall was allowed the liberty of taking 
sand and gravel from the bed of a river, to the soil of which the 
corporation were entitled, w ith a condition that he should sell to the 
inhabitants of the town at a certain rate. This was held a tenement, 
within the acts, for the purposeofgaininga settlement. It W'as, how- 
ever, admitted that a corporation could not demise without deed : 
and L/ord Ellenborougli, C. J, said, that altliough he should find 
a difficulty if the question turned on the demise ; yet, in point of 
pernancy and enjoyment, it must be considered a tenement, because 
the pauper had been in exclusive occupation with permission of 
the corporation. 

(a) Savernc r. Smith, Cro. Car. . (e) 2 Bcndb 34. 

lledd V. Chalener, Cro. £liz. 149. (d) Dimock's case, Laine, 31. 35. 

Jackman v, Hoddesdon, Cro. Eliz. 351. 160. Lane's case, 2 Rep. 16. 

ih) Farmer t\ Rogers, 2 Wils. 26. (e) 5 M. & S. 90. 
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A corporation, indeed, may do an act of record without theiv 
common seal, because the records operate by estoppel : but acts 
in pais done by them without deed, have no such effect, (f) 

In actions of ejectment it is usual and proper to allege the 
demise of a corporation to be by deed, and under seal ; yet, if it 
be not so set forth, it will be so intended after verdict : (g) and, 
although it should be so alleged, it need not be proved iti’cvidence 
more than in any other case. (//) 

Before the statute of frauds, lands in London might have been bar- 
gained and sold by word of mouth, without any writing ; but since 
the city of London is not excepted by that statute, the citizens 
must now bargain and sell land by deed like other people. (/) 

I. From the reign of Edward the Sixth to the end of the reign of 
James the First many decisions will be found relating to the 
grants of corporations, turning on very nice points, as to the name 
or title which they assumed in making such grants; and many 
grants were avoided by very trifling distinctions : but a greater 
liberality prevails in modern times. It has been accordingly held, 
that where a corporation in a deed of grant is not described pre- 
cisely by the name by which they were incorporated, it is open to 
the judges to inquire whether the corporation in the letters 
patent, constituting it a corporate body, is the same corporation as 
that described in the deed ; and if the deed should be found to be 
sealed with the seal of the same corporation, it ought to be consi- 
dered good and valid. ( 7 ) Tlie omission of the founder's name 
was formerly thought of some importance: but it appears now to 
be immaterial. (4) 

Lord Coke says, that the parishioners, or inhabitants, or probi 
homines of Dale, or cliurcliwardens, are not capable of purchasing 
lands by that name ; but goods they are : but in ancient times, he 
adds, such grants were allowed. (/) Mr. Hargrave, however, in 

(/) The Mayor of Thcl lord’s case, Hospihd r Farley, 6 Taunt. 467. The 
1 Salk. 192. Mayor of Carlisle i*. Blaaiire, 8 Kasl. 

(g) Patrick «. Balls, Carlh. 590. 493. 

(A) Farley d. Corporation of Canter* (A) Sherborn v. Lewis- Gotildsb. 
bury r. vV’ood, I Esp. N. P. C. 197, 120. King’s Lynn case, 10 Rep. 122 b. 

Hoed. Heiidersone.Clarke. Peake’s Hayward r. Fniciur, W. Jou. 166. 3 
N. P.C. 4, Co. Lilt. 270. b, 11 . 1. S*alk. 102. 

( 1 ) Prest. Shep. T. 222. 11 . 9. (/) Co. Lilt. 3. a. Finch’s Law, 8vo 

ij) Pvr Gibbs, C. J. in Croydon 178, Keilw. 32. a. 

V 2 
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a note to this passage, has cited Dy. 100. ; the case of a grant by 
the crown probis liominibtis de Islington, tendering rent. So 
where Queen Elizabeth made a lease to the men of Chesterfield by 
the name of the aldermen of Chesterfield ; although it was^held 
that they had no capacity to grant, yet it was admitted that by 
the grant of the Queen they had a capacity to take, (m) It is ob- 
servable however, that both these cases are grants from the crown. 

By the stat 9 Geo. I. c. 7. churchwardens are enabled to pur- 
chase a workhouse for the poor ; and by custom in some places, 
as in London, the parson and churchwardens are a corpora- 
tion to purchase land, and in pleading it should be so alleged, (n) 

A dean and chapter, or the warden and fellows of a college, may 
grant or lease by the names of dean and chapter, or master and fel- 
lows, without shewing their names as individuals; but parsons and 
vicars, and all sole corporations, should use their names of baptism.(o) 


II. Recitals in leases by common parties are not of much import- 
ance, because although there should be a misrecital of a prior 
lease, or the recital of a lease not in existence, the lease would 
notwithstanding be construed according to the intention, and take 
effect with a saving of the rights of third parties : but in letters 
patent, whether relating to counties palatine or to crown lands 
properly so called, a correct recital is of the essence of the grant. 
An error there will vitiate the whole : neither can it be aided by 
the words “ ex cerid scientid^ mero motu^ et sptciali gratidy^ for 
these words merely imply that the grant is voluntary, and do not 
refer to the certainty of the thing granted, [p) In Godfrey d. 
Sparrow, ( 9 ) indeed, an incorrectness as to the recital of a place 
vvas held to be immaterial : but in that case the jury found spe- 
c'ally by their verdict, that the place in the recital was identically 
t.he same as that purported to be grunted. 

In Bozon’s case,(r) the following distinctions were taken as 
to the effect of a clause of non ob$UinU in the king’s grants. When 

(m) The case of the Aldermen of Sparrow, ! Roll. Rep. 23. Sawyer t». 
C’^u'^terfield, Cro. Eliz. 35. East, Lane, 108. Aprice v, Hayes, 

. v, Sherlock, 3 Keb. 811. Hardr. 498. The King v. Clarke, I 

c) Newton r. Travers, 3 Salk. 103. Frecm. 172, 1 And, 91. 

Oy) Swift V. Heirs, March, 31. Wing (^) 1 Roll. Rep. 23 . 
r- Harris, Cro, Eliz. 231. Chambers (r) 4 Rep. 34. The Attorney-general 
Yelv. 42. 47. Godfrey r. Hungate, Hardr. 231. 
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the king by the common law cannot in anj manner make a grant, 
there a non obstante of the common law will not make the grant 
good against the reason of the common law. So where the words 
are not sufficient ex vi termini to pass the thing granted, there 
also a non obstante will not serve : but where the king may law- 
fully grant, but the common law requires that he be so instructed 
that he be not deceived, there a non obstante supplies it, and makes 
it good. To these distinctions it may be remarked in addition, 
that by the stat. 1 W. and M. sess. 2. c. 2. sect. 12., it has been 
declared, that all dispensations by non obstante of any statute are 
void, unless provided for by the statute itself. 

In common leases recitals do not often occur : but where tlie 
parties grant in respect of different interests, it is convenient that 
the nature of such interests should be explained by recitals. In 
building leases and other grants for long terms, which partake 
more of the nature of a purchase of a permanent interest in the 
estate, than of a mere contract for the occupation, the same pre- 
caution^ are requisite with respect to the sufficiency of the title; 
and the same explanations are desirable with respect to the 
nature of the estate, from which the interest intended to be 
granted is derived, as in cases of absolute purchase. 

111. Any words which amount to a grant, may be used as opera- 
tive words of demise. The words demise, grant, betake, and to 
farm let,^’ are mentioned by Lord Coke as the most apt and 
convenient words : (s) but there are many others which are 
equally proper for that purpose. (0 So although ‘‘ feoJavV* was 
formerly considered essential to a feoffment ; yet it has been long 
ago held, that dedi et coneessi ” in a deed may be taken as a 
feoffment, if accompanied by livery of seisin, (u) 

111 the case of a lease under the exchequer seal, the words 
sciatis quod nos commissimus custodiam^^ of certain lands to 
certain persons for years, have been considered sufficient, as 
warranted by the practice of the court of exchequer, of which all 
others are bound to take notice; and the lessee may plead it as a 
demise, (x) 

If a lease be made by the words grant, demise, bargain and 

(i)Co. Litt. 45. b. 301. b. 4 Inst. (tt)6odb*l2S. 

(jt) Bro. Tit Lease, *1. Sgep, 17. a, 
(0 2 Mod. 250. fTardr Sin. 
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sell,” or by the words ** demise and grant” in consideration of a 
sum of money, the grantee is at liberty to accept the conveyance, 
either as a demise at the common law, or as a bargain and 
sale, (j/) But since it has been said, (z) that when a conveyance 
may take effect either at the common law, or under the statute of 
uses, it shall operate as a conveyance at the common law, unless 
the intention of the parties appears to the contrary, if it is the 
intention of the parties that it should operate as a bargain and 
sale, the words bargain and sell” only should be applied to the 
transfer, in order to avoid any uncertainty as to the operation of 
the deed, (a) 

No underlease or derivative contract, where the lessor has only 
an estate for years, can take effect by bargain and sale, because 
the statutes (i) require a seisin to serve the uses, and the owner 
of a chattel interest can only have the possession which is not 
sufficient to transfer the use to the bargainee, (c) 

IV. The consideration of a deed is a matter of no importance, 
except so far as it respects the statutes relating to voluntary 
conveyances : (d) for a want of consideration will not per se avoid 
a deed. And in conveyances to uses which do not operate by 
transmutation of possession, such as bargains and sales, and 
covenants to stand seised to uses, in which a consideration is 
requisite to raise the use, although no consideration be expressed 
in the deed, it has always been permitted to the party toahew 
that there was a sufficient consideration for that purpose. So in 
all other cases, where one consideration is mentioned in a deed, 
it is always open to shew that there was a different one. (e) And 
if a lease be made to three persons parties to an indenture, and the 
consideration be stated to be paid only by one, the land shall not^ 
withstanding pass to all : for it must be intended that the considera- 
tion was paid for all, in order that the land should pass to all, 
according to the intention of the parties, (f) 

{y) Heyward's case, S Rep. 35. vol. 49, 51. 

Fox's case, 8 Rep. 93. {d) Stat. IS Eliz. c. 5. Irish Stat. 10 

(z) Hindc's case, 4 Rep. 70. Ch. 1. scss. S. c. 3. s. 14. Stat. 87 Eliz. 

(a) Barker v. Keate, 8 Mod. 858. c. 4. Stat. 10 Ch. 1. seSs. 8. c.3. Stat. 
Grey V. Edwards, 4 Leon. 110. 3 and 4 W. and M. c. 14. 

(5) Stat. 87 Hen. Vlll. c. 10. Irish (r) Rex v. Scammonden, 3 T. R. 
Stat. lo'Ch. 1. scsB. 8. c. 1. s. 1. 174. 

(e) Dy. 359. a. Sanders on Uses, 8 f/) 2 lost. 678. 
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The terms applied to voluntary alienations by tbe statutes which 
have been referred to are feigned, covinous, and fraudulent 
but it has been long since determined that fraudulent” in this 
sense has a much more extensive signification than the common 
acceptation of the word. Every conveyance which may be con- 
sidered voluntary, it has been decided, is fraudulent, because 
voluntary, against creditors and purchasers for valuable considera- 
tion, whether with or without notice, by force of these statutes, (g) 
Marriage is a good consideration, as we have before observed, if 
tbe estate is made previous to or upon the celebration of it. So 
also where, (A) upon and before marriage, A. promised to assure to 
B*, his intended wife, for her jointure 1000/. per annum^ his estate 
being then worth 12,000/. per annum^ and B. married A. before 
any such assurance was made, and afterwards A. by deed con- 
veyed lands in trust for his wife for 100 years if she should so 
long live, to commence after his death ; and it was indorsed on 
the deed that the intent was that when there should be a jointure 
settled according to the first agreement, the lease should be void: 
the court held that this lease being made in pursuance of the 
first promise, although there was not then any mention of a lease 
to be made, was grounded upon a good consideration, and 
therefore not fraudulent. Upon the same principle, executory 
articles made previous to marriage will be enforced in equity, 
against purchasers for valuable consideration: but settlements 
after marriage, in consideration of natural love and affection, on 
wife or children are merely voluntary. Any consideration, however, 
is sufficient to raise a use between the parties^ although, as against 
creditors and purchasers for valuable consideration, such deeds 
may be impeached. 

By the 3 and 4 W. and M. c. 14. s. 5. the heir is made liable for 
assets by descent, which he may have aliened : but lands, tene- 
ments, and hereditaments, aliened bona fide before action brought, 
are not liable to execution for specialty debts. 

The statutes of usury will avoid deeds made in evasion of them: 
but they relate rather to the actual nature of the transaction, than 
to the construction of the instrument, (i) 

(g) Doe d. Otley v. Manning, 9 East 454. 

59. See Fickstock v. Lyster, 3 M. and (0 Stet 12 Ann. stat. 2. c. 1(5. Irish 

311. Stat. 10 Car. I. st. 2, c. 22. 

(A) Griffin v, Staiiho|)ei Cru. Jac. 
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V; It may be useful in this place to insert the general ^iilee of 
grant, as far as they relate to the subject matter of the grant. 

By the grant of land, all that is supra^ as houses, trees, &c. and 
all tbatMin/ra, such as mines, earth, clay, &c. are usually under- 
stood to pass: but this rule must be understood with some qua- 
lification, when applied to leases. All trees which may be called 
timber trees are parcel of the inheritance; and the lessee for life 
or years has only a limited property in them, which extends no 
farther than the fruit, shade, and loppings. Such property also 
ceases immediately they are severed from the land : therefore, if 
timber trees are severed by accident or by a stranger, the lessee 
has no right to an action de bonis asportatis against any for carry- 
ing them away; for his property in them is gone by the sever- 
ance. (k) He is entitled indeed to cut down timber sufficient for 
repuirs ; but it is the right of the lessor to point out what trees 
are fit for cutting, and the lessee must apply such specific trees in 
repairs ; and consequently he is not at liberty to sell them, and 
apply the produce to the same puirpose. (f) The cutting of 
.timber trees on any other pretext is waste, and will subject the 
lessee to certain penalties which will be hereafter mentioned. 
But, in general, all other wood which does not come under the 
denomination of timber, and all underwood, as well as the soil 
and herbage where the timber trees grow, will pass to the lessee, 
without any special words of grant, to be used by him for his own 
benefit during the lease. Neither will any greater interest in 
the land be transferred, even though the demise should be of 
the land, together with all manner of timber trees, because the 
lessee’s limited interest is enough to satisfy the words, and the 
law will not imply any thing to the prejudice of the inherit- 
ance. (m) 

What shall be considered timber, differs according to the 
custom of different countries. Oak, elm, and ash, are most com- 
monly so considered. By the custom of Bucks beech is timber ; 
and whenever the custom declares any sort of wood to be timber, 
it fs privileged as timber according to the rules of the common law. 
Cutting down decayed timber is as much wraate as cutting down 

(ft) Evans v. Evans, S Campb. 4S1. S5. b. See post the statutes relating 

(/) Lee e. Alston, 1 Fes. J. 78. to Ireland. 

Gower Eyre, Coop. Ch. Ca. 154. (m) Py, 374. b. Moor. 94* 9 Leon. 

Godb. 28. Jlaieverer o. Spinke, Dy. 55. 
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any other, allboogh dotards, if severed by accident, as by a tempest, 
belong to the lessee, (if) 

In most counties tenants may cat all trees, whether timber or 
underwood, which have under the denomination of-^afasonable 
wood, or syha casdua, been cut within twenty years : but in wood 
counties seasonable wood may be cut at six and twenty, eight and 
twenty, or thirty years, (o) In such counties, especially in Kent, 
they are in the habit of cutting down wood as underwood, which, 
if allowed to grow, would be most valuable timber. Such wood 
is also sometimes called acre wood, and no waste is committed by 
cutting them at seasonable times, (p) 

Hornbeam, willows, or sallows, which never can become timber, 
may be cut at any age. Blackthorn and whitethorn seem not to 
be particularly privileged, unless they are very ancient, as sixty 
or one hundred years old, or are in a meadow or pasture Aw the 
shade and nurture of cattle, (jf) So it is no waste to stub up 
thorns and furze in a meadow, if consistent with good hus- 
bandry : (r) but although the lessee may cut down the underwood 
of hazle, willows, and thorns ; yet if he suffer the germins to be 
eaten by cattle, or cut at unseasonable times, and not according to 
the custom of the country, or if he dig them up wantonly by the 
roots, it is waste. So it is no waste to cut a quickset hedge, but 
rather good husbandry, because it will grow better: but to stub 
it up is destruction, (r) So cutting down willows on the bank of 
a river, in consequence of which the banks fall down, and the 
river overflows a meadow, is waste. (0 On the same principle, 
although the lessee has a special interest in timber trees, so as to 
lop or shroud them : yet it is waste if he do it at unseasonable 
times, or so as to injure the tree considered as timber. 

If a stranger enters and cuts them, the lessor and lessee have 
each his separate action of trespass, for the distinct injury done to 
each. If the lessor cuts them, the lessee may have his action of 
trespass against him, and will be entitled to treble damages ;(») 

(fi) See 3 Atk. 95. Herlakenden's (r) Dy. 37. a. 
case, 4 Rep. S3, b. Gage v. Smith, Godb. 209. 

(o) Godb. 4. (0 Stripping's case. Winch. 15. 

(p) Brook V. Cobb, 2 Brownl. 150. (u) Lifford’s case, 11 Rep. 48. Fos- 

Sce stat 45 £dw. Ill, c. 3. and Ford v, ter v. Spooner, Cro. Eli*. 18. Samuel 
Raester,4M.andS. 130. v. Johnson, Ry. 65. a. Talbot v. 

(q) Dy. 35. b. in marg. pi. 23. Moyle Woodhome, 2 Luiw. 1480. 
e. Mayle, Ow. 66. 
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and if the lessor sell the trees without tb^ special licence the 
lessee^ and after the vendee has cut down and removed them, the 
cattle of the lessee destroy the young shoots, there is no waste, 
because the selling and cutting the trees was* the lessor’s own 
wrong : he therefore could not compel the lessee to inclose the 
part cut for the benefit of the young germins. (x) 

A copyholder cannot bar the lord of the manor of his right to 
cut timber by making a common law lease ; neither can he 
transfer a customary right, if any, to cut timber for repair. The 
lessee, therefore, of a copyholder can have no action of trespass 
against the landlord for cutting timber, although he do not leave 
sufficient for repair, and although it is the custom that the copy- 
holder should cut timber for repair, (y) 

If a house fall by tempest, the lessee has a special interest in 
the %[iber to rebuild : but if the lessee pull down the house, it is 
said that the lessor is entitled to the timber as parcel of the 
inheritance in which the lessee’s interest is determined, and shall 
also have bis action of waste, (z) 

A distinction prevails with regard to mines similar to that 
which has been mentioned respecting trees. Mines are so uncer- 
tain in the prospect they hold out of profit, and so much injury 
might be don^ to the inheritance by indulging the cupidity of 
speculators, that opening mines by the lessee has also been 
classed under the head of waste. And where (u) a lease was 
made of lands with mines, profits, &c., and in the land demised 
there were open mines, the court inclined to Lord Coke’s (i^) 
opinion, that only such mines as were opened passed : but after- 
wards it appeared that the word mines ” was not in the grant ; 
and then they held clearly, according to Saunders’ case,(c) that 
the lessee could not open new mines. 

If no mines are opened, and the lessor grant all mines, the 
lessee may open new mines since the grant can no otherwise fake 
effect. So also it is said that if a man have land in part of which 
there is a coal-mine appearing, and he demise the land for life or 
years, the lessee may dig for coal, because it shall be intended 
that the lessor meant all the profit of the land to pa6S.(d) 

(s) Moor. 9 pi. 34. Dy. S5 b. in 36. 
inarg. (a) Astrey e. Ballard, 1 Freem«444. 

(y) Ashmond r. Ranger, 13 Mod. (b) Co. Litt. 54. a. 

378. ( (c) 5 Rep. 13. 

(«) Hcrlakeudcu'i case, supra. Dy. (lO Saunders* case, supra. 
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Where (e) there i^s, lease of coal-mines in a manor opened 
and to be opened, this does not give the lessee a power of opening 
mines in the lands of copyholders : but if the lessor or any other 
person enters into the copyhold lands, and digs a new pit during 
the estate of the copyholder, and takes the coals and converts 
them to his own use, it has been held that the lessee may maintain 
trover for them. 

This rule respecting mines is also extended to quarries and 
gravel pits, or any other excavation of the soil. It is waste there- 
fore to dig for stones except in an ancient quarry, although the 
lessee fill up the holes again. So it is said to be waste in l^anca- 
shire to dig marl, except it be employed on the land. (/) 
Special agreements are therefore usually made on these points ; 
and it becomes in such cases a question of intention upon the 
words of the instrument. Where, (g) for instance therefWasa 
covenant in a lease that the lessee should not dig gravel out of 
any part of the demised premises, without consent of the lessor, 
or paying 10/« per load, except what should be dug out of two 
acres, part of the premises demised, and part of a garden late in 
the occupation of A. B., and by indorsement before execution it 
was agreed that it should be lawful for the lessor to let any part 
of the premises for the purpose of making bricks or tiles, be 
paying the lessee 3L for every acre which he should so let, and 
further that it should be lawful for the lessee to break up and dig 
for gravel in any part of the demised premises, he covenanting to 
pay the lessor 201. for every acre he should break or dig, at or 
before the expiration of the time, and to make good the same ; it 
was held that the lessee was not entitled to dig in the two acres 
of garden ground without making them good; for the memo- 
randum was in general terms, and extended to every part of 
the land demised. So where (A) land was demised at an annual 
.rent, with fiberty to dig half an acre of brick earth annually, 
and the lessee covenanted that he would not dig more, and 
that if he did that^e would pay an increased rent ; a stranger 
having dug and took away brick earth, it was held that the 
lessee, after b|^ bad recovered the full value against the 
stranger, was entitled to retain the whole damages against the 

(e) Player v. Roberts, W. Jon. 244. (g) Flint v. Brandon, 1 N. R. 73. 

if) Moyle V. Maylc, Ow. 66. Per (*) Attersol v. Stevens, 1 Taunt. 
Walmcslcy, J. 183. 
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legtor. In this case the lessor claimed partgpf the damages as for 
an injniy 4o his^version ; and contended that this was not a 
transfer of the soil to the tenant, but only a privilege of taking it 
M paying an increased rent ; and that as long as he did not use it 
the land belonged to the landlord. It must be confessed the case is 
not without difficulty: but the court held that as between the 
lessee and a stranger, the lessee had the possessoiyr right, and 
that this agreement was in effect a sale of so much brick earth, 
wij^ a liberty of taking more on paying an increased rent. And 
although the lessee had not elected the spot from which he would 
dig ; yet, the instant the stranger dug, he had a right to say, that 
the spot where the stranger dug was the spot chosen by faiih ; and 
the consequence of the action against the stranger as between the 
lessor and lessee was, that the earth taken must be considered as 
taken by the lessee, (t) Chambre, J. took a different view of the 
case from the rest of the court. The plaintiff, he observed, at the 
time of the trespass had the possessory right : besides this be had 
the privilege of digging half an acre of brick earth without any 
additional rent ; and further, on making further compensation, he 
might dig more thaii half an acre. By exercising these privileges, 
and severing the brick earth from the soil and freehold, he would 
become a purchaser ; and the covenant would protect him from the 
consequences of what otherwise would be waste : but, mitil the 
earth was severed, the soil and freehold remained iq the lessor. 
It appeared to him, therefore, that the lessee's beneficial interest 
was no more than the difference between the value of the earth taken 
by the stranger, and the price that the lessee must have paid if he 
bad taken it himself. All the remaining interest belonged to the 
reversioner, who, as he conceived, could maintain no action 
against the plaintiff-for the rent or compensation agreed upon by 
the covenant, in respect of brick earth not dug up or taken by the 
fdaintiff or for him, but by a stranger against his will for wlileb 
act, so far as it affects the inheritance, the cc^pensation was due 
to the reversioner only, and his remedy was !|^ action on the case 
against the stranger., In this view of the case the learned judge 
was evidently Jed away by the analogy be conceived to exist 
between this, and more obvious cases of injuries to the inheriUhice 

(0 Bassett e. Maynard, Cro. Bliz. 819. I’almer's case, 5 Rep. t5. b. 
Res. e. 
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during the possession of the tenant. For instanee, iirhere a 
stranger cuts down timber trees, both the tenant and the Reversion- 
er has each his separate action, the one for the injury done to the 
inheritance, and the other for the loss of the shade and loppings. 
But the court drew a distinction between the two cases: in the 
case of timber, the soil and the trees are committed to the custody 
only of the lessee; but in the principal case the soil was sold; and 
the only damage the lessor could sustain would be by the manner 
of the excavation, which is totally a distinct damage from those 
demanded by the lessee. 

If timber trees are included in a demise, it most be considered 
only as an arrangement for the sale of certain individual trees, to 
be cut by the tenant at seasonable and convenient times during 
the term ; therefore, after the lessee has once felled timber in one 
particular place, he can never cut timber again in that place ;(i) 
but where, as in wood counties, woods are managed as underwood, 
that is, wood that if allowed to grow might become timber, is by 
the custom of the country cut at the age of twenty or thirty years 
old ; there, if such wood- land is demised, the tenant may cut during 
the term at all seasonable tiroes during the lease such wood as 
by the custom of the country is usually felled.(/) 

Where (m) under a beneficial long lease a liberty was granted 
to the lessee to cut down and dispose of all timber and coppice 
^the value of it being included in the consideration) then growing 
or Ihereaftef to grow, during the term, subject to a proviso that 
when and so often as the lessee should intend during the term to 
fell the limber, &c. he should give notice in writing to the lessor; 
and if the lessor should decline becoming the purchaser, he might 
cut down the whole at different seasons, it was held that if the 
lessee bond Jide intended to cut down the whole, he might give 
notice in writing to that effect ; and on the lessor’s disclaiming, he 
m^bt cut d^wn the whole at different seasons without any fresh 
notice, and although the lessor might in the interval have parted 
with the reversion. 

In Sheph. T. 85. the follow'ing distinction is taken : — If a man 
have two hundred acres of wood, and he grant it for life or years, 
he shall cut therein four or five acres every year ; there, 

(*) Andrews v. Glover. S Leon. 7. Godb. 4. 

Coiiwrv. Andrews, Moor 15. ^non. (i») Goodtitle d. Luxmore v. Sa- 
3 icon. *9. Moor. 94. villc, IS East. 87. 

(I) Brook 0 . Cobb, « Brownl. 150. 
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altbough the grantee can cut no more, the grantor cannot cut any 
during that time, because he has granted the whole wood ; biH ir 
he merely grant to another that he shall cut every year four or 
five acres, then the grantor may cut, leaving sufficient to satisfy 
the terms of the grant. 

Arable land, meadow, or pasture land, are specific descriptions 
of land, and are confined to land of that particular species : and 
in general, where meadow or pasture land are named, it must be 
uml^rstood of ancient meadow or pasture, {n) It is likewise im- 
pKil generally by such specific description that the land demised 
shall continue during the tenancy to be cultivated in the same 
mode of husbandry in which they are at the time of the demise. 
The conversion, therefore, of pasture or wood into arable is waste ; 
and so, perhaps, is the conversion of arable into pasture, if it 
endanger its identity, (o) 

The cutting of a trench in a field to carry off water is no waste, (p) 
So also it is said the division of a great meadow into small parcels 
by making ditches, if it do not thereby lose its identity, is no waste ; 
for it may be for the profit and ease of the occupiers, (f) 

An oxgang of land, a plough land, hide of land, a yard of land, and 
many other such words, are sufficient descriptions of land, even at 
the present day : but they have now lost miicli of their primitive 
meaning ; and, therefore, land so described should in general be 
identified some other way. (r) 

A foldcourse ” is properly a right of folding sticepi but it may 
include lands and tenements. 

By the grant of a rectory (he glebe tithes and offerings will pass : 
so, of a vicarage, as much as belongs to It will pass. 

If a man grant one hundred acres of wood, pasture, or any 
other species of land, it must be measured according to the cus- 
tom of the country. (5) And if a lease be made of forty acres 
generally, the lessee has his election what forty acres belonging to 
the grantor he will take. This election will likewise pass to his 
executors, if he dies before he makes it : but Nothing passes before 
election. (0 The words more or less must be confined to a 

(fi) Tresham v, Laipb, 2 Brownl. 46. (r) For tliis and similar positjous, 

Gunning v. Gunning, 2 Show. 8. see Sheph. T. Grant, pastim, 

( 0 ) 2 Leon. 174. («) 6 Rep. 67. a. 

(p) Altman’s case, Dj. 361. b. {1) Jones r. Cherncy, 1 FreeiiL 530. 

{q)2U<ni. 174. pi. 210. 
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reasonable quantity ; and in one case (ti) it was held they could 
notinclude so large an excess as thirty acres. 

By the grant of the vesture and herbage, with livery secundum 
famum cartas^ corn, grass, and underwood, will pass ; and the 
grantee may maintain trespass : but neither the land itself, nor the 
trees or houses upon it, nor any thing beneath the surface, will 
pass. So the vesture or herbage of a wood only includes the grass 
and underwoods, and not the great timber, (x) A grant, how- 
ever, of the profits of the land with livery will pass the 
itself, and every thing which can be considered parcel of it, subjwt 
in the case of leases to the qualifications which have been already 
mentioned, {y) Land will pass by the description of a boillourie 
of salt. (2) 

Pawnage or panagium is the profits of acorns, nuts, haws, hips, 
sloes, beechnuts, and crabs : but it is said that if one grant 
pawnage, the grantee may put in hogs into the place granted, and 
the hogs may eat the grass : but if he grant acorns, he must gather 
them. In the Exchequer also panagium is said to be synonymous 
with herbagiuni, which confirms this distinction, {a) 

Where (b) A. demised to B. the milk of twenty-two cows to be 
provided by A., and to be fed at A.^s expense, in certain closes 
belonging to A. : A. covenanting that B. might turn out a mare, 
and that no other cattle should be fed there, it was held that the 
separate herbage and feeding passed to B., who might distrain the 
cattle of A. daroagefeasant there. The substance of the agree- 
ment was that the grantee should have the sole use and enjoyment 
of the land, with a certain number of cows, and a bull, to be fed on 
this ground, (r ) ^ 

Where, {d) on special verdict in an action of trespass, the case 
appeared to be that the place where, &c. was a portion of land 
about sixteen acres, lying in a field called Churchfield, of which 
onoof the plaintiffs Hare was seised, et eas exposuit to other three 
persons to sow at halves ; that is, that Hare should find half the 

(«) Day V. Fynii, Ow. 133. («) Moor. 46. pi. 139. 

(*) Dy. 285. b. Ward v. Petifer, (5) Burt r. Moor, 5 T. R. 329. 

Cro. par. 362. Wheeler r. Toulson, (c) See Rex o. Tolpuddle, 4 T. R. 

Hard."* 830. Throgmorton v. Tracy, 671. Rex i>. Piddletrenthide, 8T.R. 
Flow. 145. 772. 

(jr) Dy. 285. b. Co. Litl. 4. (d) Hare v. Ccl«y, Cro. Eli*. 148. 

(«) Co. Litt. 4. b. 
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seed, and the other three should find the other moiety, aitd Af ald 
manure the land; and that the plaintiflT Hare should havc^lm^ 
half of the grain when reaped, and the other three the other halfi 
It was held that Hare alone could maintain trespass ; for tfajs wiLs 
llo lease of the soil : but, with respect to the corn, the plaintiff 
Hare and the other three were tenants in cbmmoq. 

By the grant of a forest, park, chase, or warren, in the soil of 
the grantor, the soil as well as th# privilege passes : but not if the 
liffl be another's, because in that case the grantor can transfer 
'Wmjf what he himself possesses, (d) 

A sheepwalk may include the soil by the custom of the coun- 
try# (e) In another report (f) of the same case it appears ^that 
the demise was of a sheepwalk cum pertinentiis. Houghton, X 
said that siich phrases were known in Norfolk as a name of land ; 
but, even if it should be taken as common, yet the soil WQuld pass 
by the word pertinentiis. It is observable, however, that the 
action was debt ; and the defendant pleaded nil debety which by the 
verdict was found against him ; and therefore the court said jthat 
■met verdict it should be intended to be a good aqd available 
lease. 

Henry VIll. granted all his turbary in D. for years; and the 
lessee improved part of the land, and left the rest turbary. Queen 
Mary granted ioiam ilUrni turbariam : it was held that the improved 
part did not pass, (g) 

In a case of parish settlement a lease of a fishery of a pond with 
the spearsedge, and the flags and rushes growing in and about the 
same passed the soil, (/i) 

According to Lord Coke (/) a se^al fishery does not neces- 
sarily include the ownership. of the soil; which, is according to 
the opinion in Shephard's Touchstone. Lord Coke also considers 
a commoaof fishery and a free fishery as the same thing. Black- 
stone, (Xr) on the contrary, makes tl^e following distinctions, 
namely, that the ownership of the soil is essential to a several 
fishery, and that a free fishery differs both from ^veral fishery 

id) 2 P. Wms. 399. Sir R. Crom- OT. 
welPs case. Dy. 169. b. (b) Rex v. Old Alresford, 1 T. R. 

(e), Huddlestone v, Woodrofie. 2 358. 

Roll. Rep. 61. (0 Co. Litt. 122. a. 

(/) Cro. Jac. 519. (Ap) 2 Blacks!. Cbm. 39. 

(g) Farring;toa o. Chamock, Owen 
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And cotnriioii of fishery : from the former by being confined to a 
public river, and from (be latter by being exclusive. Mr. 
Hargrave has questioned both these positions. (/) With respect 
to the first, the true doctrine seems to be that the grant of a pis* 
cary generally passes the soil, and the presumption is so till the 
contrary be shewn : but they may be in different persons, (m) 
Both parts also of Blacks tone’s inscription of free fishery seem to 
be disputable. Though, for the sake of distinction, it might be 
more convenient to appropriate free fishery to the franchise li|| 
fishing in public rivers derived from the crown, and though in 
other countries it may be so considered ; yet, from the language of 
(be books, this kind of fishery seems to have been extended to ail 
streams whether public or private, (n) 

In a Isfte case (o') a question arose, whether any land was con- 
nected with the demise of a fishery made in the following man- 
ner: a demise of all those fisheries of the halves and liavendoles, 
with the appurtenances to the said halves due and accustomed 
within the river Severh, !)ctweei] certain limits within a manor^ 
bordering on the said river; and of all royal fish taken within 
the said limits, put and wheel fishery excepted.’’ Lord Elien- 
borough, C. J., in delivering the Judgment of the court, said, that 
he did not perfectly understand the expression ^‘halves and lia- 
vendoles but whatever the meaning might be, lie thought the 
grant of the fislielllll with the appurtenances to the halves and 
balvendoles due and accustomed shewed distinctly, that these 
halves and halvcndoles were of the nature of some local limit 
within which the fishery con^ted with the soil was to be exer- 
cised. There were* also these further words, all royal fish 
there to be taken,” upon which an argument had been drawn 
from Lord Hales’s Treat, in Harg. Law Tracts. 44., where it is 
said to be a great presumption that the shore is parcel ^f such 
manors as have royal fish ; otherwise they could not have them : 
and it was argued that here the grant of one thing leads to a ne- 
cessary implicallon of the grant of the other, by which alone the 
first can be ^nveniently exercised. Such was the argument; 
and it iras an argument of powerful inference. In this case a 

(/) Co. Litt. 1S2. a. n. 7. („) Co. LUl. 122. a. n. 7. 

(m) North v. Cox, Vaugh. fSl. Pol- (o) The King v. Ellis, 1 Maule and 
ter V. North, 1 Saund. 350. Hoskiiib Sclw. 652. 
t’ Robins, 2 Saund. 321. . 
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rent was reserved : but be relied the less on that, although more, 
applicable in its nature to corjporeal than to incorporeal here- 
ditaments; because there had been some controversy on that 
point. On the other hand it was contended, that ‘‘ put and wheel 
fishery*' being excepted, no right of soil could be intended to pass, 
because these could only be enjoyed by stakes and posts afiixed to 
the soil. From this exception[,i^ however, Lord Ellenborough 
said, he had derived an argunimnt of a different kind, namely, 
jibat all that was not excepted passed by the grant, and that the 
Reserving a partial interest in the soil shewed that the parties 
contemplated the whole otherwise passing. 

In a recent case, (p) the owner of the fee granted to A. his 
partners, fellow-adventurers, executors, administrators, and as- 
signs, free liberty, licence, power, and authority to dig, work, mine, 
and search for tin, tin-ore, &c. and all other metals and mine- 
rals whatsoever, throughout certain lands; and the tin, tin-ore, 
&c. to raise and make merchantable and dispose of to their own 
use, subject to certain reservations ; and within the limits of the set 
thereby granted, to dig and make such adits, shafts, &c. and to 
erect such sheds, engines, and other buildings, as they should from 
time to time think necessary for the more effectual or convenient ex- 
ercise of the liberties thereby granted ; together with the use of all 
such water and water courses arising or running within the said 
limits, as were not in grant to any other perAbn ; excepting the 
pot-water belonging or running to certain other tenements therein 
mentioned ; with liberty to divert and turn such water and water- 
courses except as aforesaid, and to cut any channels for conveying 
the same over any part of the lands lying within the limits of the 
set, for the purpose of more effectually and beneficially exercising 
and enjoying the liberties thereby granted, except unto the grantor, 
bis heirs and assigns, and his and their workmen, &c. free liberty 
of driving any new' adit, from any adit driven or thereafter to be 
driven, within the lands thereby granted ; and of quietly entering 
into and driving such new adits through the sanie or any part 
thereof ; and of sinking any shaft therein necessary and proper for 
the driving of such adit into any other lands of the said grantor, 
or into the lands of any other person at his and their pleasure; and 
also except onto the said grantor, his heirs and assigns, full liberty 


(p) Doc d. Hanie)’ r. Wood, B. H A. 724. 
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. to convey any watercourse over the premises granted, or any part 
thereof, in such manner as he of< they respectively should think 
meet for any purpose whatsoever, doing no injury to the workings 
of A., his trustees, &c. to have, hold, use, exercise, and enjoy 
the said several liberties, licences, &c. for the term of twenty^one 
years : and then followed the reservations beforementioned, and 
other usual clauses in the leases df mining concerns. The court 
were of opinion, that this deed amounted to a mere licence, with 
a grant of such of the ore only as should be found and got; tb0 
grantor parting with no estate or interest in the rest, and that the 
grantee had no estate or property in the land itself or any parti« 
cular portion thereof, or in any part of the ore, metals, or mi- 
nerals ungot therein; and the expression ^^the land hereby 
granted,” which occurred in several parts of the deed, having 
been relied upon, as shewing that the soil was intended to pass. 
Abbott, C. J. in delivering the opinion of the court said, These 
expressions may, probably, be attributed to want of care and 
caution in the preparation of the deed : but, supposing them not 
attributable to inadvertency, or supposing that we should not be 
justified in so attributing them, still they can, in our opinion, have 
no farther effect than to shew that the grantor, who used them, 
supposed that the soil or minerals, and not a mere liberty or pri- 
vilege, passed by his deed ; and if the words used in the granting 
part of the deed were of doubtful import, and would bear the 
construction for which the lessor of the plaintiff contends, such 
doubtful words of grant aided by the others, shewing the intent, 
might be sufficient to pass the land or soil or minerals themselves, 
and to support an action of ejectment. But whatever doubts 
these expressions may cast, yet we think they are not sufficient 
to vary the construction that must be given to the words of the 
granting part of this deed, as those words are in themselves alone 
plain and not of doubtful import; and as the proper office of that 
part of the deed is to denote what the premises or things are that 
are granted ; and as the place where the intent of the grantor, and 
what he has actually done in that respect, is more particularly 
to be leaked for, recourse must be had to the proper and efficient 
part of the deed, to see whether he has actually granted what 
it is urged his expressions denote, that be supposed that he had 
granted : for the question, properly, is not what he supposed he 
had done ; hut what he really has done by his grant. For these 

X 2 
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incorrect expressions, the precise import of which lie might not, 
accurately attend to, are not su|^cient to constitute or to operate 
so as to extend the grant, by converting the things granted from 
incorporeal to corporeal, and from chattels personal when gotten 
into real, previously to their being gotten ; which must be the 
case, if we were to adopt the reasoning on the behalf of the lessor 
of the plaintiff, as to the effeci^^j^d operation of the deed, and 
which would carry the rights grantee much further than 

the grant of a licence or authority extends/’ The cases relied 
on by the court were Lord Mountjoy's case, {q) and Chetham v. 
Williamson, (r) Lord Eldon ^ a previous case (s) before him, 
arising out of the same dispute, said, that the instrument in ques- 
tion was nothing like a demise of mines. The leases, as they 
were called, were not demises of the mines : but simple grants 
and licences to work. 

In Lord Mountjoy’s case (0 a bargain of sale was made by 
Lord Mountjoy of the manor of C., with a proviso whereby 
the grantee covenanted with Lord Mountjoy that the said lord 
might dig for ore, and also dig turf. The Judges were of opinion 
that this was a new grant to dig in the lands in question ; and 
that the grantee and his heirs might dig there too. And it was 
ruled principally on the ground of this decision, in the modern 
case of Chetham v. Williamson, (u) that a conveyance by lease 
and release with a covenant by the relessee, that it should be 
lawful to one of the relessors to get coal in the land in question, 
did not give an exclusive right to get coals, as against the owner 
of the soil. 

Honour or castle, if the castle be caput haroniccy may include one 
or more manors or lordships ; but castle commonly signifies only 
the house and the ground on which it stands. 

The word manor,” without any other words, passes inclusively 
demesnes, rents, services, lands, meadows, pastures, woods, com- 
mons, advowsons appendant, courts baron, and their perquisites, 
if they are parcel of it at the time of the grant. By the grant of 
a manor, also, several towns or villages may pass: also, an 
honour may pass by this name, or a castle, which is caput haronm y 

(^) Moor. 174. And. 307. Godb. (/) Lord Huntingdon r. Lord Mount" 

17. joy, 4 Leon. 147. Godb. 17. 

(r) 4 East. 469. {u) 4 Eail. 469. 

(*) Norway v. Hoc, 19 Vcs. 158. 
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and one manor which is parcel of another manor may pass in- 
cluded in the grant of that of which it is a parcel. So by the 
grant of a rectory or parsonag^ihe house, glebe, tithes, and 
offerings ; and by the grant of a vicarage all things belong- 
ing to the vicarage will pass. But there are many other things 
of an incorporeal nature which, although they have been enjoyed 
from time immemorial with things corporeal, will not pass as 
parcel or part of them, withou|^j^ipg specially named, or unless 
some such general word as appurtenances” is used. Such are 
warrens, courts-leet, waifs, and estrays, which by continual enjoy- 
ment do not become parcel of a manor in the way that an ad- 
vowsofi appendant does, {x) 

By the grant of a grange will pass a house and edifice, not only 
where corn is stored, but necessary places for husbandry, as sta- 
bles for horses and other cattle, and sties, and the curtilage or 
close wherein the whole stands. And where meadow, pasture or 
arable land, enjoyed with and belonging to such a house, have 
been known collectively by this name, it is a sufficient description 
to pass the whole. The word farm” properly signifies a capital 
messuage with a considerable quantity of Ian belonging to it, or 
usually enjoyed with it. 

A messuage, or messuage with the appurtenances,(j/) passes only 
the dwelling-house and other out-houses immediately adjoining, to- 
getlicr with the close on which the dwelling-house is built; and the 
orchard, garden or curtilage (z) to the extent of about an acre or 
so, lying near and usually enjoyed with the messuage. In the time 
of Henry the Eighth it was usual to add these words, and all 
lands, tenements, and hereditaments, appertaining to the said 
house, and being occupied and let therewith and by these words 
any larger quantity of land used to pass, and would at the present 
day with the house : (a) but the orchard, garden, and curtilage 
have been always held to pass by the grant of a house, without 
the Words “appurtenances;” and, therefore, there appears to be 
little difference between a bouse and a messuage. (6) By the 
grant of a cottage a small dwelling-house to which no land 

{x) Ojf . 30. b. pi. S09. Edgelfy, 1 W Wins. 603. Genmngs v. 

(y) Smilhson v. Cage, Cro. Jac. 525. Lake, Cro. Car. I6S. 
(^)Smilhl^Ma^lin,2Saun(l. 394.400. (ft) i Co. Lilt. 5. b. 55. a. b. Doe 
(a) Bro. Feoffin. 53. Betlisworlh's d. Clements r. Collins, 2 T. R, 502. 
case, 2 Rep. 32. a. Blackburn v. Contra, Keilw. 47, Moor, 24. 
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belongs is usually intended : but it will include a curtilage, back- 
side and a garden, (d) A toft is a place where a inessoage 
formerly stood. 

By the demise of a messuage or dwelling-house, together with 
all the rooms and chambers thereto belonging or appertaining, is 
to be understood only what has been occupied together as the 
entire messuage at one time. Where, therefore, a room forming 
part of the house had been sepi^||ed for many years by a wooden 
partition, it was:|^eld not to pas^#% such a demise, (e) 

With respect to speci&c descriptions of buildings which are 
appropriated to the purposes of trade or manufactures the 
same remark applies, that h)aj|^ready been made respecting spe- 
cific descriptions of land ; namely, that it is generally implied 
that its pature shall not be altered by the tenant : therefore, the 
conversion of a brewhouse into other tenements, although of 
greater value, has been held waste, because the nature of the 
thing is altered, and the evidence also. (/) So it is waste to turn 
a corn-mill into a fulling-mill ; and where a mill had been used to 
be worked by the prisoners in Bridewell, and the lessee converted 
it into a horse-mill, this conversion was held waste, although 
to the advantage of the lessor, (g) So it is waste to enlarge 
a house by additional buildings, as well as to pull it down or 
diminish its size, (A) or to build a new house on the premises. It 
is also said to be waste, to pull down a bouse and to rebuild it, 
although it be too bad to repair. (0 

Whatever constitutes the essence of the thing granted, or is 
parcel of it, will pass with it, although it be accidentally severed 
at the time of the grant. Therefore by the grant of a mill a 
millstone passes, though severed at the time of the grant : so, by 
the grant of a house, the doors, window-sashes, locks, and keys, 
pass as parcel of it, although, by accident, they may not be in their 
proper places when the lease or grant is made. 

Parcel or not parcel is al||rays matter of evidence; and the' 
tenant is not estopped by the description in the deed, becailtle the 
description of the parcels is not of the essence of the deed : tbere- 

(rf) Sbrp. T. 95. Mod. 7. 

(e) Kcrslake v. While, 2 Stark. (g*) The city of London r. Grayme, 
N.P.R.508. Cro.Jac.18S. 

(/) Cole V. Gireen, 1 Lev. S09, Sll. (h) I Mod. 95. 

Cole r. Jorth, 1 Mod. 94. Anon. 11 {i) Ibid, 
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fore, where (k) in an action of covenant the plaintiff declared that 
he had demised several parcels of land which were particularly 
described, some as arable, somil^as meadow, and some pasture ; 
and the lessee covenanted to pay 5L per acre for every of meadow 
which he should plow ; the defendant was allowed to shew that 
the land described as meadow in the lease had been plowed for 
sixty years before, and was not meadow at the time of the lease ; 
and the court observed that tl^^iarcels in a deed were often taken 
from former deeds without re^rd to the al^ation in the de- 
scription of the land. If, however, the deed describe land as mea- 
dow land, it is prima facie evidence of its being meadow land at 
the beginning of the term. (1) 'Iftis, indeed, is not a point decided 
in the case cited, but only a marginal abstract by the reporter ; 
but it seems to be a self-evident proposition, that the description of 
the property appearing on the face of a deed is to be taken as 
prima facie evidence of its truth. But Sir. W. D. Evans has 
noticed, that in a very useful digest of the .cases decided during 
the late reign (in) the case is represented as establishing the doc- 
trine that where a demise is by indenture, the parties are estopped 
from disputing that the state of the premises were such as de- 
scribed in the lease. Whatever, observes the same learned per- 
son, may be the real effect of the doctrine of estoppel in such a 
case (a doctrine, be it remembered, always founded upon the 
principle of excluding the actual investigation of the truth,) the 
position as just stated is certainly not warranted by the case refer- 
red to. And be adds, it is of great importance to notice any in- 
accuracy in such collections as tjiat in which the position is found, 
as such works constitute the most important part of a circuit 
library. The doctrine itself is expressly contradicted by the 
before- mentioned ease of Skipwith and Green. 

So in another case (n) it .was said tlhat the construction of the 
deed must be according to the, subject matter. On this ground, 
tl^erefore, it was necessary to p.^i^ different construction on leases 
of premises in populous cities from leases of similar premises ia 
the country. Although ^c/ecellars, for instance, would pass 

with a house, evidence would be allowed to shew that they were 

(A) Skipwith V. Green, 1 Sir. 610. and Tenant. 

(/) Birch V. Stephenson, 3 Taunt. (n) Doe d. Freeland v. Burt, 1 T. 
469. K. 703. 

(m) Hammond's Dig. lit. Landlord 
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not intended to be demised. But parol evidence will not be 
allowed to shew that a particular estate was left out of a lease 
made in pursuance of an agreement by the direction, of both 
parties^ if no exception has been made in the agreement, (o) 

Where (p) a deed purported to be. the grant of all the coal- 
mines in the lands in the occupation of A., and the grantor at the 
time of the grant had no lands in the occupation of A., the deed 
having been founded upon acon|^||p,t some moijths before, to which 
the grantor^s ]andL|teward was the subscribing witness, it was held 
that letters Writt^ By the land steward to the grantees respecting 
the coaKmiies ini^the deed by the grantor’s direction were admis- 
sible to explain this latent aml:|||^ity, and that without shewing 
an express authority from the grantor to write them. 

Where a grant is general,*" the addition of a particular circum- 
stance will operate as a modification of it : but if a particular 
thing is once sufficiently ascertained, the addition of a mistaken or 
false allegation will pot frustrate the grant. (9) Therefore, if one 
lease all his meadows in D. containing ten acres, and they contain 
twenty, all shall pass, (r) So where A. seised in fee of fifteen 
messuages, in the occupation of fifteen separate persons, demised 
them to B. ; aihd the grantee of the rieversion, reciting the lease to 
B., demised all those fifteen messuages which A. demised to B. 
now in the od^upation of C., D., E., &c» naming only fourteen of 
these persons, it was held, not^withstaiiding, f^ufficient to pass the 
whole fifteen messuages, {s) 

So where {if a corporation demised their glebe land in Ches- 
terton, viz. seventy-eight acres^oj land, all their tithes as impro- 
priators, and also the tithes of the said seventy-eight acres, all 
which lately were in the occupation of Margaret Peto, and the 
tithes had ncvei^'been in the occupation of Margaret Peto ; it was, 
notwithstanding, held that the tithes passed. Tn this case, indeed, 
the justices said that the clauses wfre distinct, viz. first, the seventy* 
eight afcres ; secondly, the tithes jppdial and personal ; and then tl|e 
tithes of the seventy-eight acres : bufafterwards they said that this 
being the case of a Oomtnon person, the addition of a false thing, 

(o) Lawson v. Laude, 1 Dick. 34G. East 51. 

{p) Beaumont v. Field, I B. and A. (r) Lord Willoughby v. Foster, Dy. 
247. Sec Doc d. Chichester r. Oxen- 80. b, 

Jon, 4 Dow. P. C. 05. ^ W Trapp’s case, 3 Leon. 235. 

{q) Doe d. CoDolly r. Vernon, 5 (t) Swift r. Eyres, Cro. Car..J»46. 
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viz. false possession, ehonld not hurt the grant ; for the addition of 
falsity should never hurt where there was any manner of certainty 
before ; and they referred to Dodfngton's case (u) and Biozoun’s 
case : (x) but in the king's grants, where there is a falsity in point 
of prejudice to the king's licnefit, or a false suggestion of the party, 
all shall be void, (y) 

So if a deeddesoribe land by its quantities and occupiers, though 
it describe it as being in a parlli in which it js pot, yet the land 
will pass by the deed, (z) The mention, of a county or 

parish is quite unnecessary, (a) The legah division of<i^pd is into 
townships, with which ‘‘'dale” in precipe m said to be synonymous. 
Parishes were ordained by the cdHcil of Lyons. If, however, a 
parish contain a township of the sanie name together with many 
other townships, and lands be granted in that place, naming it with- 
out distinguishing whether the parish or township be meant, the 
grant shall be taken most strongly against the grantor, and shall 
refer to the parish generally, and Wot only to the township, (b) 
The term “ abiittal *' has never been cefostrued sti^ctly : thus, 
if premises be described as abutting on a house to the east, it may 
be north-east or south-east. So premises may be ^escribed as 
abttttiog upon a road, although it abut upon grass-laud lying 
between the fence of the close and the road : all that space was 
road before turnpikes came into use'; and |u common parlance it 
is still called the road. On this ground it hsn been doubted 
whether the lord of the manor could binder his grah|ro of land so 
described from coming over such grassrland into the road. So 
where (c) a grant was made of a certain quantity oflaud of unequal 
breadth described at abutting upon a road, the broadest part of 
which abutted upon the road ; but between the narrowest part 
and the road a narrolv strip of the grantor’s land intervened : it 
was held that the grantor and'those claiming under him could not 
prevent the grantee from coming over this slip of land into the 
road. 

f ^ 

W^here (cf) A- had a piece of ground or garden plot^ and de* 

(k) S Rep. 32. b. Norris's case, Dy. 292. b. 

'x) 4 ivep. 34. Day ti. Fyiin, Ow, 133. 

(y) Sec Tiic King v. The Bishop of (b) Owen 60. 

^Chester, 2 Mod. 1 .; and Dee d* (c) Roberts t*. Karr, 1 Taunt. 495. 
Davies ti. Williams, 1 H. Bl. 25. (<<) Burton r. Brown, Cro. Jac. ^8. 

(%) Lamb v. Reaston, 5 Taunt. 207. 
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inised it to B., who assigned bis interest to C. ; and C. having 
built on part of the ground, and having left sufficient garden, the 
lessor demised to the plaintiff* all the garden plot or ground, late 
in the tenure of B., and now in the occupation of C. : it was 
held that all the garden plot, as it was in the tenure of B., passed 
together with the houses built by C. But where (e) Henry the 
Eighth leased all houses, and the mills, &c. in Wells, and it 
appeared that there were two itbills under the same roof, one of 
which was in tite town of Wells, and the other not, — the mill 
within the town only was held to pass. 

In the case of Hunt v. Singleton, (/) the dean and chapter of 
Saint Paul’s London, being msed of a messuage in London in 
4 Edward VI. leased it to A. for forty years, who assigned his 
lease to B., who afterwards in the twentieth of Elizabeth leased 
two chambers of the messuage to C. for twelve years ; then B., 
executing the lease to A., surrendered by writing to the dean and 
chapter : who reciting the surrender leased to B. in these words : 
they demised ^^all their said messuage or tenement, with the 
appurtenances, by the said B. now occupied, and all other rooms 
with the same occupied, and now in the tenure of B., between the 
messuage of J. S. East and J. N. West;” and so much in length, 
for forty years. The jury found that the rooms in question were 
in the tenure of C., and not of B. ; and the nether story was with- 
in these boundaries, but not the rooms in question. Afterwards 
the dean and chapter leased these two rooms to the plaintiff, 
who entered and was ousted ; and in an action of trespass against 
B., it was a(|judged for the plaintiff. 

As a corollary from this part of our subject it may be here 
observed that the tenant is under an obligation to preserve the 
boundaries of the land demised ; and if he permit any part of the 
demised land to be so intermixed with his own, that they cannot be 
distinguished nor restored specifically, he must at the end of his 
lease substitute land of equat value to be ascertained by n com- 
mission out of the Court of Chancery. And if there are several 
co-lessees, each and every of them is under an obligation not to 
permit an intermixture by his co-lessees ; for they form as to the 
landlord but one lessee, (g) 

(e) Hall t;. Combs, Cro. Eliz. 368. ton, 2 Vis. and B. 263. Willis v. 

{/) Cro. Eliz. 473. Parkinson, 1 Swanst. 9 

(f) The Atlorncy General v. Pullar- 
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Eocroachments, however, of tenants upon the waste do not be- 
long to the landlord ; because the tenant cannot make the landlord 
a trespasser : (A) so also where there is a demise of a piece of 
ground on which the tenant builds^ and the building corresponds 
with the abuttal, though not with the measured distance as stated 
in the lease, the lessor shall not afterwards be allowed to claim 
the overplus on the footing of an encroachment ; although he see 
the building going on, and do not object to it. (i) It might make 
a difference if the tenant acknowledged a lining of the land- 
lord. (i) 

Where, (/) a lessee for lives inclosed part of the waste 
adjoining the demised premiseiif the soil being in the lessor, 
and occupied the whole for thirty years, Graham, B. directed 
the jury to presume that the inclosure was taken in with the 
consent of the lessor in right of the demised premises for the 
benefit of the lessor when the lease should expire. 

A commission to ascertain boundaries can only be obtained, 
where the confusion arises from the misconduct of the defendant, 
or those under whom he claims, and only where it is shewn that 
they cannot be ascertained without the assistance of the court. 
Therefore where (nz) a termor had by himself, or his under- 
tenants, suffered the boundaries between the demised premises and 
contiguous land of his own to be confused, be could not after the 
term ended have a commission against the assignee of the lessor 
who then entered, and ever since continued in possession of 
both, without any imputation on the propriety of his obtaining 
possession. 

Mines, it may be here observed, are different in many respects 
from other corporeal hereditaments, as to the interests the lessees 
take under a lease of them. They have always been considered 
in a manner a species of trade. In the north of England there 
are sometimes twenty or more part-owners of the same mine ; and 
in a late case (n) Lord Eldon regarded such a lease as a partner- 


(A) Doe d. Colclough t». Milner, 2 
£sp. N. P. C. 460. Doe d. Challoner v. 
Davies, ibid. 

(t) Neale d. Lerouz v. Parkin, 1 
Esp. N.P.C. 2S8. 

(k) See Doc d. Colclough v. Milner, 
2 E*p. N. P. C. 460. 


(/) Bryan d. Child r. Winwood, 1 
Taunt. 208. 

(m) Miller v. Warinington, 1 Jac. 
and W. 484. Speer v. Crawler, 2 
Meriv. 410. 

(n) Jeffreys r. Smith, 1 Jac. and W. 
29S. 
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ship concern ; although at law strictly they are tenants in cotmnon* 
If it was to be regarded strictly as tenancy in common, it would be 
impossible to carry on the works ; for each mig^t liave a set of 
miners going down the shaft to work his twelfth part He 
thought therefore, without reference to the particular circum* 
stances of any case, a contract must be implied to carry on the 
mining concern in a practicable and feasible way. In the case 
cited in consequence of disputes amongst the owners of amine,, 
an application wai made to the court for a receiver ; and Liorcb 
Eldon said he would appoint a receiver, although the partiess 
were tenants in common. The difficulty of knowing what is to be^ 
paid for wages and the expenseifbf management gave the court: 
a jurisdiction as to the mesne profits which it would not assume as 
toother lands. If therefore the parties could not by contract 
agree to appoint a manager, the court would manage it for them. 
So, although one tenant in common cannot maintain trespass 
against another, on this ground and on account of the peculiarity 
of this species of produce, the court will grant an injunetioD 
against trespass, and will allow a party to maintain a suit for 
profits, which in other cases it would not do. But in the same 
case (o) Lord Eldon said, If persons as partners become the 
purchasers of a lease of mines for forty years, that is not an agree** 
ment for a partnership for that term.’* 

In treating of incorporeal hereditaments, it is important to de-* 
fine what the terms, incident, appendant, appurtenant, and similar 
words, technically signify. Part or parcel of a thing is that 
which is required to the composition of compound things, as the 
demesnes and services are part of a manor, glebe and tithes of a 
rectory, because they are necessary portions of one entire things 
and are not, legally speaking, incident, appendant, or appurtenant. 
Appendant is a term which must be confined to commons and 
advowsons appendant, and necessarily implies prescription. The 
words incident and appurteiuinl may be generally used with nefer- 
ence to all those hereditaments which may be in any manner 
annexed to things corporeal, and enjoyed with them where the 
union most probably has commenced by grant, although it may 
be by prescription. The thing corporeal however must agree in 
nature and quality with the thing appurtenant. Therefore, a 


(0) I Jac. and W. SOI. 
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court leet^ which is temporal, caonot be appurtenant to a church 
which is spiritual* So a seat In a church, if appurtenantji must be 
so to a house. Incidents properly signify those things which are 
not known by the name of appurtenant or appendant, and yet are 
annexed to corporeal hereditaments; in this way a court baron is 
incident to a manor, a court of piepoudre to a fair, rent and 
fealty to the reversion. 

Land cannot be appurtenant to a messuage in the proper sense 
of the word; nor can one species of land tte appurtenant to 
another species of land, because the term is only properly applied 
to the annexation of incorporeal to corporeal liereditaroeafa in 
those cases in which the law permits such an union* But land 
may be appurtenant to a messuage in common parlance, as being 
usually occupied with it* (p) 

Common appendant is peculiar to arable land for beasts that 
serve for the maintenance of the plough, as horses and oxen ; 
and to dung and compester the land, as kine and sheep* Such 
beasts are therefore called commonable beasts* Beasts which 
are not commonable are swine and goats* A grant of commoa 
generally does not extend to beasts which are not commonable : 
but it is otherwise, if the grant be for all manner of beasts; A 
grant of common sans nombre does not exclude the grantor from 
commoning with the grantee. (9) Common appurtenant to land 
for cattle levant and couchant upon the land, whether by grant 
or prescription, may be apportioned by the grant of part of the 
land to which it is appurtenant, (r) Where, therefore, A. seised 
of two virgates of land, with common appurtenant, made a lease 
for years of part, with the common belonging to it, it was held that 
it might be apportioned ; and in this respect there is no distinction 
between common appurtenant, and that which is appendant, (s) 
But if a commoner purchase part of the land on which he has 
common appendant, the common will be apportioned : oS the 
other hand if it is common appurtenant, the whole is suspended 
during the lease, (/) because against common right. 

A foldcourse, 1. e, common of pasture for a certain number of 

(/j) DoddrKlgc on Advoi/vsous, 38. (r) Sachcvcrell i*. Porter, Cro. Car. 

Hill w. Grange, Plow. 170. Wilmolcr. 482. Anon. Hob. 235, S Rep. 78. b. 
Carn,Cro.£liz.918. Anon. Muur.221. Co. Lilt. 122. a. 

Cro. Eliz. 16. ^s) Mors e. Webbe, 2 Brownl 297. 

{q) Co. Lilt. 122. a. 11 . 5. («) 8 Rep. 79. a. 

1 
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sheep in a certain field may be appurtenant to a manor: and if the 
lord grants or leases to another a certain number of acres, parcel of 
the manor with the said foldcourse, this will pass with the said 
acres, and shalLbe appurtenant to'tbem;(0 for it being in the 
nature of a common certain, it may well be divided from the 
manor, and annexed to a parcel of it, and there can be no pre- 
judice to the terretenants. 

Where (n) it appeared that A. having a certain quantity of 
land in a common field, and also having a right of common over 
the whole field, and B. also having a right of common over the 
whole field, entered into an agreement to forbear exercising their 
respective rights for a term of years ; and each covenanted to that 
efiect : this in effect was a mutual lease; and therefore, although 
one commoner cannot distrain the beasts of another commoner 
damage feasant^ yet this agreement controiiled the general law, 
and therefore A. might distrain the cattle of B. coming on his 
land during the term. 

In general the grant of an advowson appendant by the act of 
the party severs it from the manor for ever : but if the grant be 
of the manor and the advowson, or of a house and a shop nomu 
natim^ this is no estoppel to say that the advowson is appendant, 
or the shop parcel of the house, (x) 

Tithes cannot be called hereditaments belonging to land; because 
they are of separate tenure : (y) but if land or any corporeal heredi- 
taments be let with all tithes belonging to them, the tithes usually 
demised therewith will pass. Where, however, a barn in which tithes 
of certain lands had been used to be inned was demised by such 
words, such tithes did not pass, but only the tithes usually 
demised with the barn, (s) If a grant be made of all tithes 
arising out of or in respect of farms, lands, &c. the tithes arising 
out of or in respect of common appurtenant will pass, (a) If a 
lease^bf tithes be granted after severance, the right in the tithes 
severed is in the lessor, although not removed from the land. (6) 

If a parson lease his glebe, he is notwithstanding entitled to 

(0 Spooner v. Day, Cro. Car. 432. 363. Dowse v. Reeve, 2 B. and P. 678. 

W. Jon. 375. 3 Vin. Abr. 1. pi. 4. (x) 4 Leon. 183. pi. 382. 

(n) Whiteman v. King, 2 H. B1. 4. {a) Lord Gwydir v. Foakas, 7 T. R. 

(x) Bro. Estoppel, pi. 47. Bro. De- 641. 
mand, pl.2. (6) Wyburd v. Tuck, 1 B. and P. 

Philli|"j r, Jones, 3 B. and P. 45;». 
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tithes in respect of it; and the same law is of a lay impropriatot. 
So also it is said, that if a farmer take a lease of tithes of his own 
land by deed, and demises the land, he is entitled to tithes from 
his lessee, (c) So also it has been held, that since tithes are 
collateral, and not issuing^ out of the land, they cannot be dis- 
charged, but by special words. Therefore where a person leased 
his glebe with all profits and commodities, rendering 13^. 4d. for 
all exactions and demands, this could not pass tithes : but such 
special words as for all tithes growing and arising upon 
the land, as for other demands,’’ might have been a good dis- 
charge. (d) 

Hereditament is a word of the largest extent in all deeds and 
grants : for whatever may be inherited corporeal or incorporeal, 
real, personal, or mixed, is an hereditament. Tenement is also a 
word of large extent, and seems to comprehend as much as the 
former. An advowson is a tenement; and so also are tithes, 
and many other incorporeal things, (e) 

A tenement with reference to the law of settlement, we have 
seen, is a word of extensive signification, in order to confer a settle- 
ment under the stat. 13 & U Cb. II. c. IS. Any thing in this sense 
is a tenement, which is a profit out of land. A beastgate therefore 
is a tenement ; and consequently the position in Rex Lockerly, 
Burr. Settimt. Cas. 315., that the tenement must be in tenure, 
seems to be erroneous. The pasturage of cows is a tenement : (jf) 
but no settlement will be gained by renting a dairy, including cows 
and their pasture at a rent above lOA a year, unless the lands on 
which they are depastured are above the vdluo of ID/, a year, (g) 
Renting a common in gross is a tenement. (//) So is a rabbit 
warren, although the party renting have no interest in the soil, 
except for the purpose of entering and killing rabbits : for it is a 
pernancy of the profits of land by the mouths of the rabbits, (i) 
A windmill is a tenement within the act. (k) Cattlegate is essen- 
ce) BooUi r. Franklin, Hetl. 31. (g) R. v. Min worth, 2 East. 298. 

(if) Parkins e. Hinde, Cro. Eli z. 161. (/t) R. v. HoHington, 3 East. 113. 

Hinders case, 11 Rep. 13. b. Stiles v. See R. v. Minchinhampton, 2 Str. 874. 
Miller, 1 Leon. 300. contra. R.t;. Dusingham, 7 T. R. 671. 

(e) Dy. 323. a. pi. 30. (,*) R, v. Piddletrenthidc, 3 T. R. 

(/) R. V. Tolpuddlc, 4 T. R. 671. 772. See R. v. Kinver, 1 Str. 678. 

R. V. Piddletrenthidc, 3 T. R. 772. R. (jc) R. i». Bulncy. Cas. temp. Hard* 
V. Stoke upon Trent, 10 East, 496. 391. 
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tialty different from a right of common : for the oivner has it not 
in respect of any custom, but as having a joint interest in the 
soil, which a right of common is not ; therefore, a cattlegate, is 
eleariy a tenement. (0 A fishery is a tenement. So where (m) a 
pauper rented by parol the fishery of a pond with the spear- 
sedge, flags, and rushes, grown in and about the same for 101. a 
year,” the soil passed; and consequently it was a tenement withiu 
the st. 9 and 10 W. III. c. 1 1. The fact of the pauper’s taking 
the tenement is sufficient, though the lessor has no title. Taking 
the hay, grass, and aftermath of a meadow for ten months, at the 
annual value of 10/., is a tenement, (n) So taking land for a par- 
tkular purpose, as setting potatoes, is a tenement, (o) Feeding 
generally is no tenement : but where there was an agreement 
to feed a cow for a season, it was presumed to be fed on land, and 
not on hay. (p) 

The mortgagee of several houses, after recovering possession 
in ejectment, suffered the mortgagor to inhabit one of them for an 
express purpose, this was held not to confer a settlement : (q) but 
in general, in order to acquire a settlement by taking a teiicafent ot 
101. a year, no express contract is necessary. It is siifiicient if the 
tenant reside the requisite time on a tenement of suc li value, with 
the permission and consent of the landlord, because in sucit eases 
the law implies a contract, (r) So although u tenant be remove- 
able under certain circumstances, there is no power to dissolve 
the contract as between landlord and tenant. Therefore^, if a 
tenant be removed, by the order of two justices, from a tenement 
above 101. a year, and afterwards return to the same tenement, and 
reside the proper time without making any new contract, he will 
gain a settlement, (s) A tenant who takes a new lease of a tene- 
ment under the value of 10/. is always liable to be removed under 
thestat. 13 & 14 Ch. II. c. 12. 

The renting by a ncedlciuakcr of certain runners in another’s 
mill, together with a packeting room, of all which he had exclu- 
sive use, (the runner being a piece of machinery for scouring 

(l) R. tr. Whixley, 1 T. R. 137. 474. 

(m) R, V. Old Alresford, 1 T. R. (p) R. v. Darhy, 14 East. SSO. 

358 . (q) R. V, Caihcriiigioii, 3 T. R. 

(n) R. i*. Stokes, 2T. R. 451. Rex 771, 

t». Braroplon, 4 T. U. 348. (r) R* ia Ncllicrseal 4 T. R. 26S. 

(o) R. I?. Sbcnsluii, Burr. Sell. Ca. (s) R. v* Fillongicy, ‘i T.R. 709. 
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needles screwed down to the floor of the mill), the whole beings 
above the annual value of 10/. including the runners, is not a 
tenement to confer a settlement : it is only a licence to use part 
of the machinery. (/) So a contract for a standing place in ano- 
ther’s mill for a carding machine, (the pauper’s own property) 
which was fastened to the floor and the ceiling, for the purpose of 
being worked by the steam-engine of the mill, for which the party 
was to pay 20/. a year^ with liberty to quit at three months’ notice, 
is a mere licence and no tenement, (u) So where (j:) there were 
articles of agreement under seal by certain persons with the owner 
of a corn-mill, to deliver with their own horses and carts a certain 
quantity of corn every weefi^, from 25th September, 1790, to 25(li 
March, 1795, to be made into flour at 85. per load ; and the 
owner of the mill covenanted with the termors that they should 
have the running and grazing for their horses in a certain mea- 
dow, and also the use of a stable and carthouse gratis : and he 
also covenanted that at the end of the term he would take all the 
articles and utensils at a fair appraisement. It was held that 
there was no colour for construing this to be a tenement. 

In former times many distinctions arose on the meaning of the 
word ‘^reversion.” It may mean the estate which shall revert in 
possession after another estate in possession : (z/) but it usuaL'y 
means the estate which remains in the landlord after he has 
granted a particular estate in possession. In this sense a rever- 
sion may be parcel of a thing in possession : but a thing in pos- 
session can never be parcel of the reversion. Therefore if a man 
seised of a manor lease part of the demesnes, the reversion re- 
mains parcel of the manor, and will pass with the grant of the 
manor, (s) But if a man lease the manor for life, excepting 
twenty acres, and then grants the reversion, the twenty acres will 
not pass with it. («) Where, however, (6) the lessor leased a 
manor excepting trees, and then made a second lease of the 
trees, and then leased the manor a second time without any 
exception, this w'as held to pass the trees. 

(#) R. V, Tardebrigg, l East. 628. 145. Milburne v. Dushburne, Cro. 

( 11 ) R. V. Mellor, 2 East. 1 89. R, v. Eliz. 323. 

Dodderhill, 8 T. jl. 449. (-) Bawcll v. Lucas, 2 Leon. 221. 

(a:) R. i>. Hammersmith, 8 T. R. (b) The Bishop of Gloucester v. 
^50- n- Wood, Winch. 46, 57. 

(jf) Wrotcsicy t;. Adams, Plow. (5) Ive v. Sams, Cro. Eliz. 521. 

187. Throgmorton v. Tracey, Plow. 

y 
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Ill the lease of a ready furnished house it is usual to annex a 
schedule or inventor/ of the furniture to the 'deed; which will 
have the same operation as if inserted in the deed itself, according 
to the rule verba relata hoc maximd operanliir per referentiam ut 
in eis inesse videntur* The possession of the furniture in such 
cases is so completely transferred to the lessee, that it is not attach- 
able by the sheriff’ on an execution against the lessor ; (c) nor can 
the lessor maintain either an action of trespass (d) or trover (O 
against the sheriff for taking the furniture under a writ of fieri facias 
against the lessee, although after notice that it is a ready-furnished 
house. But it has been determined that a tradesman supplying a 
married woman, living apart from her husband, with furniture on 
hire, may maintain trover against the sheriff for taking such goods 
in execution at the suit of the husband’s creditors, inasmuch as 
the married woman was incapable of acquiring a property in 
them. Another point made in the case was, that the goods 
being let for an indeterminate time, if the contract had been 
valid, notice to the sheriff’s officer could not determine the con- 
tract. (f) 

With respect to livestock demised with a farm, and the furni- 
ture in a ready furnished house, since they are mere chattels, and 
form no essential part of tlio premises demised^ no waste lies for 
wantonly destroying tliern. But deer in a park, and fish, such as 
carp and pike and their fry, in a fislipond, being considered parcel 
of the iiilieritaiice, the destroying them is waste; and the same 
may be said of doves and pigeons in dovecoi^s. (g) The destruc- 
tion of conies in a warren has been held not v»asle, because they 
are ferae although the warren was paled and inclosed: 

hut a remedy in such a case would at all events be afforded in 
equity, if the warren is a vsource of profit, and expressly demised 
by that name. (//) 

The contract for letting goods and chattels is sometimes called 
letting and hiring, (/) the lacniio tl covdactio rti of the civil law. 
Of goods thus let and hired the rule seems to be, that the hirer 
must take the same care of them as all prudent people in the world 

(c) Gar^.tin r. Adilin, J Madd. Cb. (g) Owen 36. Smith r. Sachcverell, 

Ca. 150. J5iil Sf*.- S fiast. Hrtl. 49. J05. 

(rf) Ward r. IMacaiihiy, 4 T. R. 4S9. (//) 4 Leon. 240. Moyle r. Mayle, 

(f) Gj^rdon v. tlarprr, 7 T. R. 9, Ow. fi6. 

(J" ) Smith V. Plomcr, 15 East. 607, (/) Puff, de Off. lib. 1. c.. I&. ». 
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shew to the preservation of their own property ; and such a de- 
gree of care shall exempt him from answering for loss. (A*) Ac- 
cording to Bracton, desideratur cusiodid qualcm diligentisd- 

mus paterfamilias suis rehus adhibet quam si prcesliterit et rem 
aliquo casu amiserit ad earn rem restiluendam non tenebitur.'*^ In 
this doctrine Bracton is followed byLordHolt, in tbecaseofCoggs 

V. Bernard ; {1) although without any acknowledgment of the source 
from which it came : where that great judge laid it down, that if 
goods are let out for a reward, the hirer is bound to the utmost 
diligence, such as the most diligent father of a family uses” in the 
preservation of his own property. It is observed, however, by Sir 

W. Jones, in his admirable Treatise on Bailments, that the passage 
cited from Bracton is copied from Justinian's Institutes, (m) which 
were according to the proemc extracted principally from the 
commentaries of an ancient lawyer, named Gains, who was ad- 
dicted to the use of superlatives; and the epithet “di/fgcw/iwf- 
fnt/.Y”was in fact used by Gaius, and by him alone, on the subject 
of hiring. It is singular also that Theophilus, in translating this 
phrase of Gaius, has exaggerated the care necessary upon such 
occasions still further: he makes use of the expression 6 <r<^>oSpx 
stiiJie\ss'aros.(n) Sir W. Jones concludes, therefore, that there is 
no authority against the rule that requires of a hirer only the same 
degree of diligence that all prudent men, that is, the generality of 
mankind, use in keeping their own goods, (o) 

It has been decided that if a lodger steal the goods let with 
his lodgings, it is not felony at common law, by reason of his 
special property in them : but this exemption does not seem 
to extend to the case of a person taking lodgings animo furandij 
with the intent to rifle them, and elude the law. The statute 
3 W. & M. C.9. s. 5. embraces all ofiences of this kind, and makes 
them larceny and felony. But, notwithstanding this is a declara- 
tory, as well as an enacting law, yet it has been held that the 
declaratory part must be construed with reference to the pre- 
amble. It has been ruled, therefore, that a ready-furnished house, 
the whole of which is let, and no part of it reserved to the lessor, 
is the mansion-house, and not the lodging of tlie lessee, within 

{k) Bract, fo. 62. Theophil. Inst. lib. iii. tit. 24. s. 

(I) 2 Lord Raym. 909, 920. J Salk. De Localioiie et Coiiductione. 

26. Com. 1S3. {jee Essay on BailmeaU by Sir 

{m) Inst. iii. 25. 5. W, Jones, edited by Balmanno, 85— 86« 
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fhe meaning of the statute, (p) So in a subsequent case, where 
the prisoner was indicted for stealing sonde silver spoons in a 
lodging-house, an objection was taken by his counsel that the 
case was not within the statute on the following evidence. The 
prosecutor let to the prisoner a ready-furnished house at Brighton 
fora month; and gave him an inventory of the furniture, (amongst 
which were the spoons in question) under an express contract 
that if any of the goods therein specified should be injured or 
missing at the end of the time, he, the prisoner, should make them 
good. The keys of the house were accordingly delivered to 
him; and he took possession of it, lived in it, and hired and em- 
ployed his own servants. On reference of the point to the twelve 
judges all of them, except Grose, J. w ho was absent, agreed that 
the case was not within the act. Eyre, C. J. said, it was meant 
to apply to cases where the owner had a possession and the lodger 
the use ; and was made to obviate a doubt as to the owner's pos- 
session. Some of the judges also thought that (he agreement to 
make good what should be missing took this case out of the 
statute. (</) 

Where anj^ thing is granted, all things necessary . to its enjoy- 
ment pass inclusively. Therefore, if land be granted in the midst 
of other land of the grantor, a way necessarily passes with the 
land demised : but if away does exist, although not so conve- 
nient as a way over other land of the grantor contiguous to the 
land granted, such more convenient way will not pass, (r) In 
general, however, easements which in eflect include almost all 
incorporeal rights in another's land, which may be annexed to 
things corporeal, pass by the force of the word ‘‘appurtenances.’* 
A conduit pipe may thus pass as appurtenant to a house, and the 
lessee may come on another’s land to mend it without any grant 
or prescription : (.V) but then such an casement must have been 
created by some person having a permanent interest in the land ; 
therefore, ifa lessee for years, or for life, during his lease conveys 
water by such a pipe to his house, and during the leas^ the lessor 
sells part of the land, so that (he land becomes severed from the 

(p) 6 Evans. Coll. Slats. Pt. V. rl. 7. Jordan i>. Atwood, Owen, 122. Sta- 
No. t7. p. ‘172. n. 14. pic v. Heydon, 6 Mod. S. Howten v. 

( 7 ) Palmer’s case, 2 Russell on Frearson, 8 T. R. 56. 2 Roll. A hr. 60. 
Crimes, 1297. ph 17. 

(r) Clarke v. Cogge, Cro. Jac. 170. {t) Brown v. Nichols, Moor. 682. 
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house, this easement will not after the lease pass to another 
grantee by the word ^^appurtenances.*’ So if a disseisor make such 
an easement, and the disseisee after entry, without taking conu- 
sance of the easement, sell the land to one, and lets the house to 
another, the owner of the land is not compellable to suffer the 
other to enjoy the easement. (0 So if tenant for life, or years, 
give a licence to another to enjoy an easement on his land for 
above twenty years without interruption, this will not affect the 
remainderman or reversioner : he may dispute the easement ; and 
the length of possession will not be presumptive evidence of a 
grant, unless it can be shcwm that he acquiesced, (u) Again an 
easement may be extinguished by unity of possession ; and after 
it is extinguished, a new easement is not necessarily created by 
the grant of the messuage or other hereditament by the word 
appurtenances,” although those who have occupied have always 
taken advantage of the easement, (i)) 

It seems, however, that easements will pass by general words, 
(not by the words ^Menements and hereditaments,”) (x) in the 
manner of new grants, although they have been extinguished by 
unity of possession. In Bradshaw v, Eyre ( y) the owner of land, 
sul)ject to a prescriptive right of common, purchased the premises 
to which such right was attached; and afterwards demised the 
land with all commons, profits, and commodities, &c. thereto ap- 
pertaining, or used and occupied therewith. And the court held 
that these words were a good grant of a new common for the 
time : for, although it were not common in the hands of the 
feoffor, yet it is qi/r/si common used therewith ; and although it 
be not the same common it was before, yet it was a like common; 
but because there was not a sufficient averment that this common 
was used by the lessor at the time of the lease, it passed not. (s) 
This latter point, observes Sir W. I). Evans, shews the necessity 
of the common phrases “ now or at any lime heretofore held, 
used, and enjoyed, &c.” So upon a justification under a grant 
of a messuage, and all commons appurtenant, judgment was 

(«) Nicholas v. Cliamherlaiii, Cro. 205. See post, pp. .^27, 330. 

J&c, 121. (j;) Brook. Read. Stal. of Liin. 42. 

(u) Bradbury v, Griiisel, 2 Saund. (y) Cro. Eliz. 570. 

175. d. ill note. 1 Phill. Ev. 167. (~) See Worirdg v. Kiugswel, Cro. 

Daniel r. North, II East. 372. S. P. Ejji. :v)4, 

(o) ClemcttU r. Lambert, 1 Taunt, 
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given against the defendant, because there appeared to have 
been a unity of possession whereby the common was extinct: 
but it was said by the court that all commons usually occupied 
with the messuage would have passed such a common as there 
formerly was. (a) 

So the case is the same, where the tenants of a particular estate 
have commonly enjoyed a way or common in the lands of the 
landlord, without reference to the circumstance that the property 
in respect of which the enjoyment is exercised^ (as in the ordinary 
case, where the same person is lord of the manor, and of several 
farms within such manor,) and that which is aifected by it, were 
originally separate or united, (b) 

On the same principle, where (r) there was a grant of a manor 
with all lands, rents, reversions, services, and hereditaments, which 
were parcel, or had been deemed, reputed, or taken as part, par- 
cel, or member of the manor ; and it was urged that a rentcharge, 
created within time of memory, upon the sale of land part of the 
manor, did not come within the description, as the reputation 
ought to go beyond the time of memory : it was ruled that re- 
putation at the time of the grant was suflicient. 

It is apparently immaterial whether two properties originally 
belonging to distinct owners, in the one of which the occupier had 
the benefit of an easement attaching upon the other, should have 
become subsequently united ; or whether, during the possession 
by the same person of premises afterwards divided, certain acts 
should in the first instance be done affecting the enjoyment of 
part of such premises, in respect of matters which ought to have 
continuance after their severance, (d) 

In 1 1 Hen. VII. 25. pi. G. an action on the case was brought 
upon the custom of London, that where there are two adjoining te- 
nements, and one has a gutter running upon the other, the owner of 
the latter can not stop it, although in his own land; and the 
right of action being disputed in consequence of there having 
been a unity of possession; it was held that the action was 
such as could not be defeated by unity of possession. So in 
Sury V. Pigot (e) it was held that an action for the diversion of a 

(a) Saundeys v. OlifT, Moor. 467. (df) MS. observation by Sir W. D. 
(if) MS. observation by Sir W. D. Evans. 

Evans. (<r) Poph. 1 70. 

(c) Forehiau t». Bobhain, Moor. ISO. 
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water-course^ which had, time out of mind, run to a certain 
watering place of the plaintiff, through the lands of the defendant, 
was maintainable ; notwithstanding the defendant pleaded that 
both the lands had been in the possession of King Hen. VIII. 
and which unity, it was insisted, amounted to an extinguishment. 

The doctrine of revivor in the case of ways deserves a fuller 
consideration. In Whalley v. Thompson, (d) the owner of two 
contiguous closes having used a road over the one to the other, 
devised the latter with its appurtenances ; and in a plea of tres- 
pass it was alleged, that he had used the way as an easement and 
appurtenance to the premises devised ; and tlie benefit of such 
way was claimed as passing by the devise. It was. ruled that the 
plea could not be supported. With reiercnce to what had 
passed in argument, when it had been observed that if the 
road in question had been described iu the devise, it would 
have passed ; and that observation had been followed up by a 
question, whether the w ord “ appurtenances” would not carry any 
easement or right that would pass by a particular description ? 
Eyre, G. J. said that its operation must be confined to an 
old existing right, and that if the right of way had passed in 
this instance it would have passed as a new easement. Had 
the devise been zeith life xcirj/ now used, it would certainly have been 
a devise oftlie close in question, w ith the easement newly created. 

To this case (r) is subjoined a note of a passage in Brook's 
Abridgment, tit. Exting. 15. as follow's : A way to a mill having 
been extinguished by unity of possession in J. S., he died ; where- 
upon partition was made bctvvipcii his daughters; the mill and 
way were assigned to one, and the land to the other. Held that the 
way was revived : lamer? i'id(l?er it is a ikwv w ay. Perhaps, says Sir 
W. II. Evans, this case, if the circumsUuices of it were distinctly 
known, might he resolvible ifito the doctrine about to bo adverted 
to. There are scvt'ral alludons in the books in treating of 
the different kimis of w ays to a waj/ of neccssilj/ ; and, from the 
manner in which tiie exj^ression is used, it might bo inferred that 
a person hvdding a givvui piece of land might dc and in- 

dependently of any right arising from grant or prescription, 
claim a liberty of passing through the land of an adjoining pro- 
prietor to the public highway : but this notion is now completely 
exploded, and the true doctrine appears to be, that where a person 

{d) I B and 1*. 371. (r) W liailcy />. Tliympstm. 
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has two closes, one of which is near the highway, and the other 
more remote ; and he is surrounded by the lands of other pro- 
prietors so that there is no other access, and the more remote por- 
tion is sold or otherwise alienated, a right of road through the 
nearer shall be held to be included without any express disposi- 
tion for the purpose, and vice versd^ if the nearer is disposed of, 
the same right is excepted without express reservation* (e) 

It has been determined that when a person conveys land of 
which he is seised merely as trustee, and to which there is no access 
except through some adjoining land of which he is seised in his own 
right, the person taking such conveyance is entitled to the benefit 
of a w^y through it in the same manner as if the trustee had been 
seised of the land conveyed in his own right. ( f) 

Itissaid in2Roll.Abr.60.pl. 17. that the feoffor oFland, to which 
there is no access but through his own land adjoining, shall assign 
the way where he may best spare it. The same principle, it seems, 
would apply to the person through whose land the way is re- 
served by implication. 

The following case (g) in the Common Pleas oflers some illus- 
tration of the doctrine of the reservation of necessary ways. 
Three closes belonging to different persons lay in succession 
according to the diagram annexed : — 

C I 


bounded by public highways at the opposite extremes of A and 
C., the occupiers of B. having np road except through A. The 
several closes afterwards became the property of one person ; and 
B. and C. being in the occupation of the same tenant, a com- 
munication was made between the two by which access could be 
had from B. to the road at the extremity of C. The proprietor 
sold A. to the plaintiff, and afterwards sold B. and C. to the de- 
fendant, who was ruled to be entitled to the benefit of the ancient 
road through A. It was argued for the plaintiff, with respect to 
the general doctrine of waj/s of necessilT/^ that if the sale be made 
to the owner of an adjoining close, inasmuch as he has another 
mode of access to the land which be purchases, namely, from his 

(rt Dutton Taylor, Lutw. 1487. (/) Howton v. Freeman, 8 T. R. 50. 
Clarke r. Cogge, Cro. Jac. 170. Bui- (g) Buckley v. Colts, 6 Taunt. 311. 
laud V. Harrison, 4 M and S. 387. 
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own close, no way of necessity results from that conveyance ; and 
in such case, inasmuch as that which a man grants must be parcel 
of his own estate, and since the vendor had alienated A. without 
any reservation before he sold B., and had the means to satisfy 
out of his own adjacent close C. this resulting way of necessity, the 
way over A. did not again revive by reason of his subsequent sale' of 
B. The case had been left generally to the jury at the trial, and 
appears to have been decided by some of the court upon the 
ground of the jury having negatived the right of way ip the defend- 
ant over C. : but the opinions of the judges are very briefly given. 
SirW. D, Evans conceives that the courtdid not by any means fairly 
meet the argument for the plaintiff as already stated. They held that 
there was no fact which ought to have been left to the jury. That it 
was a question of law which ought to have been disposed of by the 
judge who presided in favour of the plaintiff", who was right in his al- 
legations that no such way of necessity existed, {h) The argument 
was by one of the learned judges put upon the supposition that B* 
and C. might have been sold to different persons : but the argument 
of the plaintiff was, that after the first sale the right of the vendor 
was extinct in respect of the ancient way, it not being necessary 
to enable him to have access to the middle close. And if such right 
was extinct to the seller, it is difficult to conceive how it could be 
revived in favour of a purchaser who, by the general principles of 
law, would have a right through the adjoining land of the seller 
remaining unsold. By another learned judge the jury were con- 
sidered as negativing the proposition that the defendant bad a way 
by C., which was his owitclose. * So far as the case proceeds upon 
the finding of the jury, observes Sir W. D. Evans, it cannot be a 
just foundation for any doctrine upon the question of law, which 
would have been fairly raised if the plaintiff, instead of generally tra- 
versing the right asserted, had replied by stating the fact of the sel- 
ler having after the first sale another approach to the middle close. 

The principle ot the following case (i) seems to be less obvious 
than those which have been before cited. The action was brought 
for the breach of the covenant for quiet enjoyment, in the lease of 
an inn in Smithfield, which was granted with a particular right of 

(fc) The way of necessity claimed fact that the vendor had after the sale 
by the defendant was formally pleaded such a %vay as was alleged, 
with all proper allegations, to which (i) Morris i». Edginton, 3 Taunt. *4. 
there was a replication negativing the 
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way tfaroiigb a gateway and yard (afterwards reserved by tbe 
lessor) to a cellar, part of the demised premises ; and all other ways 
and easements to the demised premises belonging and appertaining. 
The taproom was on the eastern side of the gateway ; and the most 
obvious and usual approach to it, and that which was used by the 
defendant during his own occupation, wai by the gateway from the 
street. There was an entrance from the street to a coffeehouse 
on the western side of the gateway by which access it^ight be had 
to the taproom across the gateway, but which was less advan« 
tageous to the plaintiff. Before the lease the gates of the gate- 
way had usually not been shut till a late hour at eight; and the 
obstruction complained of consisted in shutting them at an earlier 
hour for the purpose of securing the goods in the carriers’ ware- 
houses in the yard beyond. Judgment was given in favour of the 
plaintiff. The opinion of Mansfield, C. J., so far as it is 
material to be stated, is as follows : — “ The case certainly has ad- 
mitted of some curious argument, and very well bottomed in the 
case of Clements and Lambert i(J) and no doubt a right of way like 
aright of common must be claimed as appurtenant; and if either 
hath been extinguished by unity of possession, it will no longer 
pass by the name of appurtenant. But there is a wide difference 
between a lease or grant with easements over other foreign land, 
and a grant where the easements are in the lessor’s own land. All 
deeds are to be taken most strongly against tbe maker ; and all 
deeds and writings are to be taken secundum suhjectam muteriam. 
Now what is the case here ? There is no way that we hear of at all 
belonging to these premises except the wty over the land in ques- 
tion. Now as we hear of no other way, and it is impossible that 
these parties who are supposed necessarily to understand the law(A:) 
could suppose these ways w^ere ways appurtenant. They there- 
fore meant them, being the only subsisting ways, by the improper 
name of ways appurtenant. I say nothing of a way of necessity. 

1 know not how it has been expounded ; but it would not be a 
great stretch to call that a necessary way without which the most 
convenient and reasonable mode of enjoying the premises could 
not be had. Then what are the circumstances of this case ? First, 
it is much more convenient for any one to go to the taproom 
through the gateway than through thecoffeeroom ; and it is much 

(i) p. 325 . Hayes t>. Bickersiaff], Vaugh. 

(At) But vide per Vaughan, C. J. in 



331 


Chap. 111 .] execulion^f Usases. 

more convenient to carry out Wer through the gateway than 
through the cofieeroom. Can it then be doubted that the intent 
was to give the same use of the way over the gateway as the lessor 
before used to have ? It is said, if this was a necessary way, 
it could not pass by this deed. That I do not at all understand : if 
there be any right of way at all it must pass under this lease under 
which the plaintiff holds the premises. The argument founded 
on the expression of the special right of way goes too far ; for it 
deprives him of all ways to the taproom. This does not at all 
break in upon the authority of Clements and Lambert, (0 &nd the 
other cases on which it is held that easements are extinguished by 
unity of possession.*' The Chief Justice also observed that the 
provision for a particular right of way had no connection with the 
way in dispute. Mr. J. Lawrence, and the other judges who 
spoke, confirmed his observation as to that part of the case ; upon 
which nothing arises of sufficient importance to require that it 
should be at present adverted to. 

Upon this opinion of Sir J. Mansfield the following notes of 
Sir W. D. Evans occur. With respect to the first observation of 
the judgment, he remarks that it is difficult to discover the bearing 
it has upon the question. In both the principal case and Clements 
V, Lambert (772) the question related to a right to be enjoyed in the 
land of the grantor, although in the latter case it was, previously 
to the union of the property, a right which had been exercised in 
the land of another. But any general distinction upon these 
subjects must be in favour of the doctrine that an easement or 
appurtenance in the land of another will pass as attached to 
the estate ; whereas in many cases an express grant may be 
requisite to create such a right not before legally existing as 
affecting the property of the grantor. 

The next remark is more general in its nature, and is entitled 
to peculiar attention as conveying the opinion of a person of so 
much research and experience. It relates to the two maxims 
mentioned by Sir J. Mansfield. The principle, observes Sfr W. 
D. Evans, that all deeds should be construed secundum subjectam 
materiam^ is in itself manifestly just and ecjuitable, and of the 
greatest importance in arriving at a proper interpretation accord* 
ing to the true intention of the parties. The maxim that all deeds 
are to be construed most strongly against the maker is a mere 

(/) Supra^ p. S«5. (i») Supra, 
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arbitrary rule of law, which milftates againat the intention, at least 
as often as it supports it, and most probably originated in a jper* 
version of the rule of the civil law ; (k) the object of which v^s to 
confine the obligation to the smallest limits, consistent with the 
nature of the subject and the apparent intention of the parties ; 
inasmuch as according to the formal eontrct by way of stipulation 
the person, in whose favour the Obligation was to be contracted, 
i stated the particulars of such obligation by way of interrogations, 
to which the other gave an answer expressive of his consent. (/) 
This maxim, however, in the English law is brought forward with 
great solemnity, as an infallible guide to the just decision of a dis- 
puted question of construction. It has, at least, observes my 
learned authority, the advantage of saving the trouble of thinking 
and investigation ; and is attended with nearly the same con- 
venience that would arise from determining legal questions by the 
throw of the die. It seems, however, to be generally forgotten, 
that Lord Bacon (whose opinion, I am aware, of the wisdom of 
the rule is a more favourable one than that which I have ventured 
to adopt) in expounding this rule states, that it is the last to be 
resorted to, and is never to be relied upon, but where all other 
rules of exposition fail; and if any other come in place, this,*’ says 
he, give th place.” If the case at present under consideration 
bad been to be decided by the rule in question, upon the sup- 
position that the facts had been reversed ; and that instead of 
making the lease of the house, reserving the yard and gateway, 
the lease bad been of the yard and gateway, reserving the house ; 
upon the general principle of verba accipiuntur contra proferentem^ 
the owner would have relinquished bis right of access under the 
circumstances in question. 

With respect to the argument that from there appearing to be 
no ways strictly appurtenant the parties must hAve meant the 


(k) Sir W. D. Evans does not specify 
more particularly the rule he alludes 
to; but probably it is the same as that 
in the 45tii Book of the Dig. under 
tit. 1. s. 38. viz. In stipulationibus 
eum quteritur quid aetum $U verha 
contra atipulatorem interpretanda sunt* 
(0 And it should be added, that in 
the case put, to prevent evasion, (a 


stipulation being by parol) ambiguous 
expressions were interpreted against 
the stipulator, because it was supposed 
to be his own fault that he did not 
express himself more clearly. See a 
most us^ul auxiliary to the Study 
of the Civil Law, JuKiPacn Isagog-^ 
page 374. 
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way in question, though improperly called appurtenant, Sir 
We D. Evans remarks that this argument assumes that the 
words of the lease were intended to apply to the particular road 
which was the subject in dispute ; whereas the use of the words 
easements and appurtenances, and the other general words at 
present under examination, are not inserted with reference to or 
as descriptive of any known particular rights attached to the 
premises ; but for the purpose of comprising all such rights or 
other particulars included in the enumeration as may be in fact 
existing, and by no means raises an implication as to the actual 
existence of any such rights. 

After making a query whether it would not have been better to 
have relied upon the general intent to give the same use of the 
way through the gateway as the lessor had, Sir W. D. Evans 
concludes his comments on this case in the following words : In 
the above judgment several points are alluded to, while it does 
not distinctly appear upon what ground the case was principally 
intended to be decided ; and it is always to be regretted where a 
reported case contains several scraps of law, without distinctly 
disclosing the precise ground of decision ; for observations, which 
are perhaps intended to be only incidental and illustrative, come 
to be cited in subsequent cases as doctrines which have received 
the complete sanction of judicial authority. I have therefore 
thought it not irrelevant in the notes which 1 have subjoined to 
make some remarks which, so far as they may be deemed material, 
may tend to prevent the observations to which they are applied 
from having a greater influence than fairly belongs to them. Of 
the intention that the lessee should have the benefit of using the 
gateway in the manner contended for, it must have been impos- 
sible from the situation of the premise&to entertain a doubt : but 
1 think it would have been much better to have rested the case 
upon that broad ground, which would have been equally appli- 
cable, if the lease had been by parol or in writing, without 
inserting the words ^ ways and easements/ than to have placed 
it upon Ihe footing of a special privilege, deriving its effect from 
the insertion of these words. And according to that view the case 
would have been fairly reconcileable to the whole doctrine 
of necessary ways which can not reasonably be considered 
as confined to cases in which there is no possibility of any other 
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access : but ought to have a reasonable application, as including 
all cases where there is not a proper and ordinary mode of 
access according to the nature of the premises, and the common 
mode of enjoying them.’’ 

Before quitting this part of the subject, it may not be irrelevant 
to notice the nature of seats in a church : which are sometimes 
treated as property in gross, and sometimes as merely appur- 
tenant to certain tenements, and as such severable. The law 
upon that subject seems to be clearly, that the body of the church 
belongs to the parishioners at large : but that the ordinary has a 
power to assign certain scats to the occupiers of certain messuages, 
and that a seat may be claimed as so attached by prescription. 
But it is impossible for the proprietor of the messuage so to sever 
the seat as to attach it of his own authority to another messuage, 
or to dispose of it as property in gross ; and therefore the 
right of using it is attached to the occupation of the house. In 
case the messuage ceases to exist, Sir W. D. Evans conceives 
that the seat reverts to the general use of the parishioners, or to the 
general right of disposition belonging to the office of the ordi- 
nary. This doctrine does not extend to chapels of ease, or pro- 
bably to galleries erected by faculty in a parish church. 

Where the lessor, after a demise of certain premises with part 
of a yard adjoining, covenanted that the lessee should have the 
use of a pump in the yard jointly with himself, whilst the same 
should remain there; the court held that the words whilst, 
&c.” reserved to the lessor the power of removing the pump at his 
pleasure without any reasonable cause, and even to injure the 
lessee, (m) 

Where (n) there was a grant of a convenient way for carts, 
waggons, wains, and carriages, along a slip of land, with leave to 
make causeways, and liberty to carry stone, wood, timber, coals, 
&c. in through over and along the said way, when whither as 
often and in what manner to him the said grantor, his heirs and 
assigns, should seem convenient. It was held that the grantee might 
make a framed waggon way : but as the grant was of a way from 
A. to B/ in through and along a particular way, the grantee was 
considered not justified in making a transverse road. The framed 


(m) Rhodes v. Bullard, 7 East. 116. (n) Christian v. Senhouse, 1 T. R. 560. 
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waggonway above mentioned is a contrivance now used for carrying 
the coals from most of the collieries in the north of England; and 
was described in this case to be formed by laying pieces of wood 
along the road at some depth in the ground^ at each side at the 
distance of the wheels of the carriage, which were joined and kept 
together by bars at equal distances ; the interstices being filled up 
with sand and gravel, so as to render the surface flat. The prin- 
cipal question however in this case related to his power of making 
the transverse road, which the court thought he could not do. 

In Gerrard v. Cook, (o) upon a grant to the owner pf a house 
to pass and repass over a certain piece of ground to and from 
such house, and all other liberties, powers, and authorities, inci- 
dent or appendant, needful or necessary to the use, occupation, or 
enjoyment of the said way ; it was held that the grantee was war- 
ranted in opening a new door way, and putting down a flagstone 
of specified dimensions, rising an inch and a half above the surface 
of the ground ; it being found that it was usual to put down flag- 
stones before the doorway, and that the doorway in question 
might have been used without the stone, but not so conveniently 
as with it ; and the court adopted the proposition stated at the 
bar, that the grantee may use the way in the manner which is 
most convenient, if he does not thereby produce inconvenience to 
the grantor. 

If the lessor enjoy a prescriptive right of way, or any other 
easement by virtue of the demised premises, such right will pass 
to the tenant for life or years. The only distinction between a 
tenant for years and tenant for life is, that the former in pleading 
cannot prescribe in his own right : but he must assert the right 
through his landlord, or the owner of the freehold, (p) 

In Beaudeley v. Brook, (q) being an action for disturbance of a 
way, the declaration stated a bargain and sale of certain land, 
with a right of way over other land ; the declaration was held bad 
for want of profert of the deed, as a way de novo could not be 
created by a deed taking effect under the statute of uses. This 
point, although worthy of remark, is not the point as to which Sir 
W. D. Evans notices the case : but a doctrine, he observes, is 
stated to have been advanced by some of the judges, which, if 

( 0 ) 2 N. R. lOD. Dawnay v* Cashford, Carth. 4S2. 

(p) Cantrell v. Stephens, Styh $00. (^) Cro. Jac. 180. 
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coqstrued liberBlly, is subject to conDderable dispute. They are 
made to say, that when land is granted with a way thereto, it is 
quasi appendant to the land, and a thing of necessity ; wherefore by 
the lease of the land, (although the way is not mentioned) it well 
passeth without being expressed in the deed, and therefore the 
difference will be betwixt a grant of land with common or esto- 
vers to be burnt there. If he lets the land^ the common or estovers 
will not pass without a deed and express words therein^ because 
they are profits a prendre in another soily which are not of neces- 
sity : but the land cannot be without a way ; wherefore it shall 
ensue pass of necessity, and unity of possession doth not 

extingufUi it. Thera niay be, observes Sir W. D. Evans, and 
probably is, some ground for the distinction here referred to, as 
affecting the land of the lessor himself, upon which the lease 
is to operate as a new grant : but the expression cited appears 
evidently to include the case of a lease by a person having right 
of common or estovers in the land of another, and which is inci- 
dent or appurtenant to the premises demised, and from the ex- 
clultion of which the lessor could derive no benefit, as they could 
not subsist for his own use as property in gross ; and therefore it 
seems unreasonable that a mere dictum in a case very indistinctly 
reported, and wholly unnecessary to the decision of such case, 
should occasion any serious lioubt to be entertained, that a right 
affecting the lands of a third person, (or in the language of the civil 
law a servitude) for the benefit of certain other lands, and merely 
appurtenant to such other lands, should be considered as so attached 
to the lands themselves as to accompany all the devolutions of pro- 
perty. In the subsequent case of Solme v. Bullock, (9) in which the 
defendant justified under a grant of turbary from a former lord to 
J. S. his heirs, to be burnt in a certain house, which house 
vfrith the appurtenances w%tre granted to the defendant, upon long 
special pleading the question was whether the turbary passed by 
the words cum pertinentiisy'without being specially mentioned; and 
the case of Bewdly Brooke was mentioned as an authority that 
it did not. ^^t it was held by the whole court that as common 
appurtei^t^hniy be granted at this day, (r) so it might pass by 
(he word appurtenanf ’ with the land to which it is appur- 
tenant. This case,^Jt^must be acknowledged, does not establish the 

(f) 165. (r) See Cowlam v. Slack, 15 East. 108. and ante p. 884. 
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general position, that the right would devolve with the land as 
attached to it, without any express provision as for example in 
a common parol lease ; yet Sir W. D. Evans apprehends that this 
doctrine, if not judicially decided, has at least been very generally 
taken for granted. 

In leases of farms, in places where there are extended commons, 
it is not unusual to qualify the general words by the expression 
commons while the same remain open and uninclosed.” It is 
likewise an usual provision in inclosure acts that tenants.at rack- 
rent shall not be entitled to any allotment ; but that Jih com- 
missioners shall be authorised to award theni a compensation to 
be paid by their landlords for the extinction of their rights of 
common, (s) 

A lessee is also entitled to estovers in the land demised on the 
principle which has been already mentioned ; namely, that the 
grant of a thing carries w ith it every thing necessary to its enjoy- 
ment. The different kinds of estovers are “ housebote, plough- 
bote, firebote, cartbote, and hedgebote*^” that is, the lessee is enti- 
tled to timber and wood suflicient for fuel and repairs of different 
kinds. It has been already mentioned that, where timber is 
required for repairs, the lessor must point out the proper trees ; (0 
but in general it is the nature of estovers to be taken without 
assignment, although the right to take without assignment may 
be restrained by express agreement, (u) The estovers however of 
one estate cannot be applied to another, for it is essential to the 
description of a good bote that it should be of utility to the estate 
itself, (v) 

The lessee cannot take fuel but of bushes and Smallwood : but 
if firebote be expressly granted, and there is no other suip||pient 
fuel, it is said he may take great timber. (^) 

Botes must be necessary and incident to the grant ; thercibre, by 
the grant of a coal-mine, there is no power implied to fell timber 
to work it with, as cutting puncheons, poles, and other utensils to 
dig with, or for pipes to carry away the water. So if the 
lessee build a new house where there wa||;f|ioue^ befi^re, he 

(«)MS. observation by Sir W. D. 196. 

Brnns. (w) n Icon. 16 S>V 

(<) liisleo. Marlin, Latch. 98. (j:) Lord v. Ask^ilh, Hob. 

(tt) Dy. ]9.a. 115. b. 834. Hull, 19. 

(r) Lea v. Aliton, 1 Bro. Ch. Ca. 
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caDDot take limber to repair it ; and yet, if he pull it down or 
neglect to repair it, an action of waste lies. (^) 

The grantee for years of the rangership of a forest is not entitled 
to estovers as tenant for years, for the grant is not strictly a lease. 
The possession of the forest remains in the crown ; the keeper is 
only the oflicer to preserve it. Therefore, if no estovers are spe* 
cially given, none can be claimed. ()&) 

Estovers in other lands than those demised may be the subject 
of grant denovo; and there may be likewise common of estovers, 
both of arhich may be appurtenant to a messuage. The grant, 
however, of estovers in land not leased does not exclude the lessee 
firom estovers in the premises demised, (a) 

If a lessee have estovers out of a great wood, and the lessor cut 
down part, the lessee cannot take that which is cut down ; but he 
must take estovers out of the residue : and if all be cut down, he 
has no remedy but an action on the case. (6) On the other hand, if 
the lessor or a stranger carry off estovers which the tenant has cut 
down for botes, he may have bis remedy by action of trover, (c) 
Where one having estovers cut down some trees for housebote, 
and in working them found them unfit for the purpose, it was held 
he could not convert them to any other use ; neither could he sell 
them and buy other wood fit for the purpose, (d) 

All other rights, contingencies, and advantages which the lessor is 
entitled to, in respect of the possession of the premises, pass as neces- 
sary and essential parts of the interest contracted to be conveyed : 
but'possessory rights cannot in general be exercised till possession 
.actually taken. But it must also be observed that the lessee takes the 
land with all its liabilities. If, for instance, the lessor has erected 
a nuis^jnce, and then demises the land, the person to whom such 
,^rec^l^ is a nuisance hs^,his election to bring bis action against 
. the tenant or the lessor. Holt, C. J. also was of opinion that it 
wodld be waste in the lessee to abate the nuisance, (e) So if the 
landlord, either by prescription or ratione tetturce, must repair a 

(y) I Bubtr^^. (<0 The Earl of Pembroke’s case, 

(•) Mclwoo4^«ir«itibaws,371. Clayton 47. 

Inst S 9 T. • (e) RoseweU o. Prior, 1 Li. Baym. 

(i^Conyer’s csse^oor. 0^ HetL 713. Brent v. Haddon, Cro.Jae. 356. 
77. Purefoy o. Gryme, (^. Jac. 89 1. Rippon v. Bowls, Cio. Jac. 378. I Ptn. 
(5) ^r||, Bliz. 880. 3 Wils. 337. Abr. 659. fol. 8. 

Cii|r. 40. 
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bridge or way, his tenant may be indicted for not doing bo, althougli 
he possess only a chattel interest in respect of which he cannot be 
charged ratione tenuras, {f) 

It may be further observed as incidental to this part of the 
subject, that as tenants in common and joint - tenants may 
have partition by writ, as a matter of right, so if one tenant in 
common or joint-tenant in fee leases his share for life or 
years, whatever may be the inconvenience of partial partition^ 
such tenants of a limited interest have a right to the writ of par- 
tition at law ; and they have the same right to a comiiission in 
equity by bill if the title be clear: but this kind of partition is 
only binding during the particular estate, (g) Originally tenants 
in common and joint-tenants could not have compelled the others 
to come to a partition, which was remedied by the stat. 31 Hen. 
VIII. c. 1. (A) giving them the same right that parceners had; 
and in the following year that was extended to persons holding 
limited interest only for life or years, (i) 

Before the stat. 8 & 9 W. III. c. S.(i) it does not appear that 
if on a partition against the lessor, coparcener,or joint-tenant, too 
little should be allotted to her or him, that the termor could have 
any remedy. By this statute, (/) however, it is provided, that 
after process of pone or attachment returned on a writ of parti- 
tion, affidavit being made by any credible person, of due notice 
to the tenant or tenants of the action, and a copy thereof left with 
the occupier, or tenant or tenants; or if they cannot be found to 
the wife, son, or daughter, (being of the age of 21 years or upwards) 
of the tenant or tenants ; or to the tenant in actual possession 
by virtue of any estate of freehold, or for term of years t>r uncer- 
tain interest, or at will at least forty days before the day of return 
of the said pone or attachment : if thd jtenant or tenants io such 
writ, or the true tenant, shall not enter an appearance within 
fifteen days, the court may proceed to examine the defendant’s 
title, and give judgment by default. By the second section it is 
provided that such tenant or other person may appeal within a 

<y^ Repiae.Baeknall, S Ld. Rayni. t (() Slat. SS Hen., VIII. '£ S2. Irish 

sUt. m Ch. I. sc-ss. 1 . c. 10. s. 4. 

<g) Baring v. Nash, l Yes. and B. (A;) Irish stat. 9 Wm. 111. c. 37. s. 1. 

(I) Made perpetual by stat 3 & 4 

(A) The act extends to Wales. Irish Ann. c, 18. s. 3. Sec Dy. tft a* pi. 30. 
atel. it Hen Ylll. sew. 1. c. 10. t. a. 
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year; or in case of infancy, coverture, non sance mcmoricBy or ab- 
sence from the kingdom, within one year after such disability is 
removed. By. the 4th section it is enacted, that after partition 
the tenants or occupiers of any purpart or share before the parti- 
tion shall be tenants of such parts as are set out to their respective 
landlords by and under the same conditions, rents, covenants, and 
re^rvations: and the landlord shall warrant the land set out in 
the same manner as he was bound to do the undivided part or 
share. 

With respect to emblements, it has beeii seen that if the lessee 
at will has determia^|| the will by bis own act, he is not entitled 
to emblements : the same principle applies to cases where the 
lessee has determined the lease by his own act, whether that act 
be lawful or tortious. Neither can an under-lessee be in a better 
condition than his lessor in this respect ; therefore, if a feme 
tenant for life durante tiduiiate lease at will, and then marries 
after the land is sown, the tenant at will will not be entitled to 
emblements. 

All things which grow by the manurance and industry of the 
owner are emblements : therefore, hops growing out of roots at 
the time of the death of the tenant for life are emblements, and will 
go to his executor, (m) 

The emblements, howevei:, do not give a title to the exclusive 
occupation of the land : therefore if the executors occupy till the 
corn or other, produce be ripe, it seems that the landlord may 
reaver rent by an action for the use and occupation, (n) 

If one of two joint-tenants agree that the other shall sow and 
occi^py the land alone, and he does sow the land and dies, the ex- 
ecutor shall have the corn, because he was tenant at will to his 
oompaii|iin : but if they jointly sowed the land, the survivor 
would have been entitled to all. (o) Where therefore baron and 
feme were joint-tenants for life, and the baron sowed the land and 
died, the court were divided whether tlie executor of the baron 
should havje the corn : but, from analogy to the preceding case, it 
should se^ jp^^^be clear that the executor could have no title ; 
for the ail of ^e baron being aidrely in the course of good hus- 
bandry, ought to be consi^red the act of both, (p) 

tftt) Latham V. Atwood, Cro.Car.515. (o) Jame 80 .FQrtinan,Cro. Eliz.814. 

(n) Plow. Qu. S39. (p) Arnold 0. Skaule, Noy. 149. 
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A singular case occurs, with reference to this part of out sub- 
ject, in Lord Coke’s Reports, {q} The case is thus stated by Lord 
Coke. Between Sir Henry Knivett, plaintiff, and Pool and ano- 
ther, defendant, on special verdict the case was as follows : Tenant 
for life, remainder in fee to the plaintiff; tenant for life leased for 
years, lessee for years is ousted, and thp tenant for life disseised; the 
disseisor makes a lease for years, and his lessee sows the land, and 
tenant for life dies, (the corn not beingsevered). Sir Henry Knivett, 
who had the remainder in fee, enters ; the defendants take the em- 
blements; and for them Sir Henry Knivett brings action of trespass; 
and on rien culp. pleaded, the jury find the spuKual matter aforesaid : 
and It was adjudged that the plaintiff being in remainder had no 
right to the emblements. It was also resolved that the defend- 
ants claiming by the lessee of the disseisor had not the mere right 
to them, but in respect of his possession, should bar the plaintiff : 
but the mere right was in the lessee of tenant for life, and he might 
have action of trespass, and should^ recover the mesne profits 
against the lessee of the disseisor. Therefore, he in the remainder 
should not have remedy for them, nor should be recover damages 
for them ; lest the lessee of the disseisor should be twice charged. 
But, as far as respects the entry into the land to take the emblements, 
this was good inatter of justification : but inasmuch as they had 
pleaded r/e /2 ez///;. the plaintiff bad 'judgment for the entry, and 
was barred of the residue. Lord Coke adds, Nota^ Reader, in 
the principal case the lessee of the tenant for life had right to 
the land, and of consequence to the emblements, as tbings^n- 
nexed to land ; and the death of the lessee for life determines his 
interest in the emblements remaining ; and this was the principal 
reason of the judgment. The report of the same case in Goulds^* 
borough does not seem to be sufficUntly accurate. Tn Cro. 
Eliz. 443. it is given nearly to the same effect as in Lord Coke’s 
Reports : but the principle is more clearly stated. Tanfield, for 
the plaintiff, argued that the emblements belonged to him in 
remainder. To Hawkins the first lessee they appei^biined not; 
because he did not sow them at Jbis own cost^^ nor was in posses- 
sion oi the land at the time of his 'estate determined : and the sqlp 
reason, he said, why a lessee, whose ditate ^determinable upon 


(q) Sir Henry KnWelVs case, 5 Rep. 85. a. Gouldsb. 143. S. C. Knivett r*. 
Foob Cro. Eliz. 463. S. C. 
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Bfi nacertainty, shall hav« the emblements is, because tiiey arise 
bnt of his labour aud costs, (r) But if he were not at the cost and 
labour to sow it, he shall not have the corn : but he that should 
hare the land shall have the corn ; for quicquid plantatur soto^ 
solo credit. And therefbre, if a man sow land and let it for life, 
and the lessee for life dies before the corn be severed, his execu- 
tors shall not have them, but he in reversion. So if tenant for 
life sews the land, and grants over his estate, and the grantee dies 
before the corn be severed, his executor shall not have the corn ; 
which cases Gawdy and Popham agreed. So in Mich. S9 & SO Eliz. 
it was smd there was. a case in this court where a man sowed his 
land, and devised his lands for life, remainder in fee ; tenant for life 
dies, the corn not severed : the question was, whether the execu- 
tor, or he in remainder, should have it; and held that he in 
xomainder; which case they all agreed. Then here is strong 
reason against the first lessee that he' should not have it : but if 
he had entered, living the tenant for life, and had continued his 
possession until his death, it liad been otherwise; for tlien it should 
he construed as if he always had continued in possession, and had 
aovm it himself. But when he did not enter, it was his folly and 
his laches to prejudice himself ; and the disseisor nor his lessee 
for years shall not have them, for their estate is uncertainly deter- 
mined by their own tort, which the law will never regard, nor 
ipve any privilege thereto, wherefore, &c. But all the justices, 
(absenle Clinch) resolved to the contrary, that the corn apper- 
tained to Hawkins, the first lessee of the tenant for life ; for he 
having right to it at the time of the death of tenant for life, the 
law shall preserve his title and right, as if he had entered. For 
Cfewdy said, if he had entered in the life of tenant for life, it is 
dear that he should have bad the corn : now when he could not 
enter, the law supplies his entry, as in 19 Hen. YI. 28.; tenant 
pur autre vie is disseised ; be shall not have trespass for mean pro- 
fits till re-entry : but if cestui que vie dies, so as be cannot re-enter, 
the law sb||P give him the action without re-entry. Then lessee 
for years havipg right to have them in the lifetime of the tenant 
fiw life, it is not reason that it should be taken from him by the 
uncertainty of the death of the tenant for life. 

If the lessee for life of a manor seises an estray, and dies before 
the year and a day, the executor slmll have it, and jsot thv ve- 

(r) Bro. Tit. Emblements, /Vac. tJUimo. 



Cbap. Ill.j execution of leases. 343 

versioner: for after the year and a day it has relation to the 
seizure, (s) 

When(0 the lessee for life of a house and pasture land dies, 
the law allows a convenient time to remove the cattle in ; and in 
one case six days were not considered unreasonable, especially as 
it was averred that the executors had no place to put them in. 

After the lease ended, the hay, straw, litter, fodder, dung, ma- 
nure, and compost, on the land belong to the landlord, and cannot 
be removed by the tenant, nor is he entitled to any compensation 
for them, (u) 

An exception generally relates to some existing component 
part of the thing demised, which is capable of being severed and 
distinguished from it. A reservation is properly of some right or 
profit which had previously no separate existence. 

No exception can be made of things, which are of the essence 
of the thing granted. Therefore, where (v) the dean and canons 
made a lease of a manor excepting the courts and perquisites ; it 
was resolved that the exception was good as to the perquisites, 
but bad as to the courts : although in the king’s case the excep- 
tion of the courts might be good by force of his prerogative, (x) 
So where (y) a lease was made of a manor for years, excepting all 
casualties and profits of courts, which severally did not pass the 
value of 6s. 8d., and then the lessor sold the reversion ; and a 
composition was made between the lessee and the reversioner, 
by which the lessee granted and covenanted that he would permit 
the reversioner to hold the courts, and to take the profits to his 
own use: it was held that this covenant was void; for, although the 
reversioner might have authority to hold courts, yet it must be in 
the name of the lessee. In the same way it has been said that if 
a rectory be let, excepting the glebe, the exception is void, 
because the glebe is essential to a rectory. And the same law is 
of a manor eo nomine excepting the demesnes : but the lessor may 
except part of the glebe, or part of the demesnes, (s) The lord, 
however, may grant a lease of the inheritance of the copyhold, and 

(») Moor. 1 1, pi. 4S. Windhamw. Wray, t Taunt. 516. 

(I) Stoddea v. Hervey, Cro. Jac. (*) Acton’s case, Dy. 288 b. 

(y) Wheeler ». Twogood, l Leon. 

(«} Exparte Nixon, cited s Madd. 119. 

Ch> Ca. 319. (s) Mabic’s case, Winch. 23. 

(v) Brown v.Goldsmitb,Hoor. 870. 



344 


On the comtruction and [Chip. 111 . 

the grantee will be entitled to hold a customary court for the con* 
▼enience of the copyholders, (a) 

Where the exception goes to the whole thing granted, the ex- 
ception and not the grant is void : as, for instance, where (6) there 
was a grant of all the lessor’s lands in L. except the manor of D., 
and it was found that the lessor had no other land in L., the 
manor was held to pass. So in a demise of twenty acres, except- 
ing ten of them, the exception is void, unless the words twenty 
acres ” amount to a specific description of a certain parcel of land, 
and do not merely mean the grant of ten acres, and then other 
ten. (c) So, in a demise of a house and shops, an exception of the 
shops is repugnant and void, (d) But if there are more shops than 
two, the passing of two being sufficient to satisfy the words, the 
exception of the rest would be good. 

An exception generally is an absolute exception during the 
lease : (e) but the lessor may except for a limited period. (/) 
however, he grant for a term and except for his life, it is bad. (g> 
So also an exception may be till a contingent event happens : and 
after the event happens the l%al right will pass without any fur- 
ther conveyance ; (/i) for in this and hi every other particular an 
exception is governed by the same rules as a grant. 

The following cases depended merely on the verbal construction 
of the exception. The first (/) was the lease of a manor with the 
appurtenances, and the rents of all the tenants, tithes of corij, per* 
quisites of courts and all other the emoluments, the advowsott, &c.. 
being excepted, the exception was held to commence from the words 
advowson, &c. which is the natural construction of the sentence, ac- 
cording to the maxim verba fortius accipiuntur contra proferentem^ 
Another case (k) of construction was where A. conveyed to B. a 
messuage, building, yard, and homestead, with the appurtenances,, 
and certain closes of land, excepting all mines of coal under the 
said land, with liberty to enter and make pits for getting the same, 
and te etect engines and make drains necessary for working the 

(a) 4 Rep. 26. b. Jackson Neale, (/) Cudlip v. Rundle, Garth. 202. 
Cro. Elis. S94. Dy. 167. 

(S) Darrell o. Collins, Cr^t; Eliz. 6. (g:) Per Holt, C. J. 

(c) Miller v. Pratt, cited Dy. 266. b. (b) Cartwright v, Amott, 2 B. and 

inmargtiL P.43. 

(d) Hornby v. Clifton, Dy. 266. b. (0 Wiltshire e. James, Dy. 58. b. 

in margin. (ft) Bowler v. Wolley, 1 5 Bast. 444^ 

(e) Hornby v. Clifton, 1 And. 52. , 
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coal) except as to such lands as lie within one hundred and fifty 
yards of the messuage and buildings^ and except any homestead. 
It was held that the right was reserved to dig coals from and 
under the messuage or dwelling-house and homestead, and within 
one hundred and fifty yards from the same; but not to sink pits or 
shafts, or to erect engines within one hundred and fifty yards, 

If a rectory be leased, excepting the mansion-house saving a 
chamber to the lessee, the chamber will pass by the lease. (0 
Since timber trees are parcel of the inheritance, they cannot be 
excepted by the lessor, if he has only a particular estate in the 
land, further than to protect himself from the penalties of waste, 
and to preserve to himself the loppings and shade after the end of 
the underlease, (m) If the tim^r in that case becomes severed 
by accident, or otherwise, durfng the lease, it becomes the pro- 
perty of the owner of the first vested estate of inheritance ; and all 
the special property of the tenant ceases with the severance, (n) 
Since it is the definition of an exception, that it should relate to a 
pre-existent component part of the^^ing demised, if trees are 
excepted, this can only refer to the individual timber trees then 
growing on the premises. A reservation, however, of such trees 
as shall grow may be made in the same way as the reservation of 
any other profit arising out of the land, (o) So an exception of great 
trees will include all trees which may be great during the 
lease, (p) 

By an exception of all trees, wood, &c. appletrees, or trees 
which are not timber, are not excepted, the wood in the ex- 
ception being considered to mean trees useful for their wood ; (q) 
but if the lessor specifically mention appletrees, and except all 
other trees, all other fruit trees will be %xcepted. (r) 

If trei^ are excepted, the lessee has no interest in them ; and the 
lessor may have trespass against him, if he either fells or injures 
them : where, however, there was a demise of pasture ground 
excepting trees, and the cattle of the lessee barked them, it was 

(0 Leigh V. Shaw, Cro. Eliz. 378. 240. Pigot ©. Bullock, 1 Ves. J. 479. 

(m) Bacon ©. Gyrling, Cro. Jac. 896. Udal v. Udal, 111. 81. 3 P. Wins. 867. 
Sanders ©. Norwood, Cro. Eliz. 683. (o) Wyndham ©.Way, 4 Tauut.3l6. 

Foster r. Spooner, Cro. Sliz. 17. (p) Gamock ©. Cliflf, 1 Leon, si 

Lewknor v. Ford, Godb. 114. Percy's (q) Wyndham ©. Way, 4 Taunt 316. 
case, 13-llep. 60. {,.) ^^rd Zouch e. Moor, 8 Roll. 

tfi) Whitfield 0 . Bewitt, 8 P. Wms. Rtp. « 80 . 
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held that the action weald not lie, becaose it was the boriaesB of 
the lessor to fence and protect them, (s) 

The lessor has a liberty in such cases to fell and take them away^ 
although for greater caution the power is frequently reserved. 
So he or his servants may enter for the purpose of viewing and 
selecting those which are fit for sale. This power also is assigO'- 
able, being coupled with an interest : but if it be not properly 
pursued, trespass will lie against the lessor or his assignee. (0 
So, although trees are not excepted, yet if they be severed, the pro« 
perty instantly vests in the owner of the inheritance, and such 
person may enter and take away his property without committing 
a trespass. («) f 

If a manor be leased, exceptitig the timber trees, and the lessee 
grants copyholds, there is no restraint upon copyholders shrouding 
the trees, because they come in by the custom paramount the 
exception, (a:) 

Where the defendant excepted or reserved all trees and timl)er- 
like trees and pollards, amik all plants and shrubs which were or 
might be planted ; and afterwards porinitted (ho lessee to convert 
several acres into pleasure ground and lawn; the Court 'of 
Chancery restrained him from cutting down any of the ornamental 
timber on the lawn.(^) Since the lessee has no interest in 
which are excepted, no waste can be committed in cutting them, (z) 

By the exception of trees only so much of the soil is excepted 
as gives nourishment to the trees; (a) and the lessee is entitled ta 
the underwood and herbage. (A) But by the exception of woods 
and underwood, (c) or coppice, (d) the soil is excepted. Where, (e) 
however, there was a lease of a tenement, a close of which was a 
wood, and known by the name of a wood ; and in the lease was an 
exception of all saleable W'ood then growing, or which should grow 
thereafter, which had been usually sold by the lord of the premises, 

(V) Glcnham v. Hanley, 1 Lord (s) Goodrich t d. Peters v. Vwian^ 
Rajm. 739. Clithers v. Higgs, W. 8 East. 110. Dy. 19. a. pi. 100. 

Joo. 388. (tf ) Liford's case, 1 1 Rep. 52. a. 

(I) Warrea v. Arthur, 2 Mod. 317. (5) Dy^ 79. a. pi. 48. 

Sachcverell e.Dalet Poph. 193. Latch. (c) Ives’s case, 5 Rep. 11* 

153^X63* (d) Hide r. Whistler, Poph. 148. 

(a).Heilakendea*s case, 4 Rop. 62. Whistler v. Patslow, Cro. Jae. 487. 

(4},3wayiie's case^ 8 Rep. 43. (OFincomb v. Tbomasi Gro. Jac. 

Jackson v. Gator, ft Ves. 688. 524. 

1 
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with frae entry, regress, and egress, for felling and carrying away 
the same at all times convenient, it was held clearly that the so'd 
was not excepted. 

In one case, (/) where the crown made an exception of great 
trees, woods, and timber,’*(g) and there was a proviso that the lessee 
should have suilicient housebote and hedgebote, two justices 
thought the grant of botes shewed the intent that the underwoods 
should be excepted : but Gawdy, J. said, in the case of a common 
person underwoods would clearly not be excepted. 

Where in a lease a grant is made of timber trees, excepting to 
the lessor forty or any other number of trees to take at his plea- 
sure, the lessor must exercise his election in convenient time ; 
otherwise the lessee may cut, leaving the number of trees excepted 
according to the words of the exception, (h) 

If a lease is made with a proviso that the lessor and his heirs at 
any time during the lease may fell timber, this is no exception, 
but merely enables the lessor to enter and cut timber, which he 
could not otherwise do without liceQ^ of the lessee, (t) 

If the trees are excepted, the lessor has them as an inheritance, 
and not as a chattel. They are annexed to the reversion ; and will 
pass with it, even where the reversion is granted, by the name of 
the reversion, (k) So where (f) J. S. leased a manor, excepting 
all woods and underwoods, and afterwards made another lease to 
the same lessee for sixty years of all such woods and underwoods, 
and then made a third lease to the same lessee for thirty years, to 
commence after the first term of thirty years, it was held that the 
woods and underwoods continued part of the reversion of the 
manor, although the soil was excepted; and consequently that it 
passed by the third lease, which operated as a surrender in law 
of the second. 

If tenant in fee simple or fee tail demise the trees, or sell 
them, and before they are severed leases the land to the same 
grantee, this is said to annex them again to the land. The reason 
seems to be that the qualified interest in the trees taken by the 

(f) Kcnsame.Beduig, 1 Leon. 247. (i) Lushford v, Sanders, Cro. Elis. 

(g) Exceptisgfessis arborBUs^ bog- 690 . 

cii €i maremio. gtomp v. Clinton, 1 Roll Rep. 

(h) Cage t% Panlin, I Leon. 116. 95. 

Billingsley v. Eursey, Z Bujstr. 5. (I) Ives's case, 5 Rep. 1 1. 

8 And. 133. 
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lease of the land operates as a surrender id lieu of the former 
grant, (m) But if the lessor lease the land, excepting the trees^ 
and then grant the trees to the lessee, the lessee is entitled to 
them, because the two grants are not inconsistent. And although^ 
where there is a feoffment in fee excepting trees, #nd then the 
trees are granted, they are annexed to the inhenta^ ; yet that is 
by reason of owelty or equality of ownership in the land and the 
trees ; and the absolute power over both is in the same per- 
son, (i?) 

It seems to be generally agreed, that where a conveyance is 
made by a mortgagee in fee, and the person entitled to the equity 
of redemption, an exception cannot be made in favour of the 
latter, as no part of the legal estate proceeds from him : but 
although words expressed as words of exception might not be 
operative as an exception, they might enure as a valid grant 
derived out of the estate conveyed according to the intention of 
the parties, (o) 

In Chethani v, Williamson, (p) in which a covenant was con* 
tained that it should be lawful for the mortgagor, who joined in the 
conveyance to get coal, which was determined on other grounds 
not to be an exception, Lawrence J. observed that the covenant 
could only operate as a grant : but that a grant would not pass the 
land itself without livery. This objection cannot apply to a mere 
liberty and privilege: but Sir W. D. Evans doubts whether it 
could apply to a grant of any part of the land itself, where the 
conveyance was by such an instrument as could take effect by 
virtue of the statute of uses; for in such case the estate conveyed 
to the feoffee or releasee would be sufficient to support the dis- 
position, which it was the intention of the parties to make, by 
force of*tbe instriiment, of any part of the premises conveyed. To 
any instrument creating or assigning an estate for years the ob- 
jection is of course inapplicable ; and the court would give efiect 
to the instrument, however informal, in such a mode as would he 

'p.' 

best calculated to effect the intention of the parties. 

The last point which it is requisite to mention in this part of 
the subject relates to fixtures, or tbin§|| fixed to the freehold ; 
such as buildings for the purpose of carrying on particular trades 

(m) a And. 52. 469. Moore v. Lord PIjmoutli, t 

(tt)Herlakendcn’scasc, 4 Rep. SS. n. Taunt. 614. B. 1 Moor. '946. 

(«) Chclluiu V. Williamson, 4 East. {p) Vbi $upra. 
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upon the land; and fire-grates, stoves, and other things of a similar 
nature in houses, which ai;e usually made the subject of an inde- 
pendent contract between the parties. 

In general, whatever is annexed to the inheritance during the 
tenancy, becomes part of it ; and cannot be removed by the tenant, 
although do||^ ;jit his own expense. Thus glass put in by the 
tenant, or wainscot fastened by nails, become part of the inherit- 
ance, fp) With respect to substantial improvements, they are 
usually made a consideration for extending the term of the lease ; 
or some collateral agreeihent is made so as to allow of some com- 
pensation to the tenant, (q) Without some such previous agree- 
ment, it is only the folly of the tenant to build upon another’s 
land, and the law in that case gives no remedy. 

There are however some exceptions to this rule, as between 
landlord and tenant. What is erected for the purpose of trade 
by the tenant may be removed by him during the term. After 
the term they become inseparable from the freehold; and c^an 
neither be removed by the tenant, (r) nor recovered by him as 
personal chattels by any action either of trover, (s) or for goods 
sold and delivered. (0 

A copper and furnace, though formerly considered part of the 
freehold, are now held to be merely implements|^|>f trade, and 
may be removed. So all brewing vessels, which cannot be used 
unless they are fixed, fire-engines, pipes fixed in the wall, come 
under the denomination of fixtures, if erected for the purposes of 
trade. 

This indulgence to the tenant has been carried still farther : 
and he has been allowed to carry away matters of ornament; 
such as pier-glasses, chimney-pieces, wainscot only fixed by 
screws, and things of a similar nature, (e/) 

The leading case on the subject is the case of Elwes and 
Mawes. (j:) Where a tenant had erected at his own expense 

(l») Warner v. Fleetv:ood, cited 4 Fi^bcrbert v, Sbaw, 1 H. Bl. 258. 
Kep. 63. b. (fj Davies v* Jones, SB. and A. 1 65. 

(g) V. Miller, 4 Taunt. 745. (<) Lee v. Risdon, 7 Taunt. 189. 

Hoby Roebuck, 7 Tauttt,^7. Nutt v. Butler, 5 Esp. N. P. C. 176. 

(r) Lord Dudley L6W Ward, («) Beck v. Rebow, 1 P. Wms. 94. 
Ambl. 113. Co. Litt. 63. a. Bro. parlir Quincey, 1 Atk. 477. Law- 
Waste, 104. 143. Cooke’s case, Moor, ton v. Lawton, 3 Atk. 13. 

177. Day v. Bisbitch, Cro. Eliz. 374. (x) 3 Bast. 38. 

Lord Derby v. Asquith, Hob. 234. 
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a cjvpeDterVshop, a fuel^house, a cart'faouse, a pump-bonaa^ and 
i^d^ard. The buildings were of brick and mortar, and tiled ; 
aiM the foundations of them were about a foot and a half deep in 
the ground. The carpenter’s*shop was closed in ; and the other 
buildings were open to the front, and supported by brick pillars. 
The fold*yard wall was of brick and mortar, aupd foundation 
was in the ground. It was a part of the case, that these erec* 
tiions were necessary and convenient for the occupation of the 
'ferm, which could not be well managed without them. The 
court held that the tenant could not remove them during the 
term, and took the distinction between annexations to the free- 
hold for the purpose of agriculture, and those for the purposes of 
trade. 

Where the superincumbent building is erected as a mere 
accessary to a personal chattel, it may be removed: but n<^ 
where it is necessary to the freehold. In 4he case of Lawton v. 
Lawton, and Lord Dudley v. Lord Ward,(s) the fire engine 
was an accessary to matter of a personal nature, to the carrying 
on a trade of getting and vending coals. So a cyder mill is 
accessary to the trade of cyder-making, (a) Saltpans in Cheshire, 
and other salt countries, are an exception, because the saltpits in 
those counth||are a valuable inheritance ; and the saltpans and 
wyche-houses are a means of enjoying the inheritance, and are 
not to be considered as accessary to^rrying on a trade merely 
as such, (h) 

In Deanv. Allaley (c) at Nisi Prius, Lord Kenyon thought that 
Dutch barns were removcablc, although these buildings have a 
foundation of brick let into the ground, and their roofs are sup- 
ported by upright pieces of wood fixed in and rising from the 
brick work : but this case did not undergo a subsequent review 
bybimself and the rest of the court. A barn on pattens and 
blocks of timber may clearly be removed, (d) 

In Penton v. Robart (e) the varnish house with a brick founda- 
tion let u^to the ground was for the purpose of trade, and there- 
fore the tenant was entitled of course to remove it. Great 
gardeners and nurscrymmi near Liond^ .may in the aamw* way 

(y) 3 Atk.lt. (c)SBsp.N.F.C.ll. 

(s)Ambl. US. (4)BuU,N.P.C.34. 4Lsoa.S4l. 

(«) See S Atk. 13. (e) 3 38. 4 Iqp. lf.F.G. 

(b) Lairton v. Lawton, ityrs. 
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remoTe their greenhouses' and hothouses^ and even their trees by 
the thousand.!/) A coneitvatory however erected on a brick 
foundation, and attached to a dwelling house with a communica* 
lion by windows opening from the house into the conservatory, 
and a flue passing out of the parlour diimnej, becomes part of the 
freehold, and be removed by the tenant, (g) 

Where (h) certain parts of a machine had bpen put up by the 
tenant during the term, and were capable of being removed 
without injuring the other parts of the machine, and had beeit- 
usually valued between the out-going and in coming tenant; 
these were held to be mere personal chattels of the out-going 
tenant, for which he might maintain trover after the term ended. 

Since fixtures form part of the inheritance, and may ulti« 
mateiy be inseparable from it, waste may be committed by 
the destruction of them, (t) On this principle it is waste in an 
outgoing tenant to plow up strawberry beds in full bearing ; 
although when he entered he paid for them on a valuation to the 
person who occupied the premises before, and although it may 
have been usual to appraise strawberry beds between the out- 
going and in-coming tenant. (A:) 

In consequence of the state of the law upon the subject of 
waste, the clause without impeachment of wa8|||*’ has found 
its way into settlements of estates, and into leases. This clause 
not only relieves the tenant* from the penalties of the statute of 
Gloucester ; but will allow him to make all reasonable profit of 
the timber, if he cut it at seasonable times, and in a husbandlike 
manner. (/) 

The court of chancery, however, has been in the habit of 
restraining an unconscientious use of the power in committing 
destructive waste, or permitting hoiTses to go into decay, (m) 
So where lessee for years without impeachment of waste, with a 
reversion to a bishop, dug the ground for bricks, he was restrained 


(/) See Buckland v. Butterfield, 
S Brod. and Bingh. 54. Wyndham i;. 
Way, 4 Taunt. Sie. 

(^)Jb]ickland v. Butterfield, 8 Brod. 
and Bingh. 54. 

(h). Davis v. Jones, 2 B. add A. 165. 
Wttt V. Trefudi, W. Joa. 824. t 
(0 Kimpton a. Bve,^ 2 Vts; and B. 
849. 

(Ar) Wtathsrall n. Howells, l Camph. 


227 . 

(/)Lord Tamworth v. Bari Ferrers, 
6 Ves. 419. Wickham v. Wickham, 
Coo^ Ch. Ca. 288. 

(^lord Barnard’s case, Gilb. Eq. 
Eep. 127. Aston o. Aston, I Vez.;p25. 
Anon. 2 Freem. 278. Abraham v. 
Buhb, 2 Freem. 59. Partridge v. 
Pewlstt, 2 Atk. 989% 
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from #ggSlig more, although he was ' allowed to carry off the 
bricks idready made. (It) So a tenant, without impeachment’ of 
W&te, cannot cut timber planted for ornament or shelter, (o) 
But in a late casci^Cp) the lord dliancellor did not think proper to 
restrain such ^ tenant from felling timber fit for the purposes of 
timber, though ybungj and not such As wocdil be felled in a 
husbandlike management of the estate. 

The reader should bear in niind that §uch a clause is unusual 
leases arising upon contracts between lalRilord and tenant ; 
and that the cases cited are chiefly upon limitations of particular 
estates in family settlements. It might be a question' therefore 
at law, whether the principles of these cases are applicable to 
farming or husbandry contracts. 

In a recent case, (9) the vice-chancellor seemed to think ^at a 
tenant for life sans waste*’* might lease for years, not declaring 
the lessee unimpeachable for waste, but with a licence to fell 
timber, because the clause of sans waste*’* gave theintef^st in the 
property severed to the tenant for life. 


VI. The next point for consideration is the limitation of the 
estate. 

Leases for:^!^ may be granted either for the grantee^s own life, 
or to several people for their joint lives, or to one for the joint 
lives of several others ; and every indefinite grant is a grant for 
life. But since a man's own life, as far as he is considered, is of a 
greater value to him than the life of another person, an estate 
for a man’s own life is greater than for the life of another person. 
In aiiother point of view, namely, with respect to the grantor or 
any stranger, the life of another is of greater probable duration 
than the life of the grantee. 

If a lease for years determinable on lives be conveyed in trust 
for A* for life, and A. covenant to use his utmost endeavours as 
often as a cestui que vie dies to renew by purchasing a new life, 
it is no breach to renew upon his own life, (r) 

(ft) Bishop of London Web, IF. (p) Smythe «. Smythe, a Swnnst 
Wms. 527. 251. " 

( 0 ) The Mavqnis of Dowitlshire v. (q) Davies v. The Duke of Iforl*' 
Lady Sandys, 6 *Ves. 107. Chamber- borough, 2 Swanst. 145. 
layne e. pummer, S Bro. Ch. Ca. 549. (r) Scudnmoro SiratUmi 1 B« and 

Lord Lallsdown e. Lady Lan^down, P*455. 

1 Madd. Ch. Ca. 136. 
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If an estate for life is granted for the joint lives of two or more 
persons^ or the estate is limited . to two or more for their joint 
lives, it is an estate for the joint lives of the eestuis que vie^ and 
for the lives and life of the survtiors and survivor of them, with- 
out the addition of the words, and for the^'liVfes aiid life of the 
survivors^andr sv^irivor of them the law implying the Wc of the 
survivor to be part of the estate granted, without words to that 
effect (f) 

' A freehold leasc^annot be made to commence in fuluro at 
common law, except by way of remainder. If it be limited to take 
effect as a contingent remainder, there must be a previous vested 
estate of freehold to support it ; which rule applies equally to a 
contingent limitation by way of use. Estates for life, however, 
may be created to commence in fuluro^ by way of springing or 
resulting use ; or they may take effect by force of the statutes of 
wills within the limits of executory devises. 

If the fimiiation of an estate jiur auler vie be to a man, bis 
heirs, executors, administrators, and assigns, the heir takes in 
preference to the executor. (0 In some cases, (?/) indeed, it has 
been doubted whether executors could be special occupants ; but 
this opinion seems to have arisen from a confusion between cor- 
poreal hereditaments and incorporeal hereditami^ts, such for 
instance as rent, of which at the common law there could be 
no occupaiVts. (<r) 

If a lease be made by deed to a man and his heirs luihendum to 
him for three lives, this is not a fee, but a freehold lease for three 
lives ; because there is no inconsistency in the grant, and thereby 

(f) Brudencfs'^case, 5 Rep. 9. Harcourt seemed to be of opinion, 

(IIAtkinsoir V. Baker, 4 T. U. that if a rent were granted to A. for 

(^ See Campbell v. Saiidys, 1 Sch. the life of B., and A. died living B.: 
and Lefr. S8i. Per Lord Hedesdale, A.’s executors should have the rent, 

and Sugd. Pow. 195. 3d edit, in In a subsequent case, (Kendal t’. Mir- 

noti$^ field, Barn* Oil. R. 46.) reported in a 

(at) In opposition to the doctrine book of but little estimation in point 
laid down by Mr. Sugdeii, in the latter of anlhority but which in the parti- 

part of the note just cited upon the cular case has the internal api>carance 

authority of Lord C. B. Gilbert^Bac. of diiTcctiiess, the master of the 
Abr. tit Estate for life, s. 3.) SirW. D, rolls seems to have been clearly , of 
Evans fias the following observations : opinion, that since the statutes the 
In^Kawlinson v- Tlie Duchess of Marl- limitation of a rent charge for lives to 
borough, 2 F. Wins. 208. n. D. Lord a personT and bis executors would be 

2 A 
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all parts of the deed take effect, (y) Originally indeed fte pre- 
mises and the hab^jidum of a deed seem to have had distinct 
, offices ; that of the premises being to name the partie^ and to 
ascertain the thing granted ; and the office of the JAhendum to 
name the granfhe^^ and to limit the certainty of jihe (^ttite. As 
however it is the practice to insert words of limitation in the 
premises, the courts pf law no Jo^er consider the premises and 
the habendum as two distinct f^rts of the deed : but they judge 
of the whole deed, taking all its parts togetlidr, so as to give effect 
to the intention of the parties. If therefore in a deed general 
words be used, and afterwards in the habendum spe^Mal words not 
inconsistent with such general words are used, the special words 
will either enlarge or restrain the general words according to 
the obvious grammatical construction of the whole deed or the 
intention of the parties. Upon this principle, if the grantee be 
named in the premises w^itliout any words of limiiajion, which 
at the common law will pass an estate for life, and in the habcn- 
dum the estate limited is for years, the grantee will only be a 
lessee for years. If, however, to the estate limited in the premises 
livery of seisin is necessary, and livery is made, there, although 
the habendum be for years, the estate passes by the livery, {z) 
If the habendum is repugnant to the premises, there the whole 
estate shall take effect out of the premises ; for the rule is, that 
where there are contrarieties in the several parts of a deed, the 
latter is void, and the first part shall stand; (a) therefore where a 
lease was made to two habendum to them, and two others for their 
four lives; it was held that the two not named in the premises 
could not take, (b) So where there was a lease to three jointly, 
provided that B. should not take the profits during the life of A., 
nor C. during the life of B. ; this proviso was licit! repugnant 
and void, because an estate cannot be limited jointly and seve- 


valid : but the case was decided on a 
different point. Jn praclice nothing 
is more common than the grant of an 
annuity to a person %Kid his executors, 
out of freehold property during the 
life of the grantor: but the right is 
usually so guarded by collateral pro- 
visions^ that the validity of such a 
grant as a general proposition is not 


likely often to come in question. 

(^) V, Plat, 2 Kcb. 865. 

(a) Baldwyn’s case, 2 Rep. 23. a. 
But Mr. Preston (1 Shep. T. 76.) makes 
a query of this law. 

(a) See Wood's Conveyancing by 
Powell, VoL 1. p. 224, note. 

(It) Kirkman v. Reignott, 4 Leon. S. 
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rally, ^ju. Bat in a demise to three habendam to one for life, 
remainder to another for life, remainder to.4!# third flir life, the 
Aa&endam b good, because there is no'idfconsistency ; and it is the 
properisfflee of ^ hubendum^o explain- the premises, (d) 


Wuh respect to estates (or the essence of the contract is, 
that the term should be (ixedv^and unalterable, subject only to 
such conditions aiiM contingencies as may be agreed upon by the 
|)articR for the^ termination of the lease before its regular expira- 
tion by eflliixicKi of time. The certainty of the term granted may 
be ascertained, either by the express limitation of the parties, or 
by reference to some collateral circumstance, which may with 
equal certainty measure its continuance. If A. for instance leases 
to B. for so many years as B. has in the manor of Dale, and B. 
has then a term of ten years, in that manor, this fixes the term as 
well as if A. had expressly leased for ten years, (e) 

If the taking be for any fractional part of a year, it may be 
useful to recollect that the legal month is the lunar month of four 
weeks or 28 days. That the legal quarter of a year is 91 days ; 
the legal half-year 182 days ; and the whole is 363 days; the law 
neglecting the odd hours or fractions of days, (f) 

If a lease be made for years without specifying the precise 
number, this has been considered to be good for two years; 
ut res magis vakat quam pereaL (g) 

A general taking at an annual rent is a lease from year to year: 
but if an agreement is mad^ to let premises, as long as both par- 
lies please, reserving a compensation de die in diem^ and not refer- 
ring to a year or any aliquot part of a year, it is strictlita tenancy 
at will. (//) 

Art agreement for a lease at a certain rent, and that the lessor 
should not turn out the lessee so long as he paid the rent, and 
should not sell any article injurious to the lessor’s business, 


(c) 5 Rep. 19. a. Scovcls r, Cavcll, 
1 Leo?' 317. Liversage v. Cables, 
Moor. 267. 

(40 Dy. 160. b. pi. 43. Dowsers case, 
€ro. £liz. 25. Moor. 26. pi. 67. Oreen< 
wood tf. Tyber, Cro. Jac. 563. Grub- 
bain's case, 4 Leon. 246. 


(e) Co. Lilt. 45. b. Boraslon's case, 
3 Rep. 19. 

(/) I)y. 345. a. pi. 5, 

(g) Bro. lit. Lease 13. 

(5) Richardson v. Langridge, 4 
Taunt. 128. 
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either purports to be a lease for life ; or if by parol, will operate 
as a tenancy from year to yean The notion of a tenqncy from 
year to year, the lessor binding himself not to givenptice to quit, 
has long sfilce been exploded, (i) 

If a lease is made for one year, and so from year to year, as 
long as both parties please ; it seems to be the general Opinion of 
the profession, founded on the authority of the case of Denn d. 
Jacklin v. Cartwright ; (j) that it is a lease for two years at least : 
but the authorities do not appear to have beeii well considered by 
the court in that case, (k) Since, however, the case of Denn v. 
Cartwright, it has been held at nisi prius that, upon a taking 
for 13 months certain, the tenancy might be determined at the 
end of the first year : but the court laid great stress on the word 
certain.” (0 

It is clear, however, that after the first year every new year is a 
springing interest arising on the first contract ; so that neither party 
can determine the tenancy before the end oflhe current year. After 
the first year the lessee becomes tenant for years ; so that if rent is 
arrear for one of two years and part of another, it may be alleged 
to be due upon one entire lease; (?>/) neither is this contrary to the 
statute of frauds, if the lease is made by parol, because the statute 
has reference only to the number of years prospectively, (n) 

A tenancy from year to year has become, in modern times, a 
very general species of letting : the law likewise, in many cases, 
implies it ; because it is more convenient than a tenancy at will. 
Thus the receipt of rent by the remainderman or reversioner after 
a lease has become void, or is expired, is evidence to be left to a 
jury of a tenancy from year to year ; and if no other tenancy ap- 
pears, it jflll be presumed that such a tenancy existed during the 
time for which the rent was paid.(o) 

(0 Doe d. Warner v, DrowTie, 8 East. Mason, 1 Mod. 3. 2 Keb. 643. Agard 
165. Docd Rigge r. l3dl,5T.R.47I. r. King, Cro. Eliz. 775. Yearbook, 
(j) % East. 3J, 14 lien, Vlll. 10 U. cited 6 Rep. 35. b. 

(/t) Compare what is said by lAird Kcilw. 163. 

'^enborough, C. J. with the cases. (/) Thompson o. Mabcrlcy, 2 Campb. 
.iSirch r .Wright, 2 T. H. .380. Harris N. P. C. 573. 

V, Evans, Anibl. 329. I Wils. 262. (7/z) Rotting o. Martin, I Cainpb. 3 17. 

Cockerell v, Owcirall, Cases, t. Holt. (») Birch r. Wright, 2 T. R. 380. 

417. Dod V. Monger, 6 Mod. 215. (o) Roc d. Jordan v. Ward, 1 H.Bl. 97. 

Anon. 12 Mod. 610. Go.stwicke v. Doe d. Martin v. Watts, 7 T. R. 83. 
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In the case of Roe cl. Brune v. Prideaux (p) upon a special 
verdict, it was contended that the principle upon which a 
tenancy from year to year was implied was that the rent was 
a compensation for the land : therefore, that if tfte antient 
rent bore no proportion to the rack-rent, no such tenancy 
could be implied ; because the antient rent could not be a com- 
pensation for the land. The ease of Right d. Dean of Wells 
V. Bowden (9) was cited in support of this position; where 
on a special case it appeared that certain copyhold lands had 
been demised, by copy, to A. for the lives of B. and C. ; after the 
death of A., B. was admitted, and died in possession, having 
paid the reserved rent during his life : and his widow was held not 
entitled to her freebench ; but that was because he was a mere 
cestui quexie; and the payment of rent did not create a tenancy 
from year to year, because it expressly appeared that there was 
another tenancy neither void nor unexpired, in respect of which 
the payment of rent was made. 

Where land was leased for one year, and over for nine years or 
twelve, as should be determined by a stranger, and no term was 
fixed, the lessee holding over was considered a tenant at will; 
for the agreement made it so, and shut out tenancy by suffer- 
ance. (r) 

If a lease is made for ten years at the will of the lessor, it is a 
good lease for ten years certain, because the last words are void 
for repugnancy. So if a lease be made at will for a year, and so 
from year to year, it is a lease at will only on the same prin- 
ciple. (s) 

A limitation, however, from year to year, till fifty or more 
years are completed, is a good lease, for the whol^term; or 
rather it is only the old mode of eirecting what is very usual in 
modern times ; for it is a lease for so many years determinable at 
the option of the parties at the end of every year. (0 

It may be observed, with reference to the execution of agree- 
ments for leases, that in certain cases from reasons of public 
policy, the nature of the purpose for which the land is to be granted. 


(p) 10 £!ist 16:i. Doe d. Bruuet’. Year book, 15 Edw. IV. 6. 

Kawlius, 10 East. 261. (s) firo. Lease, 13,22. 

(q) 3 East. 266. (I) Bac. Abr. Lease, I. 3. 

(r) Bedford c, JoJiiioon, 2 Sid. 153. 


o 
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will often (letermine the period for which the lease should be 
made. Thus farming leases are generally for twenty-one years 
or three lives, or for some period of years determinable on 
lives; and building leases are generally for ninety-nine years 
absolute. 

The next point to be considered in this part of our subject has 
reference also to the same object; namely, the certainty of the 
duration of the term. A lease for years must have a certain be- 
ginning, and a certain end. The commencement, how^ever, may 
depend upon a contingency, or condition precedent ; or it may de- 
pend on an event which will probably happen, but which may be 
uncertain as to the precise time of its arriving. 

If a term of years be created de novo to A., if he so long live, 
and if he dies within the term then over to B. for the residue of 
the term which shall be unexpired ; this is a good lease in remain- 
der to begin in Jiituro : and it is sufficient that when B. takes 
possession, the term will be reduced into certainty. (?/) Sonny 
number of limitations of the same nature will take ellect as re- 
mainder ; and a present interest in the nature of a term of years 
will pass if the grantees are in esse; if they are not in essc^ no estate 
of freehold is requisile to support such a remainder, although 
in its nature it is contingent, (r) 

If a lease be made for so many years as A. shall name, the fixing 
of the number of years is a condition precedent, and no interest 
will pass so as to charge the land till A. names the period. ( r) 
So if a term is limited to commence on B’s paying a sum of money 
to the lessor, this is a condition precedent to the lease taking 
effect. (?/) It is essential in these cases that the lease should bo 
reduced ^to certainty in the lifetime of the lessor, Jjeca use after 
his death no interest can pass out of him. If, therefore, the lessor 
leases for so many years as his executors shall name, this lease is 
void, because the executors cannot be in rcruin nalura till after 
the death of the testator. It seems also to be equally essential 
that the grant should be reduced into certainly in the lifetime of 
the lessee ; for his executors or other personal representatives 

(m) Wright V- Cartwright, 1 Burr. Fcarne's Cent. Rem. c. 2. s. 2. 

282. Co. Lit. 45. b. 3 Leon. 200.pl. (j) Plowd. 273. b. Co. Lit. 45. b. 

252. ‘ {y) Co. Lit. ih. 6 Rep. .35. a. I 

{v) Tlie Rector of Chedington’s Roll. Rep. 849. 
case, l , Rrp. 153. contra, Bui see 

1 
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cannot take what has not been vested in the testator or intes- 
tate. (s) 

If a lease be made to A., B., and C., for their lives, and a cove- 
nant that the land shall remain to the assigns of the survivor for 
years; this is not a mere naked power of nominating, but it is a 
good lease and interest in the survivor, (a) 

Inaccuracies in the limitation of the time at which a lease ought 
to commence have generally been remedied by the courts. It 
has been determined for instance, with respect to deeds which have 
no date, or a void or impossible date, and the term has been limited 
to commence from the date, that the delivery of the deed should be 
considered as the date, for the purpose of fixing the commencement 
of the term. If, however, the particular time seems to be an essen- 
tial part of the agreement, the court cannot supply the defect, and 
the lease consequently must be void for such uncertainty. (5) 
Where also a lease was made to begin from the feast of the 
Virgin Rlary, without stating, in certainty, whether the Feast of 
the Annunciation or Purification was intended ; such an uncer- 
tainty was considered as incapable of remedy, (c) 

It was ruled in a case (e/) at Nisi Prius, that where the hold- 
ing which may be presumed to be by parol, (e) is from Michael- 
mas generally, the custom of the county as to whether new or old 
Michaelmas was meant is admissible in evidence. But if such a 
demise is by deed, parol evidence is not admissible. Therefore, in 
another case in K. B. it was decided that since the alteration of the 
stile, the feast of St. Michael generally means new Michaelmas, 
unless there is some reference in the deed to a prior holding from 
Old Michaelmas; and it was furlhci held that no evidence was 
admissible to shew the parties meant Old Michaelmas, (f) 
Wher€*leases have a good date, and the habendum does not spe- 
cify the time at which the lease is to commence, or the habendum 
is from the making, or from the sealing of the deed, or from hence- 
forth, these take eflect from the delivery ; for before delivery the 
lease is no deed at all; and, therefore, from the making or from 

(*) 1 Rep. 155. Lilley V. Whitney, terbury v. Wood, 1 Esp. N. P, C. 197. 
Dy. a. (<?) Sec 1 Phill. Ev. 5S4. The rc- 

(a) Clarke V. Sydenham, Yelv. 85. port does not state the fact '• 

(5) Anon. 1 Mod. 180. (/) Docd. Halit*. Benson, 4 B. & A. 

(c) 1 Leon. 227. Bac. Ahr. Lease, 588. Doe |L Spicer v, Lee, 11 East. 

I* *• 312. . / 

(d) Farley d. Corporation of Can- 
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henceforth relate to the delivery. In all such cases the day of 
the delivery is taken inclusively, (g) 

Formerly a doubt frequently was agitated as to the construc- 
tion of the words “ from the date” and “ from the day of the date;” 
the former being considered inclusive of the day of the date, and 
the latter exclusive : so that where the tenant of a particular 
estate, with a leasing power, was expressly restrained by the na- 
ture of his power from making reversionary leases, this trifling 
distinction was the instrument frequently of great injustice to an 
innocent lessee. The whole difficulty arose from the different 
meanings attached to the word dn/e.” When taken strictly, it 
means the act of the delivery of the deed : but in common par- 
lance it means the day of the date. Those who used the two 
expressions evidently thought them synonymous : but, by a very 
precise and technical construction, leases from the day of the 
date were held to be reversionary leases, because in considera- 
tion of law a day is an indivisible point ; and it is the principle of 
our law to .exclude the whole day of an act done, or an event 
happening, (h) But this question has been set at rest by the case 
of Pugh V. The Duke of Leeds, (i) in which the court determined 
that ‘‘from the date” and “from the day of the date” mean the 
same thing, and are both to be construed inclusive of the day of 
the date. 

In the demise of a reversionary interest, if the lessor recites a 
lease which afterwards appears to be void, or a lease is recited which 
does not exist, and the new lease is limited to commence after 
the recited lease, this second lease shall commence presently, 
because in the judgment of law a void limitation and no limita- 
tion are all one. In these cases the commencement being re- 
ferred to a thing not in existence, cannot be governed by it ; and, 
therefore, it is as if there was no recital, which would leave 
the lease to begin presently as the strongest construction against 
the grantor, (/c) 

So if the lessor misrecite a good lease in a point which is mate- 
rial, such as the date, the new lease is held to commence imme- 
diately ; although, as long as the old lease continues, the second 

(g-) Co. Lilt. 46. (/f^Bro. tit. Lease, 62. Miller i». 

(h) Lester V. Garland, 15 Ves. 248. Mainwaring, Cro. Car. 399. Bassett 
And Cookr. Darbison, Carth. 289. v, Lewis, J Lev. 77. Dy. 261. b. pi. 

(f)Cowp. 714. s; 28. 
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can only commence in computation of time^ ofhd not in interest* 
In caseS) however, of mis-recital, if the reference to the estate of 
the first lessee is general and not to any specific lease, as it is 
recited, such a mis-recital is immaterial ; and the second lease will 
not commence, either in computation of time or in interest, till the 
expiration of the former. (/) 

The recital of a lease is no evidence of its existence; therefore, 
if the jury, on a special verdict, find the indenture containing the 
recital, but do not find the lease which is recited, it seems that 
the court will intend that there is no such lease ; and the second 
lease, if made to commence after the recited lease, will commence 
immediately, as it would if no prior lease had existed, (m) 

It has been seen that the commencement of a lease for years in 
point of time may precede its commencement in interest. The 
antedating it, therefore, affects it with no uncertainty. Where, 
therefore, a lease was made habendum from the Annunciation last 
past for the term of twenty-one years next ensuing the date 
hereof, it was held that the lease commenced in computation of 
time from the Annunciation, although it commenced in interest 
only, from the delivery of the indenture, (w) So a lease to hold 
from a day past for fifty-years, thence next ensuing, the said term 
to commence after the surrender, forfeiture, or other determina- 
tion of an existing lease of the same premises, was considered suf- 
ficiently certain in its commencement; although in computation 
of time it commenced previous to its commencement in in- 
terest. (o) 

Where a lease was made of black-acre for ten years, and ano* 
ther lease was made of white-acre for twenty years, and afterwards 
a lease was made of both for forty years, habendum after the end of 
the said several demises for ten years and twenty years : it was 
held the new lease might have several commencements reddendo 
singula singulis, (jp) 

(/) Mount V, Hodgkin, Dy. 116. a. (n) Moor v. Musgrave, Bridgm. 98. 
Halswell v. Aylsworth, 2 Roll. Abr. 55. Mayn v. Beak, Cro. Eliz. 515. Eut- 
Footv. Berkeley, I Lev. 234. 1 And. ter r. Mills, Cro. Eliz. 662. Martin 
3. Rowe V. Huntington, Vaugh. 78. r. Wentworth, Noy. 1. 

(o) Enys V, Donithorne, 2 Burr. 

(m) Rowe v. Huntington, Vii^gh. 1192. 

80. Palmer's case, 4 Rep. 74. Dar- (p) Justice Windham's c.'ise, 5 Rep. 
celt’s case, I Roll. Abr. 849. Elmc 7. Wrotesley v. Adams, Plow. 198. 
V. Leaves, ibid, 85u. Veal v. Roberts, Cro. Eliz. 199. 
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A prior and convent in 1 Hen. VIII. made a lease for three 
lives, and afterwards made another lease of the same lands for 
years to another person, and then made a concurrent lease to a 
third. Qeeen Elizabeth reciting the lease for three lives, and 
also that two lives were expired, granted a lease for years after 
the expiration of the third life, or whenever the lands should by 
any means come into the hands of the crown. Hale, C. B. 
thought that if all the preceding leases hud been correctly recited, 
the lessee would have bad his election whether the lease should 
commence after the estate for life or years : but the case was not 
adjudged, (q) 

Many other cases might be enumerated : but it is unnecessary to 
state them at length as they do not establish any new principle. 
The general rule to be deduced from all is to give effect to all 
the words of a deed consistently with the intention of the parties; 
with this correction, however, in the grants of private persons 
that the grant shall be taken most strongly against the grantor, (r) 
Where land is demised by copy for three lives, and then a 
lease of (he freehold is made for years, habendum after the death, 
forfeiture, or other determination of t!ie copyhold estates; the 
estate for years docs not commence till after the widow’s frci- 
bench, if she be entitled to it by the custom, since in eftecl thf 
freebencli is part of the copyhold estate, {s) 

Where (0 a lease had been made for sixty years, with a pro* 
viso for re-entry if the lessee should die within the term, and tiien 
a second lease W'as made for sixty years, to commence when tlie 
possession should become vacant by death, surrender, or other- 
wise: it was held that this lease could not commence upon the 
death of the lessee within the term, because the possession could 
not become vacant without a re-entry ; but it would at all events 
take effect after the expiration or effluxion of time, unless it com- 
menced before upon the surrender of the former lease, or upon 
the re-entry of the lessor after the lessee’s death within the term : 
neither was there any election given to the lessee to consider it 
as commencing at one time more than another. 

(g) Apricc v. Hayes, Bard. 498. Bridg. 100. 

(r) See The Collegeipf Manchester (ty Clark v. Candle, 2 Sid. 165. 1 

V. Trafford, 2 Lev. 241. 2 Show. 31. Lev. 20. but not adjudged. 

Seamanf $ case, Godb. 166. Dj. 261. (/) The Bishop ofBatii’s case, 6 Rep. 

b. in marg. Newsham e. Carew, 34. 
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Where (u) a lease for years was made to commeuce after the 
surrender of a prior leasey W^ray, C. J. held that if the lessor 
accepted a surrender from the first lessee without giving notice to 
the second, the surrender should not be prejudicial to the second. 
This, however, is on the supposition of collusion between the 
lessor and the first lessee : but if there is no collusion nor fair 
excuse for the second lessee's not taking notice of the surrender, 
it seems reasonable that the second lease should commence from 
that time, although no formal notice should be given by the 
lessor. 

By the stat. 19 Charles II. c. 6. (x) it is enacted that any per- 
son for whose life or for any term of years determinable on his 
life, an estate shall have been granted, shall remain beyond seas 
or elsewhere absent themselves in this realm, by the space of seven 
years together, and no sufficient or evident proof be made of the 
lives of such persons in any action commenced for the recovery of 
such tenements demised by the lessor or reversioner, the person or 
persons on whose life or lives such estate depends shall be ac- 
counted naturally dead. A power is given to challenge jurors 
upon the exception that the greatest part of their real estate is held 
by lease or copy for lives. And a proviso is added, that if after 
eviction the person on whose life the estate depended should 
return from beyond sea, or should be proved to be living, the 
tenants may re-enter and hold the lands for their former estate, 
and may recover for damages against the persons who received 
tilt profits since the eviction the full profits with lawful interest, 
from the time they were ousted, as well in the case where the per- 
sons on whose lives the estate depended shall be dead at the time 
of bringing the action as if such persons had been living. 

In Doe d. George v. Jessonf^) it was held that the presump- 
tion of the duration of life of such persons ended at the expiration 
of seven years from the last time they were known to be living; 
and in a later case (w) the fact of a tenant for life not having been 
seen or heard of for fourteen years by a person residing near the 
estate, though not a member of the faftiily, was considered prima 
faciv evidence of his death. In a case (a) before Lord Holt, he 

(tt) Gurney v. Saer, 3 Leon. 95. and A. 433^^ 

(or) Irish Statute, 7 Wm. III. c. 3. (a) Holman i?. Exton, Cartb. 246. 

(^) 6 East. 85. 1 viii. Abr. 1 12. 

Due d. Lloyd r. Deakin, 4 B. 
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ruled at Nisi Prius that ^here a lease was made in reversion, to 
commence after the deaths of lessees in possession for a similar 
term, if they so long lived, the lessees in reversion were rever- 
sioners within the statutes. 

Ill a very late case (b) where it appeared that a lessee for years, 
determinable on lives, had paid an advanced rent during a 
dispute whether the last cestui que vie^ who had been absent for 
many years from the kingdom, was alive, the Court of Chancery 
granted a commission to examine witnesses to prove that the 
cestui que vie was still living, upon the terms of the lessee (the 
plaintiff) paying into court the arrears and accruing payments of 
the advanced rent which he had been accustomed to pay. This 
case, the Lord Chancellor observed, presented the peculiarity that 
at a particular period, when the parties differed on the fact, 
whether the cestui que vie was living or dead, they came to an 
agreement by which the rent was raised from twenty shillings to 
twenty guineas; and at a subsequent period from twenty guineas 
to forty-two pounds. If the cestui que was alive, in justice the 
estate ought to have been held at the rent reserved : but a diffi- 
culty in recovering the amount paid beyond that rent would be 
created by the dispute whether he was living, and it seemed fair 
that the plaintiff should continue to pay the ¥2L which be had 
been accustomed to pay without prejudice to the question whether 
be should be relieved against so much of the payment as was 
additional to the rent reserved. 

By the stat. 6 Ann. c. 18. (c) it is provided, that any person 
having any claim or demand in remainder, reversion, or expect- 
ancy to any estate after the death of any person within age mar- 
ried woman or other persua whatsoever, on affidavit made in the 
Court of Chancery, that he hath cause to believe that such minor 
married woman or other person is dead, and that the death is con- 
cealed by the guardian, husband, or other person, may once a 
year move the lord chancellor to order (who is authorised and 
required to order) the guardian, trustee, or other person conceal- 
ing, or suspected of ebneealing (the death of) such person, at such 
time and place as the court shall direct, to shew to such person of 
persons, not exceedii^ two, as shall be named in such order by 
the party prosecutingft, such minor married woman or other per- 
son aforesaid. In case of neglect, the court may order the person 

(b) Bruwu V. PclrC; 2 Swansl. 235. (r) Qu. Irish Statute. 
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to be produced to the court, or to commissioners, two of whom 
shall be named by the person prosecuting the order; and in case 
of non-production, the minor married woman, or other person so 
concealed, shall be taken to be dead ; and it shall be lawful for the 
person entitled in remainder, &c. to enter. Provision is also 
made for producing persons beyond seas to others appointed for 
that purpose; and for re-entry and recovering the intermediate 
profits in case of the person on whose life the estate is holden after- 
wards appearing. If the person required to produce the other 
make it appear that he has used his best endeavours to do so, 
and that he cannot compel the party to appear, and that such party 
is living, he may continue in possession. Upon this statute Sir 
W. D. Evans observes, that it does not appear to have ever been 
acted upon ; and that in general a bill of discovery is a more con- 
venient remedy. Ex parte Grant(d) appears to be a solitary ex- 
ception to Sir W. D. Evans’s observation, in which the lord 
chancellor made an order according to the statute. 


A lease for years or for life may become void upon any colla- 
teral condition or contingency which the parties may agree upon. 
In the case of terms for years this uncertainty of their probable 
duration is not inconsistent with their nature, if in other respects 
during their existence they may be considered as independent 
estates ^r years. An uncertainty of this kind is contained in the 
word term as distinguished from a fixed period of years. There- 
fore the commencement of a lease, limited to commence after the 
expiration of a former lease, may be accelerated by the surrender, 
forfeiture, or extinguishment, of the interest of a prior lessee, (e) 
A lease for life may be made determinable upon any collateral 
event. So a lease for years may be made determinable even upon 
lives, although a lease for years in terms cannot be made for so 
many years as any person st^ill live. The reason is, that in the 
latter case it cannot be distinguished from an estate for life : but 
in the former the lives are collateral to the estate for years ; and in 
the m^an time the lease is for an absolute term to all intents and 
purposes. (/) 

If a lease ^e made for years if C. so long live, and C. is dead 

id) 6 Ves. 512. (/) Co. Lilt. 45. b. 1 Roll. Abr. 

{e) Wrotesley v, Adams, Dy, 177. b. 84s. 1 Browul. 125. 
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at the time : this is a lease for so many years absolute, as the 
strongest construction against the grantor, (g) But where (A) a 
demise was made for twenty-one years to A. and B., aad if they 
should die within the term, then to D. in the same manner and 
form as to A. and B., D.’s term was held to be determined by 
the death of D. 

Where a term for years is made to two persons, if they so long 
live, or to one for years determinable on the life of two or more 
others, the life of the survivor is not implied ; and therefore, if the 
lease be intended to extend to the life of the survivor, it must be 
so expressed. The law, as has been already mentioned, makes 
the life of the survivor a parcel of the estate fn freehold leases, 
and therefore the mention of the life of the survivor is superfluous : 
but an estate for years determinable on lives is merely a con- 
ditional estate, to which the law attaches no incidents distinct from 
other estates /or years. The condition, therefore, partakes of the 
nature of all collateral conditions, and cannot have an implied as 
well Qs express meaning. The express meaning in this case is 
that all the cesiuis qua vies should be living during the continuance 
of the lease; and although in common language (he life of the 
survivor is implied, the law construes that to be a severance of 
the entirety of the condition. So in freehold leases, a condition 
that a lease for life shall continue as long as A. and B. dwell in 
Norfolk, or are justices of the peace, being merely collateral, tlie 
failure of one living in Norfolk, or continuing a justkeof the 
peace, will in the same way put an end to the lease. (/) 

If, however, one joint-tenant lease his share for years, if he and 
his companion so long live, the circumstance of the joint- tenancy 
will support the condition ; and the lease will not determine on the 
death of one, because these words are no more than the law 
would have implied if they had not been expressed. But if the 
lessor's companion surrenders his part, or they make partition, then 
the lease will stand singly on the life of the grantor ; because the 
interest which was given them and their lessees in the life of each 
other is gone by the severance ; and the condition is not satisfied 
by the death of the other joint-tenant in the life of the lessor, 

(g) Jenkins's Cent. 305. 66. Daniel v. Wadduigton, Cro. Jac. 

(h) Henning n. Blake, 2 And. 17. 378. Bailes v. Wenman, 1 Venlr. 74. 

(i) Brudenali'scase, 5 Rep. 9. Plow. Wilkinson's casp, Hetl. 76. 

422. a. Hughes v, Crowlher, 13 Rep. 
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liecause the law never implies any thing to the prejudice of the 
lessee. (A:) 

So where (/) a lease was made for years, if A., his wife, or 
any of their issue should so long live, (he use of the disjunctive 

or” distinguished it from the other cases: but it was admitted, 
that if the words had been, if A. and his wife and their issue 
should so long live, all their lives jointly would have been a 
measure of the estate ; and by the death of one it would have 
been determined. 

Where (m) there was an hahendum limiting an estate to two 
jointly for a certain number of years, a proviso that the term 
^should cease, if the lessees died within it, was likewise held to 
admit of a greater latitude of construction. The lease at first 
l>eing general and absolute, was supposed to give them a joint 
tenancy in the term ; and then the proviso which came after, 
though it was held to prevent the term from going to the exe- 
cutors of the survivor, did not terminate the diease before the 
death of both. 

Where <72) a lease was made for years, if the lessee so long 
lived and continued in the Icssor^s service; it was held that the 
lease did not determine by the death of the lessee within the 
term, because the act of God rendered it impossible that the 
lessee should serve any longer. The court indeed were not 
unanimous: but the case has been recently mentioned without 
di6appr(4)ation by Xjord Ellenborougli, C. J. (o) So where (p) 
a lease was made to a feme widow for a term of years, si tamdiu 
Ttxcril vidua et inhabiiaret super preemissa; and she died within 
the term, without having married again ; the term was held not to 
have determined, because the condition was become impossible 
by the act of God as it seems; for if it bad been a limitation for 
years si tamdiu vixerit vidua^ there the estate would have deter- 
mined on her death ; because it might be intended that it was a 
provision for her life, subjectbnly to a previous determination in 
case she married: but here the latter clause that she should dwell 
on the premises excluded the supposition that the lease was made 
for her jointure only. 

(fc) DaiiicU V, Waddlngton, Cro. (n)Wrcnford v, Ct;yl«Sy Cro. Eliz. 
Jac. 378. Harblti v, Loby, Noy. 157. 643. 

See Sheph. T. 1 10. contra. (a) See 6 East 534. 

(0 Baldwin v. Cook, Moor. S39. (p) Sawyer v. Hardy, Moor, 400. 

(f«) Dy. 67. 
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^ In the case of Doe d. Bromfield v. Smith, (9) whicff has been 
alrejidy mentioned under the head agreements,” Bromfield 
agreed to let her house to B. during her life, supposing it to be 
occupied by B., or a tenant agreeable to A. B. occupied during 
his life ; and the question was whether any interest survived to his 
executor, against whom an ejectment was brought, so as to en- 
title her to a notice to quit. The court having determined the in- 
strument to be an agreement, and not a lease, — Liord Ellen- 
borough, C. J. said The first material words are, that the agree- 
is to continue ^ during my life.* The term therefore could in 
no event exceed Mrs. Bromfield’s life. Then it goes on ‘ sup- 
posing it to be occupied by himself, or a tenant agreeable to me,* 
those I consider as words of condition requiring B. either per- 
sonally to occupy the premises, or that he should occupy them by 
some other tenant agreeable to her ; still regarding it however as 
in effect the occupation of B. himself. His interest therefore 
ended#ilh his l|fe; and as he continued in possession* to the last 
upon the terms of the agreement, we cannot refer his possession 
to any other title, and consequently the ejectment was well brought 
upon bis death, without giving his executor notice to quit. If 
any interest had survived to her, the case would have been open 
to another consideration : but no interest vested in her.” Thereat 
of the court were of the same opinion. But Lc Blanc J. seemed 
to attachaome weight to the circumstance, that the agreement was 
only to let to B. without saying his executors. The learned 
judge perhaps did not recollect, that the agreement was to grant 
a freehold lease; in which case it would not naturally occur how 
the interest would be disposed of after B.’s death, if any such 
interest should survive. But supposing that the lease was a 
chattel lease for argument's sake, the clause as to personal occupa- 
tion would undoubtedly have appeared to be repugnant : but 
whatever difference such a circumstance would have made, if 
the word “ executors” had been used, perhaps it is carrying tlie 
doctrine too far in the case of mere agreements to infer any thing 
from its omission, when such words as heirs, executors, adminis- 
trators, and assigns, are so universally considered as includjpd in 
the grantee’s own person, (r) if from other circumstances the 
grant is considered extensive enough to carry an interest trans- 

(9) 6. East. 5S0. 258. 2r4. Bui sec Williams v, Cheney, 

(r) Sec Weathcrall v. Geering, 12 3 Ves. 59. 

Vcs. 501. Church v. Brown, 15 Vcs. 
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niisftible to representalives. Sir W. D. Evans observes, that tbfs 
position of ^ learned judge cannot be acceded to without very 
serious and extensive consequences : for that it is perfectly un- 
usual in executory agreements, especially where they are made, as 
is commonly the case, without professional assistance, to mention 
the words, the omission of which was supposed by Mr. J, Ee Blanc 
to limit the extent of the interest demised. And, even in con- 
tracts for the purchase of an estate of inheritance, it is very sel- 
dom that the intention of conveying tlie property to the purchaser 
and his heirs is particularly expressed. The insertion moreover 
of the words executors and administrators,” even in perfect 
instruments of assurance, is very seldom requisite in respect of 
their legal operation, however customary as matter of technical 
jR>rm. In the case of an actual demise to W. S. for the life of 
A.B. with no particular circumstances to indicate an intention 
that it should determine upon the death of W. S., it is perfectly 
clear that the executors would be entitled to hold, and by the 
statute of frauds be substituted in the place of general occupants ; 
and it is repugnant to suppose (hat the construction of a pre- 
paratory agreement should be atfecied by the non-insertion of 
terms, the omission ot* which would not vary the effect of a more 
perfect assurance. It may also be observed that the reasoning of 
Lord Ellcnborough, as reported, should be viewed with some 
caution in conformity to the very important observations of Sir 
W. D. Evans given in a former page. His interest, (/.c. B.’s 
interest) therrifore,” observed bis lordship, “ ended with his life ; 
and as he continued in possession to tlic last upon the terms of 
the agreement, we cannot refer his possession to any other title.” 
These words seem to convey the notion, tliat the accidental circum- 
stance of the tenants continuing in possession, according to the sense 
of the w'ords of the agreement, should have a retrospective opera- 
tion in interpreting the meaning of the parties at the time of enter- 
ing into the agreement ; which seems clearly to militate against 
every sound rule of interpreting the intention of agreements. 

Although care must he taken that the limitation of a lease for 
years shall not amount to a lease at will only ; yet there is no 
objection to a proviso that after a certain period of years the 
lessor or lessee, or both, may have the option of determining the 
lease before the whole period originally fixed has elapsed. Leases 
accordingly are frequently made for 21 years determinable at the 

2 n 
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option of the parties at the end of seven, fourteen, or any other inter- 
val of years, (s) Reasonable notice must be given befq|| the expira- 
tion of each period of the intention to determine the tenancy. (/) 

If there is no provision to determine the lease at the will of 
either party, and the lease is in the alternative for seven, four- 
teen, or twenty-one years, the lessee may take the terra which is 
most beneficial to himself, and the lessee alone has the option of 
determining the lease at the end of these periods, (it) 

In some cases six months’ notice is specifically stipulated for : 
but where (a:) a lease was made for seven years, with a proviso 
that the lessee might determine the term at the end of the first 
three or five years, giving six months’ notice ; and that after the 
expiration of such notice upon payment of all rents and duties to 
be paid by the lessee and performance of all covenants the lease 
should be void ; it was held that mere notice was not suflicient, 
but that the performance of the covenants in the lease was a 
condition precedent to the determination of the lease. 

In a late case, in the lease of coal-mines which reserved 
a royalty rent for every ton of coals raised, and contained a 
proviso, that the lease should be void to all intents and purposes, 
if the tenant should cease working at any time for two years ; after 
the working had ceased more than two years, the lessor received 
rent, and then brought ejectment ; it was held that a tenancy 
from year to year was not created, because the court said the 
cesser to work was a wrongful act; and therefore, although the 
proviso was in terms absolute and unqualified, to permit this 
construction on the part of the tenant would be to give him the 
advantage of his own wrong The lease w^as therefore considered 
as voidable only at the option of the lessor, and consequently 
that the lessor might avoid the lease upon any cesser to work com- 
mencing two years before the day of the demise in the ejectment. 


VII. The term reservation” in biases is usually applied to the 
mode in which some right, privilege, of l^iielit, is secured to the 


(•) Ferguson v, Cornish, 2 Burr. 
1032. Sees T. R.463. 

(I) Goodright d. Hall v. Richardson, 
3 T. R. 463. ^ 

( 2 <) Dana e. Spurrier, 3 B. and P. 


399. Doe d. Webb v. Dixoii, 9 East. 
15. Price V. Dyer, 17 Vcs. 356. 

(a:) Porter v. Shepherd, 6 T. R. 665. 
(y) Doe d. Bryan v. Bancks, 4 B. 
and A, 401. 

1 ^ 
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which had no separate existence before the making of the 
lease. Thus Asements and other incorporeal rights, being inertly 
manifestations of possessory right, have no more a separate exist- 
ence from the possession than personal rights have independently 
of the enjoyment of personal liberty. If the lessor therefore 
chooses to retain to, himself any right of way, or other privilege 
affecting the complete possession of the land demised, it is called 
a reservation. It is perfectly competent for him to do so; and 
the same rules will apply to such reservations, as to grants of 
similar easements over land not comprised in the lease. 

Reservations, however, between landlord and tenant usually 
signify a stipulafioti for the render of rent, or other services to 
(lie lantlhji'd as a compensation for the enjoyment of the land 
demised. There arc two kinds of reservations which are thus 
made oii leases, rents, and keriots, both of which are called 
services ; liccansc lliey are in lien of corporeal services, which in 
ancient times was the only mode of remunerating the landlord. 

Rent service, observes Littleton, (r) is wdicre tenant holds of his 
lord !)y fealty and certain rent ; or by homage, fealty, and certain 
rent ; or by other services and certain rent : so that the essential 
property of rent service is, that U should be certain both in 
quantity and times of payment. Tt is the nature however of 
heriot service to bo uncertain both in value and the time of 
payment. A heriot has been described nearly in the same 
words, both !>y Bracton (n) and Flcta; X^) \\x, uhi tenens liber 
x(l scroll ill rnorte sud respicit domimim simm de quo tenuerit 
(ic inciinri arcrio siio zrl de scenndo meliori averio suo secundum 
eomuciiidiucm locornm^ quee quidem prccstatio rnagis fit dc gratia 
quart! de Jure ct quee hcercdltatem non conlingiL Which descrip- 
tion plainly points at the two species of heriots ; namely, heriot 
service which the free tenant paid, and heriot custom paid 
by copyholders whose tenure is derived from villenage. The 
expression quee hcercdltatem non coniingif'^ relates merely 
to the distinction between such services and reliefs, and other 
incidents implied by tbi feudal law in cases of descent, as an 
acknowledgment of superiority. Heriot service therefore, in its 
more common sense, is a service incident to ancient tenure upon 
a grant in fee simple created before the statute of quia empiores : 


(%) Litt. $. 213. 

(a) Bract, lib. 2. ful. 86. a. 


2 B 2 


(A) Flcla, lib. 3. c, 18. 
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but it ina|r be reserved likewise^on a lease Tor lives or^years, or 
for years determinable on lives. In all respects, except its uncer- 
tainty, a heriot is of the nature of other services. 

’ Rendering, reserving, yielding, and paying, are said to be the 
most appropriate words of reservation : but any words clearly 
shewing .the intention of the parties are sufficient for that purpose. 
Where (c) a lessee therefore covenanted to a certain sum 
per annurriy it w^as held a good reservation of rent : but where 
there was a reservation of rent, and the lessee further covenanted 
to pay two capons, the latter payment was considered only in 
covenant, because the intention appeared to be to keep it distinct 
from the payment of rent, (cf) 

At the common law no rent could be reserved on a bargain and 
sale of land, because nothing passed but an use; and no rent 
could issue out of a use: but now, by the express saving of the 
statute of uses, a rent may be so reserved, (c) 

Since it is the essential property of rent to be certain, the 
quantity of the rent must be mentioned ; or it must be so reserved 
that, by reference to something else, it may be reduced to cer- 
tainty. Under this head various cases have occurred on the 
interpretation of different instruments, which it is not necessary 
to state at length, as they establish no new principle, but depend 
on their own circumstances : (f) but it should be recollected that 
no evidence is admissible to prove any additional rent payable 
beyond that expressedif^i the lease or written agreement, any 
more than for the purpose of varying the quantity of the estate, 
or with respect to collateral matters of which nothing has been 
said, (g) So also if there be any subsequent agreement for the 
abatement of the rent of lands, it is within the statute of frauds, 
and must consequently be in writing, and signed as directed by 
that act. (A) If the lease is under seal, the writing making the 
abatement must likewise be by deed; because it operates as the 
release of an instrument under seal. 

(/?) Harrington r. VVysc, Moor. 459. 595. ^ 

Tin. Abr. Reserv. 1. pi- 5. Anon. 12 (/) dBler t». Guy, 2 Bos. and Pul. 

Mod. 73. Dennis r. Henning, Gw. 1.54. 565. Gcrrard r. Clifton, 7 T. R. 676. 

Athowe i*. Hemihg, 1 Roll. Rep. 80. Clifton v. Walmslcy, 5 T. R. 564. 

(d) Drake v. Munday, Cro. Car. Birch v. Stephenson, 3 Taunt. 469. 
f07. If. (g) Preston v, Mcrceau, 2 Bl. 1249. 

(c) Wyk^’r. Tyllcrd, Cro. Eliz. (5) 1 Scho. and Lcf^.306. 
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Where several things are comprised in one lease, t||^e reserva- 
tion may be either entire or several : in the latter case each parcel 
will be liable only to ils own rent, (i) But no difference of 
tenure, by whicii several lands comprised in the same l^se are 
held, will create a severance of the rent ; therefore where (k) 
freehold and con^old lands were let at an entire reservation, it 
was held that IK rent issued out of the entire land, copyhold 
and freehold. 

At the present day the rent is usually reserved in money : and 
even where a corn rent is reserved, it must be understood to mean 
not a payment in kind, but the value of the corn at the market 
price at the time limited for payment, (f) 

In the case of leases of mines it is not unusual to reserve as 
rent a certain share of the produce of the mine when raised ; (m) 
that; is, not a portion of the ore or mineral in its natural state, for 
that might operate as an exception, but of the produce of the 
mine, after* it has undergone the operation of smelting, or any 
other process of separating the pure ore from the different sub- 
stances with which it is combined in its natural state, (n) The 
distinction may appear immaterial: but in a collateral point of 
view, namely, its rateability to the relief of the poor, in the hands 
of the landlord, it is of considerable importance. Rent is not 
rateable, because the stat. 43 Eliz. affects the occupiers of land 
only; and, therefore, if the actual occupier he rated, to subject 
the rent to the rale would be a double lllte upon the same land. 

The statute 32 n<?ii.-VlII. c. 28. and the restrictive statutes of 
Eliz. relating to ecclesiastical persons, and in conformity to these 
the usual powers uiidcr private settlements, require that what is 
called the accustomed rent should be reserved, or grants made 
under such statutes or powers. The statute of 32 Hen. VI IF. 
is express that a rent must be reserved : and, moreover, that the 
rent reserved must be the same or more in quantity than has been 
reserved within the twenty years next before the making of the 
lease. 

With respect to e^^iustical persons, the course of leasing 
und<*»* the statutes having been usually of long standing, little 

(0 Taiilield r. Rogers, Cro. Eliz. (1) 4 Leon. 46.pl. 122, 

341. (m) Campbell «. Lcacli, Ambl. 740. 

(*) Collins r. Harding, Cro. Ebz* (») The Earl^of P<^fret, 5 

606. 62S. . M. and S. 139. 
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difficnlty ftri<ie : if there has been an uninterrupted aeries of 
leases according to»(jthe provisions of those statutes, the ancient 
vent can never.be less than the ^jeent reserved upon the firB|e<>f 
such M|ises made after their enacl'incnt, this being fixed as the 
measure immediately after the passing of the act. If the rent on 
any new lease is increased, it will likewise follow that it can 
never be diminished upon any subsequent Icas^plnde by virtue of 
the statute, (o) 

Where lands have been recently entailed^ or where husbands are 
seised of estates of inheritance in right of their wives, the cons'truc- 
tion of the words of the statute does not appear to be so obvious. 
Where for instance, previous to making the lease, several rents, 
some greater and some less, have been reserved during the twenty 
years, previous to making the lease, whether the first or the last 
rent should be considered the accustomed^ rent has admitted pf 
some difierence of opinion : and the same diificulty arises under 
^^owers which are modelled according to the statute. Lord 
Hale(/7) and Lord Holt (^) were of opinion, (hat if various rents 
^ttad been reserved during the twenty years previous to the lease, 
the last should be considered the accustomed rent, becaijse the 
intention was that the land should not be in a worse condition than 
at the time of making the lease or setticment. In Orby r. Lord 
Mobun(r) Lord Cowper, then lord chancellor, and Trevor, C. J. 
made a doubt of this construction of the words ancient and ac- 
customable rent.” ThdH construction seems to turn upon the 
priority of the rent, so that if the land had been leased two or 
within twenty years, and various sums had been re- 
serUro, the first rent ought to be the measure of the rent to be 
reserved. It appears, however, that Lord Cowper thought it 
probable that .^he first rent would be the greatest : for he said 
that the two last might have been reserved by a tenant in fee, who 
is not obliged to reserve the ancient or any other rent ; so that if 
it happens that the first rent is less than the others, Lord Cow- 
per*s rule falls to the ground : but k is possible that Lord 
Cowper % meaning might have been the greatest rent re- 
served during those twenty years should considered the ancient 

’ (o) 2 Yiprn. 543. (q) Orby r. Lord Mohun, Prcc. iu 

(fi) ]fDri*is V. Antrobus; Hard. 325. Ch. 257. 

(r^ Prec. in (1i. 257.' 
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rent as being most for the advantage of remaindennaii. 
The point, however, now is not of mnch^jmportance, since no 
pMwers are so framed in mod^n times. Where such terms are 
introduced the better opinion,^ according to Mr. Sugden^ isvthat, 
as a general rule, the rent reserved at the time of the creation of 
the power where a lease was then in being, or the lease before it 
where no leasellias then in being, is the lease to which the power 
refers, (j) 

* 

If not only a yearly rent, but things not annual, such as heriots, 
have been formerly reserved, or any fine or other profit upon the 
death of the farmer has been usually paid, the omission of these 
in any new lease is not material, if the yearly rent is reserved. (0 
So where( 2 /) a chanter of St. PauPs being seised of a parsonagej^re 
cantarim leased a portion of tithes for two years, rendering 8/. per 
(tnnum^ and rescrvingi^pasturagcfor a colt in the land of the lessee, 
anif the lease being expired, his successor made a lease for twenty- 
one years of the said portion of tithes, rendering 8/. per annmr^^ 
but omitted the running of the colt: yet the lease was held good, 
because it was a thing reserved out of the lands of the first Icssdte 
only, which the successor could not reserve, such first lessee not 
being his lessee of the tithes. 

In the case of Morricc v. Antrobusft;) a precentor of St. 
Paul’s made a lease of lands, the antient rent whereof was 40/. 
and a couple of capons ; and he now reserved only 40/. and took a 
covenant from the lessee to pay over and above the 40/. 

a couple of capons or fis. 8d . ; and yet this was held a sufficient 
reservation to bind the successor. The case, howeve^ was 
decided on another point ; namely, that as the lease wal%ade 
with baron and feme, and the baron alone covenanted, which 
would not bind the wife surviving, .the lease coaid not be good 
against the successor. 

Whether the best rent is reserved is a point to be decided 
by a jufy, and the onus probandi lies on the party impeaching the 
lease, (x) The grcat^^iiit^ in the case cited, related to the 
species of evidence was admissible on this head'. It ap» 

(f) dugd. Pow. 610. 3d. edit, see (u) Eusden v. Djcnuis, Palm. 106. 
PMl. („) Hardr. 

(I) Dean and Chapter of Worcester's (x) Roe d. Pridcaux^Brune 'V* 

casc^ 6 Rep^ 37. Banks r.^^Brown, Rawlings, 7 East. 887. 

Noy. 110. 
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tbaC^jb^l^iiad been several tenants for life under a settle* 
mentWiCh similar lesiping; powers. The evidence in question was 
a letter received by a tenant for ^jjj^prior to the tenant for lib, 
who exercised the^ower by granting the lease impeached. This 
Jetter was from a confidential agent, and contained a minute 
account of the tenants and rents of the estate ; and this paper had 
been continued by the successive owners of the estme amongst their 
N muniments. The question was, wliether as against the tenant for 
lifd exercising the pow^, (who had preserved the paper and 
tranimitted it) or any other person claiming under* the power, 
this paper was not evidence of the ancient rent. Lord Ellen- 
borough, C.<rjt in delivering the opinion of the court said, the 
contents of this paper were adverse to the title of the person who 
had possession of it; it diminished his interest in the fine on 
renewal, in the same proportion as it r^aeA the rent to be 
reserved. The paper was written by a confidential agent at 
ihast, though it does not appear that he was the immediate 
steward of the estate at the time; but certainly, as the contents 
dhllwed, by one who had an intimate knowledge of it : and it was in 
some degree recognised as authentic by the then owner of the estate, 
the tenant for life, by this indorsement upon it, From Hobart, a 
particular of my estate in Cornwall,^’ thereby importing that the 
writer bore the degree of relation to the estates and their owner, 
which he purports to do on the face of the paper, and that the 
owner considered the pap^||p8 an actual particular of his estates. 

The question then is, wh^er this declaration of the tenant for life, 
so cmumstanced (for it is to be considered only as a declaration 
by existing rent of the tenant in question, be evi- 

dence of that fact against a succeeding tenant for life of the estate, 
having a similar limited power of leasing, reserving the ancient 
rent, who claims as a purchaser : for if he bad derived title from 
the former tenant for life, by whom tfab indorsement was made, 
the case would have been quite clear. And we think it is also 
evidence against the defendant, who from a succeeding 

tepant for life. It appears that the fS^r tenant for life, by 
whom the paper was thus accredited, was Pot only disinterested in 
respect of the particular fact of the then existing rent, but that 
he had an interest the other way to diminish the amount of it. 
^hen at this distance of time, with the means of knowledge whicli 
hi ha(f of the fact, and his interest de^ring it the dther way. 
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we think that his declaration is evidence to 

the jury.” In another par# of the Same judgment, Lord £llen« 
bbl’oiigh adds, Now this niight, if it had met the eye, 

have been used adversely to the former tenant* for life, by whom 
it was authenticated ; but could not have been used in his favour : 
he could not, therefore, have had any undue motive in preserving 
it.” Upon thellime grounds, the court thought that the entries 
in the book, of the former tenant for life, of the receipt of rent by 
the same person were also evidence of thd fact which ough| to j|^ave . 
been submitted to the jury. 

Improvements by the tenant, however val uable,^ will . not 
authorise a lease at an undervalue where the rent to be re- 
served should be the best rent; and if a fine be taken, the lease 
cannot be supported, because it is evident that, however consider- 
able the rent, it might have been increased if the fine had not 
been taken. In Shannon i?. Bradstreet, ( 3 /^) however, the tenan|^ 
having covenanted ‘ to lay out 2001. in improvements, Lord 
Redesdale did not think that circumstance alone sufficient 
avoid the contract, although it was argued that this covenant was 
equivalent to a fine. Lord Redesdale, in this case, laid some 
stress upon the circumstance of there being no evidence of fraud 
or collusion between the lessee and tenant for life : but Mr. 
Sugden justly questions this principle. The simple question, in 
these cases. Is the rent the best rent? If it be not, the lease must 
fall to the ground, however fair the trahsaction. Thus far Mr. 
Sugden seems to have been right: but when he says that* it 
should seem that, although the rent reserved be the fuN of 
the land^ yet, if satisfactory evidence could be produced to a jury, 
that a tenant was willing to give an additional rent in lieu of the 
money agreed to be laid out in improvements, thelease could not 
be ^supported ; his own clo^rine requires as much caution in its 
application, as he considers necessary in the c^se alluded to 
before Lord Redesdale. Where there is a power to lease at 
the best rent, if the trarymetion is fair and no fine or other colla-^ 
teral consideration is | 9 ln by the tenant for life leasing under 
the power,#or any injurious partiality shewn by him in favour of a 
particular lessee ; it has been held that the lease cannot be set 
aside merely on the ground that the rent accepted was not the 
highest offered at the tinio of making the lease, becausein the 
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icboice of a tiiiant many things are to be considered besides 
the amount of the root which wouU give a preference to one 
tenant over another who had oifer^a higher rent. (%) 

In a case referrell to a master in chanceiy (o) the master reported 
in the Allowing manner : But as to the said lease No. 9. whereby 
not only the honour of Gloucester^ but likewise sixteen several 
manors in Northamptonshire, and i|||pre particiilnidy the manor of 
Bougfaton, and a great walk, and iBoughton Park, with the deer 
tli(^in, together with other lands in Northampton, and also the 
inamr of Beaulieu in thecounty of Southampton, were demised to 
A.for twenty-one years absolute, at the yearly rent of 600/.(under a 
power to^ease at rack rent,) the said master did conceive from (he 
general, extensive, casual and uncertain natures and values of the 
greater part, at least, of the premises, and the great difficulty, if 
not utter impossibility, arising from thence of forming any judg- 
ement whether the rent thereby reserved was the utmost and best 
improved yearly rent, which at the time of* making such lease 
could or might have been reasonably gotten for all the premises, 
the rather as there was no exception of Boughion House, &c. 
which were expressly excepted out of the said power of leasing; 
for the said reasons he did conceive that the lease No. 9. was not 
a valid lease, nor warranted by the power. This part of the 
master's report was acquiesced in. Mr. Sugdeii has rather hastily 
admitted this opinion of the master into the text as an authority ; 
but in tfae note be adds that the point was a question for the jury. 
The lease in question, it may be observed, was vitiated by includ- 
ing lands expressly excepted out of the power : but there seems 
no JiMiDd from experience in acquiescing with the master's re- 
port, in Opposing that property of the nature described was inca- 
pable of being properly estimated by a jury. 

In a late case (b) it was held that psnt of the premises, formerly 
demised, jointly with others at one enffie rent, might be leased un- 
der a power at a rent bearing the same proportion to the old rent 
as that part of the, premises bore to the whole formerly demised. 

As to the restriction from taking wfine, it is said by Mr. 
Sugden (c) to have been doubted in practice whether a new lease 

(a) Doe d. Lawton v. Radcliffe, JO (A) Doe d. Lord Shrewsbury v, Wil- 
Bast. 278. son, 5 B. and A. 363. 

(a) The Earl of Cardigan n. Mou- (r) )||lgd. Fow. 603. 3d. edit, 
laguc, Sugd’pow, App. 10. 2. 
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granted upon the surrender of the old one an hicreased rent ie 
valid. The increased rent^*^ it has been argued, is equivalent to 
taking a fine at the expen jlr . of the remainderman ; for if the 
old lease had been permitted to run out^ a larger rent might 
have been obtained. But there is not, he adds, much weight 
in this argument ; and he refers generally to Wilson v. Sewell, (//> 
(respecting leases by the iM|jter of the rolls :) but the point was 
certainly not adverted to irr that case ; and the power given by 
the particular act of parliament upon which it turned was wt to 
leases reserving the best rent, and contained no restrictioilw to 
lines. Sir W. D. Evans thinks, however, that there is considerable 
weight in the objection ; and, at any rate, in the shape oCevidence 
it might furnish matter for a very important question to a jury, 
whether the rent was the best which could be gotten from a tenant 
not making a previous sacrifice to obtain the lease* 

In Isherwood v. Oldknow, (e) the rent was made to com- 
mence from a day previous to the commencement of the lease, 
which was objected to as amounting to a fine. The court 
disallowed the objection, as it appeared that there bad been^n 
occupation from the time from which the rent was appointed to 
commence : but the court thought that the fact that there bad not 
been such an occupation might have been averred. 

Where a power was given by will to a tenant for life to lease 
landed estate for twenty-one years at the most rent that could be 
got, and bouses and ground in London and Middlesex for any 
term of years not exceeding sixty-one, at the usual or other the 
most rent that could be got for the same ; and at the date of the 
will the London houses were in lease for forty-one years at w^ent 
of 6/., for which a fine had been paid ; the court of Killg’s Bench 
held that the Middlesex and London property might be demised 
at the old rents, taking a &e« Usual was considered as contrasted 
with most : if the proper^n London had been situate in a ruin- 
ous part of the town, the tenant might not have been able to get 
the usual rent, and then be was to get the most. (/) 

Where (g) by a privllte act passed in the year 1720 certain 
estates were settled in strict settlement, and a power was reserved 
to the respective tenants in tail by deed to lease any part of the 

(lO 2 Bl. R«p. S17. Treat. Pow. 61 1 . 3d. edit. 

(e) S M* and S. 382. {g) Doe d. Lord Shrewsbury i;. Wil- 

Doe d. Newnham t». cWd, 4 son, 6 B and A, 363. 

M. & S. 371. by Mrl Sugden, 
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lands thereby settled for the term of three lives or twenty-one 
years, or for any term or number of years determinable on three 
lives, so as upon every such lease there should be reserved and 
made payable yearly during the continuance thereof the usual and 
accustomed yearly rents, boons, and services for the same ; and 
previous to the act the premises had been demised by a lease dated 
February 2, 1708, at a yearly rent^ayable on the twenty-fifth 
of March and twenty-ninth of September, it was held to be no 
obllgdon to a lease under the power dated the sixth of January, 
the reserving rent on the same days (viz. twenty-fifth of March 
and twenty-ninth of September) although it was in effect a fore- 
hand rent, because it was reserved on the same days as the former 
lease. 

The sum reserved should be specifically mentioned, or be ascer- 
tained by reference to some certain measure : ( /) but if the ancient 
rent in ecclesiastical leases has been reserved in gold, and it is now 
reserved in silver, it has been held that it shall not bind the successor, 
because the variation in the value of silver may be prejudicial to him. 
And although the same may be said if it be reserved in gold ; yet, 
by continuing the species of reservation formerly made, every pre- 
caution is taken which the statute required, (g) So if a quarter 
of corn were anciently reserved, and now a lease is made reserving 
eight bushels ; or if the accustomable rent had been reserved, pay- 
able quarterly or half-yearly ; yet if it be reserved payable yearly, 
it is sufficient within the words of the statute ; (Ii) and vice versa 
where the power requires a yearly rent, payment half-yearly is 
witiun the power, (i) In a late case, (Jc) however, the reddendum 
of a hospital lease was of so many quarters of corn and this was 
held to mean legal quarters of eight gallons the bushel as esta- 
blished by the stat. 22 and 23 Ch. II. c. 12. although the old lease 
before the stat. 22 and 23 Ch. II. coi^neda similar reddendum^ 
and till lately the lessees paid reckoning the bushel at nine gallons. 

The reservation also of rent on leases made in pursuance of 
powers must be a^specific as upon leases made by virtue of the sta- 
tute 32 Henry VIII. In Orby v. Lord Mohun (/) the power 
was to grant leases of all lands anciently demised at the ancient 
(/) Lewson v. Pigot, S Ch. Rep. 61. son, 5 B. and A. 36S. 
cited 2 Vern. 5SS. W The Master and Brethren of St. 

(g) LordMountjoy’s case 5 Rep. 5. Cross Hdipital v. Lord Howard, 6 T. 

{h) Owen IK Ap Hccs, Cro. Gar. 95. R. 339. 

(f) Doe d. Lord Shrewsbury v Wil- {J) Free, in Ch. 257. 
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rents, and of (he other lands at the best rents that could be gotten. 
The power was exercised by two leases ; by one of which all the 
lands not anciently demised were let, reserving therefrom the 
best improved rents and by the other aff the lands within the 
power were let, reserving the ancient and accustomable rents.’’ 
The cause was heard before Lord Keeper Cowper, assisted by 
Holt, C. J. and Trevor, C. J. They all agreed that the lease 
was void as to the demesnes^ecause the remainderman could not 
tell what to demand under the reservation of best approved rents. 
But as to the lands anciently demised, Lord Holt held thjSft the 
rent was certain enough, and the lease good. Cowper, L. C» and 
Trevor, C. J. thought Lord Holt’s position would not stand ; 
indeed, it seems obvious that the heir or successor would be put 
to infinite trouble and vexation if the reservation might be allowed 
to be made in the same or as general terms as the power itself ; 
and if the necessity of averring and proving what the ancient and 
accustomable rent was, (which is necessary, especially in actions of 
replevin,) were to lie upon them, (m) The same objection does 
not lie where a specific sum by the acre is directed to be reserved 
by the terms of the power ; and the reservation is in general terms 
referring to the power, because there is no uncertainty where 
there is a certain standard referred to. Therefore, where (w) a 
power was given by a settlement of lands in Cheshire to make 
leases, reserving at least I2d. for every Cheshire acre, and the 
donee made a lease reserving all the rent intended to be reserved ; 
this was suQiciently specific, because the data were known by 
which the exact sum of the rent might be ascertained. 

It seems to be a consequence of the rule now under coi^der- 
ation that lands anciently demised cannot be leased together with 
lands not anciently demised at one entire rent : for although in 
effect the ancient rent should be reserved, and it should be in- 
creased by a sum equivallht to the value of the land in addition ; 
yet since the rent is an entire thing, and issues out of the whole 
and every part of the land demised, the ancient rent cannot be said 
to be reserved out of the part anciently demiied. (o) So if tw'o 

(m; The judgment was affirmed, (a) Lewsoii r. Pigol, 3 On. Rep. 61, 
Dom, Proc. 3 Bro. P. C. 248. nom. 76. cited 2 Vern. 533. See also Shan- 
Thc Duchess of Hamilton v. Mor- non v. Bradstreel, J Scb. and Lefr. 52. 
daunt; and see Owen v. Ap Rees, Cro. (o) Moor. 1 97. 

Car. 94. 
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fiirtM hdWe btePA letteti sevetnlly, the one fer SO/, and the other 
¥M. ptt amum, a lee^ of both together for 30/. per it/tmmi, it bhe 
hettif said,' will Hot bind the soecessor ; for the ancient rent ifisuiri^ 
forineri/ out of the two forms severalbf according.jfo the above 
proportion no# issues wholly out of each and every part of eaOh ; 
and in this case if 40/. or more had been reserved, yet it would not 
have been gOod^ because the rents instead of bOing several are 
entire, (p) Bnt if the reservation be several, and the ancient rent 
be* ^Stkictly reserved in certainty for the lands anciently demised, 
the lease may be good, though there be other lands comprised in 
the same lease (^) In Read v. Nash (r) it Was attempted to be 
argued foat a resrvation was liot good, because a house had been 
built on part of fhn estate ; but the court would not sufTcr it to be 
argiiedi * 

The rule applies to leases under powers. Where two 
l^teces of lanS are included in one demise, one of which has been 
UUciently demised and the other has not, and one entire rent is 
reserved, the lease will be void : but if there is a several reserv- 
atibn of the ancient rent for the lands anciently demised, the 
demise under the power will be good for (hose parcels, and void 
oUly for the rest, (s) It has been, however, decided that a lease 
comprising lands of which the lessor was seised in fee, and other 
landd of which the lessor was seised for life only, with a power to 
lease at one entire rent, is good for the lands in fee simple, because 
the rent might be apportioned after the death of the lessor. (0 
Where a gross sum is reserved generally, and part of the land is 
not comprised in the power, or being comprised in the power is 
not duly demised, it seems to be admitted on all hands that this is 
a bad execution of the power, although the rent upon an appor- 
tionment would be sufficient for both estates. But Mr. Sugden 
conceives that where, as in Campbell v. Leach, (z^) a rent is 
reserved according to (he quantity of produce, as the tenth of the 
produce of every mine, or 40^. an acre, or the like, there, although 
the demise is joint in terms, and part is not well demised, or not 
comprised in the j^i^er, yet it shall be good as to the lands com- 

(p) Smith V. Triader, Cro. Car. 23. and S. 108. 

Smith V, Bole, Cro. Jac. 458. (0 Doe d. Vaughan v. Mcyler, 2 M. 

( 9 ) Tanfield v. Rogers, Cro. Rliz. and S. 276. See Sterenson v, Lambard. 
S40. 2 East. 575. 

(r) 1 Leon.447. (u) Ambl. 740. 

(f) Doe d. Bartlett f. Rendle> 3 M. 
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prided in the power and duly demised. The principle contended 
for by Mr. Sugden might, perhaps, be more simply stated, that 
wherever the reservation, although not several, is such, that with- 
out inconvenience to theXTemaindernian it may be apportioned 
by the act of the parties ; or, in other words, if by reference to 
something certain the reservation is in effect several, although 
apparently joint, the lease may be a good execution of the power; 
for in such a case the reservation makes it several leases. 

Formerly it was doubted whether a bishop, tenant in tail, or 
other person enabled by the statute 32 Henry VIII. seised of 
lands usually letten for an entire rent could have made a lease of 
part, reserving rent pro rata, (x) But the better opinion seems to 
have allowed of such leasing, l>ecause in effect the ancient rent 
was reserved. This doubt, liowever^^as been since removed, as 
to the ecclesiasticid leases, by the statute 39 and 40 Geo. ill. 
c. 41. (t/) But the act, very unaccountably, does neft remove the 
doubt as to leases by tenants iti tail or husbands seisedyWe uxoris; 
nor does it make valid leases by ecclesiastical persons of two or 
more farms which have usually been let separately. 

It was, however, never doubted that if lands descended to co« 
parceners, each might let her own part reserving rent pro ratdy 
because the descent which caused the coparcenary was an act of 
law which never operates to the prejudice of any person. So if a 
manor has been usually let at 10/. per ann.^nA a tenancy escheats, 
a lease of the manor afterwards reserving 10/. is good, though the 
rent also issues but of the tenancy, which never was in lease 
before, because the escheat was an act of law, and ought not to be 
talien prejudically : but if tlie lord had purchased the tenancy, it 
never could have been so leased, because the purchase was his 
own act. (s) 

The stat. 39 & 40 Geo. III. above-mentioned is to the follow- 
ing effect: where the whole of the land accustomably letten is 
leased in parts, the rents reserved shall be equal in the aggregate 
to the ancient rent; and where a part only is leased, the rents re- 
served shall not be less in proportion to thef^ne than the rent 
accustomed to be reserved for the whole was in proportion to 
the fine on the entire lease. By the 4th section no greater pro- 


( 4 ?) Thrcadneedk v. Lynam, 3 Keb. (.y) Qu. Irish Statute. 
192, 372, 588, 395. (1) 5 Rep. 5 b. 
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portion (^n be reserved on a separate lease than tlie^art therel^^ 
demised will reasonably bear, and afford a competent security |br. 

By the 5th sect, where any specific thing, incapable of^division 
or apportionment, shall have been ri^j^rved, the ^sanie may be 
wholly reserved or made payable out of a competent part ; and 
in case of leases already granted any provision for the payment 
and delivery of any sums of money, stipends, aiigmentsltions, or 
other things mentioned in the act, shall be taken as lawfully made, 
if the lands are of greater annual value, exclusive of the rent 
reserved to the lessor. But the act does not confirm leases on 
which no annual rent is reserved : (n) nor does the act extend to 
the provisions in cases of rent in the universities. (6) 

By section the same statute it is provided that where 

leases' have usually contalled covenants for payment or delivery 
of any sum of money, stipend, augmentation, or other thing for 
the use of any vicar, curate, schoolmaster, or other person other 
than the lessor, all leases to be thereafter granted shall provide 
for the future payment and delivery out of a part not of less 
annual value than three times the amount of the payment so 
charged, exclusive of the proportion of rent reserved to the 
lessor. By the 9th section, the act is declared not to confirm the 
claim of any vicar, &c. to any payment, the continuance of*which 
shall depend only on the will of the lessor. 

By the 10th section it is provided, that persons holding leases of 
specific parts in trust for others, or having granted underleases 
of specific parts with covenants of renewal as dften as their own 
leases are renewed, may surrender their leases in order that sepa- 
rate teases may be granted of such specific parts upon fair and rea- 
sonable terms, subject to an apportionment of the accustomed rents 
and payment ; and that every such surrender, and the new lease to 
be granted thereon, shall be good, notwithstanding the undcrlessees 
and cesiui que trusts may be infants, issue unborn, ferae coverts, 
persons absent from (he realm, or otherwise incapacitated to act fur 
themselves; provided such new lease shall be for the benefit of 
the several persqips entitled to such surrendered leases, and be 
expressly so declared in the body of such new leases. 

It has never been ^ecessary to decide these points with refer- 
ence to private powers : but, to prevent doubt, it should be ex- 


(a) Sect. 6. 


{b) Sect. 7. 
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pressly declaffd, that leases may be made of part under the 
potior, reserving rents pro raid; and that lands usually demised 
by several leases at several {^nts may be demised one lease at 
the aggregate tent of the iin rents. 

By the stat. 39 Hen. VIII. c. 28.Jt has been enacted that the 
rent should be reserved yearly at least : but this is also the gene- 
ral supposition of law, iflthe rent is reserved generally. By the 
express contract of the parties, it may be made payable at any 
other intervals, as quarterly or half-yearly, during the term. If, 
however,, any question arises between the landlord and tenant 
as to whether the rent is payable quarterly or half-yearly, evi- 
dence of the mode in which other tenants pay their rent has been 
held not to be admissible, (r) 

In all cases care must be taken thaFthe rent days are during 
the continuance of the term, because, by supposition of law, tlie 
rent issues out of the land during the enjoyment of it by the 
lessee. If, therefore, a man makes a lease in the month of Fe- 
bruary, reserving a rent payable at Michaelmas and Lady-day 
during the term, the law will rnl&rshal the words, and transpose 
them, viz. at Lady-day and l^lichaelmas during the term, (d) So 
where there was a lease for life rendering rent at Michaelmas, 
and then the lessor further leased the same premises to the exe- 
cutor of the tenant for life till Michaelmas after his death ; this 
was held to include Michaelmas day, or otherwise tlie lessor would 
lose his rent, (e) ^ 

In a lease, however, of Blackacre, to commence at a day (o 
come, and of Whiteacre to commence immediately, a reservation 
of rent for the whole, payable before the coiiimencement of the 
lease in Blackacre, is good ; because the rent issues out of the 
whole land ; and, therefore, in the mean time Whiteacre is liable 
to distress for the whole rent, (f) 

^ In this respect heriot service is similar to rent, inasmuch as it 
canuot be paid before the commencement of the term; neither can 
it be demanded after its determination : therefore, where a lease 
for years was made determinable on lives, andff^to commence in 
futuro^ with the reservation of a heriot upon the death of each of 

(c) Carter v. Pryke, Peake N. P. C. 81 7. b. 

^5. (r) 3 Leon. 211. pL 277. 

(d) Hill V. Grange, Plow. 171. Long (/) Falstaff's case, 2 Roll. Rep. 467. 
V. Harrison, 3 Keb. 209. Co. Lit but see St John r. Child, iW 213. 

g c 
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tbe cetims quevie, it was held not to be payable bfCbre the Of>ni« 
mencaiEiient of the term, although one should die before that 
time* Cg) So also it has been mueh doubted whethenfii beriat 
reserved in a similar manner could be demanded on the death 
of the last cesiui que vie, because eo instanti the term would 
be determined. (A) 

Rent, properly speaking, is the consideration for past enjoy- 
ment e it may, however, be stipulated to be paid in advance at 
the beginning instead of the end of the year ; although this will, 
in judgment of law, alter the quality of the first payment, which 
will be a fine or fore-gift; and no rent will be paid for the last 
year. <\t) This distinction, however, does not seem to be attended 
with any pract^Pl conse^ences : and tbe contract in this, as in 
moat other instances, is ^governed by the intention of the par- 
Ues. {k) 

If a lease is made rendering rent at the two usual feasts of the 
year, this shall be intended to be at Michaelmas and Lady-day, 
and by equal portions. (/) It seems to follow, likewise, that if 
special days of payment are mentioned in the reddendum, tbe com- 
putation of the rent must be according to the reddendum^ although 
ihe term may commence at some other time. ( 772 ) 

Extrinsic evidence may souieliraes be admitted to establish a 
customary right between a landlord and tenant, though such cus- 
tomary light is not expressed in the deed or lease, provided that 
it is not inconsistent with any of the stipidatipps. On this prin- 
ciple it may be shewn that a heriot is due by Custom on the death 
of tenant for life, though not expressed in the lease, (ti) 

In a settlement by Sir John Fortescue he reserved a power to 
make leases with fine or without fine, and rendering such rents 
and services as be should think fit. He made a lease without 
reserving any rent ; and this was held good within the power, 
because it being to reserve such rent as he should think fit, and 
he having thought fit to reserve no rent, this should not avoid the 

ig) Lanjon v. eme. 1 Lev. 29d. (/) 2 Roll. Abr. 450. Smith v. 

2 Saund. 165. Newsom, 1 Brownl. 106. 

(b) Osborne r. Stur<yp. Salk. 181. (m) Tomkins vl Pinsent, 8 Ld. 

(i) Cook D. Harris, Wr Holt, C.J. Ray m. 819. 

1 Ld. Raym. $67. («) Per cur. in White v, Sayer, 

(At) Holland Pal mer, 8 Stark. \. P. Palm. 211. and see Dougl. 808. 
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ex^ution of ^ power, especially as he had not said such yearly 
itsht:’* so that a pepper-corn reserved payable forty years after 
would have been sufBtienl;^ and therefore such matter shcmld not 
be regarded as a cause sufficient to avoid the lease, where be bad 
made it subject to a trust to pay the rents, issues, and profits to 
such persons as he should direct, (o) 

If the rent is made payable on a certain day, or twenty days 
after, the lessee has his election to pay it on the day, or on the 
last of the twenty days : neither is it due on the first day if he 
neglect to pay it, so as to entitle the lessor or his personal 
representative to it, in case he should die before the twenty days 
are past, (p) If, however, rent is made payable either at Michael- 
mas or Liady-day, or ten days after, and the letfie ends on either 
of these days, the ten days in the last quarter shall beirejected, 
because they would be out of the term, and the lessor would lose 
the rent.f^) Where rent was reserved at the feast of St. John the 
Baptist and at Christmas, or fourteen days after, the first payment 
to be made at Christmas next after the date ; the lessee was held 
to have fourteen days after the first Christmas as well as the 
others, (r) 

Rent is payable by supposition of law, during the whole term 
or lease, without any words to that effect. And as it is incident 
to the reversion, there is no necessity to mention the persons to 
whom it should go, because the law in such cases directs the pay- 
ment of it according Ip the nature of the thing demised. 

Rent, however,^ being incident to the reversion, it cannot be 
reserved to a stranger to the reversion, except by way of estoppel, 
although the lessor may sever it from the reversion when once 
created, and the grantee may maintain debt for it without actual 
privity. («) Therefore, where it was recited in a lease that B. 
was heir apparent of the lessor, and the rent was reserved to 
B., the reservation was, nevertheless, held void ; because during 

{o) Talbot I). Tipper, Skin. 427. {q) Barwick v, Foster, Yelv. 167. 

(p) CluL V, Fisher, Cro. Jac. 309. See 1 Ventr. 24#^ 

Bluaden's case, Cro. EUz. 566. Pilk- (r) Anon. 2 Show. 77. 
iogton V. Dalt^, Cro. Eliz. 576. (r) v. Bye, 1 Browni. 80. 

Thomson v. Field, Cro. Jac. 499. Cro. Jac. 43^. Ards v. Walkkis, Cro. 
Sahtaff case, 2 Rolf. Rep. 467. St. £liz. 637, 631. Robins e. Cox, 1 Lev. 
John V. Child, ibid, 21S. Joss^n e. 22. Goodwin v, Parker, 1 Freem, 1. 
Joiselin, 4 Leon. 19. 3 Salk. SOS. duHi, 

2 c 3 
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the life of the lessor B. was a stranger to the reversion, (t) But 
if tfae]^eti( had been reserved to the heir^df the lessor, it would 
have tSlen a good reservation; for althouglt the rent was never in 
the father to demand, yet the son woi^d take it as an interest in- 
herent in the reversion, and the rent was so far in the father that 
be might have released it. (u) 

So where (j:) A. being possessed of a term of years, ai^ an in- 
denture was made between A. and his wife of the one part and 
B. of the other part, but sealed and delivered by A. only, a reser- 
vation of rent to the wife was held void, because she was no party 
in interesi, or to the deed. But where(^) a custom of freebench 
preva^d, and a copyholder leased, reserving rent to the lessor 
during his life, and after that to his wife during the term, this was 
held to be good, to continue to the wife surviving, although she 
w^as no party tdjpie lease ; because it was said the reversion will, 
if possible, attract the rent to it. 

Again on the same principle, where (s) rent was reserved on a 
church lease by an archbishop, payable during the vacancy to the 
chapter, it was considered void as to the chapter, because during 
the vacancy the reversion was in the crown. 

A modification, however, of this principle has been countenanced 
in modern thnes for the sake of public convenience. Where, (a) 
therefore, A. agreed, in writing, to pay the rent of certain tolls to 
the treasurer of the commissioners appointed by an act of parlia- 
ment, which vested the tolls in the commi^ners, it wa.8 held that 
the reservation was good: but at the same time that the commis- 
sioners alone could maintain an action for the rent, and (hat it 
could not be brought in the name of the treasurer. 

Although rent cannot be reserved to a stranger, yet it does not 
seem altogether void : but it is good to the lessor not only during 
his life, but generally during the term, (b) 

If two tenants in common make a lease at one entire rent, the 
reservation is notwithstanding several, because the reversion is 

(а) Pigolt V. Thompson, 3 B. & P. 
147. Marchiagtone. Vernon, 1 Bos. 
and Full. 101. cited in note. 

(б) Co. Lit. S13. b. n. 1. See Deering 
V. Farrington, 1 Mod. 113. 6 Tin. 
Abr.^376. pi. 12 , 


(I) Oates r. FritblBob. 130. Hunt- 
ley's case. Palm.. 485. 

. (tt) Co. Lit. 213. b. n.^ 1. Shep. T. 
B\, contra, ^ 

(jr) Bland v. iJmail, Cro. Car. 288. 
(y) Hill r. Hill, Moor 876. 

(x) Eire*! case, Moor, 51. 
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80 : but if the thing reeved be not severable, then of necessity it 
is entirep(c) Soon tw other hand, if two joint-tenants ^ake a 
lease by deed-poll, or by parol, reserving rent to one, yet it shall 
enure to both, because it iiltowB the reversion : but if the lease 
be by indenture, he to whom no rent is reserved is estopped from 
demanding any part of it. (d) 

Althdfagh it is generally true that rent is incident to the rever- 
sion; yet, that is only in cases where he who has the reversion 
claims, under the lessor ; /or, if he claim by title paramount, he 
cannot have the rent after the death of the lessor, unless theJease 
be by indenture, and it be specially so reserved to him as partyij|o the 
indenture : therefore, if one joint-tenant lease his moiety to com- 
mence after his death, reserving rent ; his companion, surviving, 
cannot claim it, because he is in by title paramoun W e) So if man 
leases a term the property of his wife reserving rent, f he wile surviv- 
ing claims paramount the underlease; and, therefore, cannot have 
the rent. (/) So, also, if an executor or administrator, possessed ofa 
term in right of their testator or intestate, lease for years reserv- 
ing rent, and die, the administrator de bonis non cannot have the 
rent: but the executor of the executor may take advantage of 
the contract, although lie claims immediately from the first tes- 
tator. (g) 

In some instances, although the reservation has been erroneous, 
the law has made it conformable to the nature of the estate. It 
has been determined accordingly, that if a tenant in tail make a 
lease reiidermg rent to ^im and his heirs, the rent shall go to the 
heir in tail with the reversion, {/i) So in cases under the statute 
32 Henry VlII., or under powers in private conveyances, the 
rent will go according to the reversion, although the reservation 
be not strictly so worded. Therefore where (t) a tenant in tail to 
him and the heirs male of the body of his father made a lease re- 
serving rent to him and his heirs generally, it was taken lor 
granted that the rent would go to the heir male of the body of the 

{e) Co. Lit. 1»7. a. Moor. 802. 145. Loftus’s case, Cro. Eliz. 278. 

(<0 Collins V. Harding^ Cro. Eliz. contra. 

606, 622. Co. Lit. 192. a. (g) Norton r.Herv<w, I Venlr. 259. 

(o) Harbin v. Barton, Moor. 396. Davie v. Drury, citA .l Vern. 94. 
Co. Lit. 184. b. Bransby v. Grantham, Plow. 526. 

(/) Co. Lit 46. b. Drew v. Baily, (h) Co. Lit 213. b. ii. t. Godb. 102. 

2 Lev. 100, Blaxton r. Heath, Poph. (i) CoUier i;. Msrrick, Hard. 91. 95. 
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father bj a second ventrcj altfaoagh he ma neither heir general 
nor spcial to the lessor. But v^here (X:%there were twoco{)ai> 
oeners tenants in tail, and the husband or ene of them after her 
death being tenant by the curtesy joinlS with the other coparcener 
in making a lease rendering rent to them and their heirs ; this 
was held not to belt good reservation, because it would be neces- 
sary 'Construe the words in two different senses ; for tHb tenant 
hy the curtesy can have no heirs of his body inheritable to the en- 
tail, for he has no estate tail in him : and even if heirs ” in his 
case were to be construed heirs of the body, he might have issue 
by a jibrmer ventre^ which would be heir of his body, and yet could 
not inherit by force of the gift. So if tenant by the curtesy, and 
the heir to the reversion in tail, join in a lease reserving rent to 
them and theil|heirs, this lease in like manner is not warranted by 
the statute 32 Henry Vlll. by reason of such general reservation 
which would car^ a moiety of the rent, at least to the heirs gene- 
ral of the tenant by the curtesy. (/) 

The rent reserved upon leases made by virtue of powers in 
private settlements cannot be made payable to any one but the 
lessor, his heirs and assigns, or such person or persons to whom 
the reversion or inheritance will come after the death of the 
lessor. If, therefore, a tenant for life by virtue of a power 
demises rendering rent to him and his heirs during the term, it 
shall nevertheless be payable after his death to the remainderman. 
And it will be payable as a rent strictly, eltd not as a asm in gross, 
though the remainderman claim not under the person executing 
the power : for these leases, when executed, are derived, not out of 
the interest of the person executing, but of the person creating the 
power, and precede all the other estates limited by the instrument 
from which the powder is derived; so that the remainderman or 
reversioner, strictly speaking, claim the reversion under the per- 
son making the lease, (m) So where A. seised of a reversion ex- 
pectant o n an estate for life in certain lands, and being also seised 
in fee of other lands, levied a fine to the use of B. for fifteen years 
remainder to himself for life, with power to lease for twenty-one 
years or thre^ lives in possession, it was held that a lease made by 

(Ir) Thomps^’s case, Latch. 45. ‘Tho. Jon. 35., which cites Harcourt 

(l) Stacy V. Clerk, cited Palm. 484. ». Poole, 1 And. 273 , and Boll. 

(m) Seen Rep. 139. a. where it is Ahr. 261. pi. 9. Sands v* ledger, 2 
called a sum in gross: but contra, in Lord Kaym, 792. 

2 
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V ‘i'.. 

A. in pursuance af his^wer charged the possession immediately, 
notwi^standing B.’s wm of fifteen years, but that B. en« 
titled to the rent reser^ in the mean time, (n) 

It seems to have bdeii |[etermined that a rent reserved to a 
lessor or his heirs is incapable of remedy, and that it will be ea* 
tinguisbed by the death of the lessor; and inj^allory’s case (o) a 
rent re#rved to the abbot or his successor seems to have been 
saved by the words during the term/’ So likewise it seems to 
have been determined that although executors and administrators 
cannot have the rent of freehold lands, though specially reserved 
to them, yet a rent reserved to a lessor, his executors and^admi* 
nistrators, or to the lessor and his assigns, indicates aw intention 
that the rent should not go with the reversion, and therefore tfani 
it will be extinguished by the death of the l^sor;(p) yet in 
Sach^verell t\ Frogate (q) the court held that thP^ords during 
the term” would save such a reservation, and caijl^ it to the devisee 
of the lessor ; and this decision w as very much on the authority of 
Mallory’s case. But if a lessee for years underlease reserving rent 
to him and his heirs, it will nevertheless go to the executors, (r) 

A man may reserve one sum during one part of the term, and a 
different sum during the rest; and the whole shall be considered 
one rent. So he may reserve one rent to himself and another t0 
bis heirs. (^) But if tenant in tail make a lease for years according 
to the statute, reserving the accustomed rent to the issue in tail, 
without making any reservation to himself, it is said not to be a 
good reservation, because it is not according to the words of the 
statute. (/) But there is no objection to tenant in tail releasiag 
the whole or part during his own life; and if the issue or sue* 
cessor accept the diminished rent, he is precluded from suing feV 
the whole originally reserved, (u) 

It is not necessary to mention any place where the rent shall be 
payable. In common cases the law has appointed the land, which 
is the debtor, to be the place where it is payable, and where the 

(#i) Fox tf, Prickwood, Cro. Jad’ (s) Smith r. Newsom, YeJv. 189. 
^4r7. Holland v. Hopkins, 4 Leon. 8* Mar- 

(o) 5 Rep. 1 1 1 . b. tin v. Wentworth, Noy. 1. 

(p) Dy. 45. a. Rdwyn v, WooUen, (0 Hard. 90 , 93. 5 Rep. 6. a. Lord 

IV Rep. 35. Mountjoy's ease. Resol. 6lh« 

(f)a Sauiid. 367. (it) Pjer 193. a. 304. a. S Roll, 

(r) 9 Saund. 371. q. 7. Hep. 403, 407. Ley. ?S. 
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lestor must demand it ; and yet, % it be reserved payable at any 
placetiff the land, it is notwithstanding^ ren1|and must be demanded 
as such at that place. If the rent is made payable at S. or D., the 
rent must be demanded at both places^ because the lessee has his 
election at which to pay it. (x) 

In the king’s caif the place appointed by law is the proper 
office ^!|.ibe Exchequer for the receipt of dues : but if the king 
assigns the reversion, it becomes payable on the land, although it 
be specially made payable at the Exchequer ; for that is nothing 
more than what the law implies. (^) 

In old leases, in addition to the rent there was frequently a sum 
reserv^ by way of penalty to enforce the punctual payment of 
rent or other duties; which penalty was called a nomine pcenet. 
A nomine poenoe^rum with the land, and is incident to the rever- 
sion : («) but ifroe rent be severed from the reversion, the nomine 
peence will pass tilth the rent, though not named, because it is 
a security for the payment of the rent, (a) A nomine poence is now 
very rarely reserved on leases. 

It may be useful to observe in this place that by the statutes 
relating to settlements of the poor the rent reserved is a criterion 
of the value without reference to accidental circumstances which 
may make it to the pauper worth more than it can be intrinsically 
valued at. ^Therefore a residence of twelve months {b) upon a 
tenement of the yearly rent of 10/., the landlord paying rates and 
taxes, will confer a settlement, (c) So tfi# taking of W tenement 
which by having been cropped with clover and grass seed by the 
landlord when let to the tenant was worth 10/. a year, will confer 
a settlement, (d) By the stat. 59 Geo. III. c. 50. the settlement 
by renting a tenement after the act (2d July, 1819,) must be by 
renting a house or land in the same parish of the actual value of 
10/. a year, and held and rent paid for one year, the house or 
building being a distinct and separate dwelling-house, and alt the 
land being in the same parish. Forty days’ residence under suck 

(jr) 2 Boll. Abr. 42S. 895. 

(y) Co Litt 201. b. Borough o. (5) Stat 59 Geo. III. c. 50. 

Taylor, Moor. 404. Hug|Q’s case, (c) R. v. St Paul's Deptford, 15 

Sav. 131. East 320. R. r. FramliDgham, Biirr» 

(x) Thinn v. Cbolmlej, Cro. Eliz. S. C. 748. 

383. * (d) R. V, Parley, 15 East 126. R. 

(a) Rrendlon v. Ffaiilipi, Cro. Eliz. v. West Oramore, 2 M. and S. 132. 
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cirouiil 8 tahte 9 before that statute would have conferred a settle- 
inent. (e) If a Fleet pffisoner take a house in this manner ^pithin 
the rules, it will confer^ settlement. (/) 

The slat 13 Geo. 111. c. 8., commonly called the general Turn- 
pike Act, prohibits persons from gaining settlements by renting 
the tolls of a turnpike-road ; and the court h|^ considered a road 
a turnpike-road, although it was made under a local act, and the 
words turnpike-road ” did not occur in it. (g) But tbe|;eneral 
turnpike act does not extend to the tolls of a bridge which does 
not appear to be part of a turnpike-road. Therefore the renting 
the tolls of a bridge, vested by act of parliament in a company of 
proprietors who were declared a corporation, will confer a settle- 
ment, although the tolls were made personal estate, and the rent- 
ing was not stated to be by deed. (A) 

A tenement found to be of the value of 4^. a%eek, and to be 
demiseable at that rate at all times of the year||f let by the week, 
but not to be of the value of 10/. a year if let by the year, will not 
gain a settlement. (/) But a settlement may be gained by renting 
a tenement of above 10/, a year in the parish where the pauper 
resides, although he reside during the time as a servant to a col- 
lector in a turnpike-house : for the general turnpike act only 
relates to renting the tolls by the gatekeeper who resides in the 
toll-house. (A:) Where (/) a pauper took a tenement of !!/• a 
year, which he occupied, still receiving parish pay for six months 
after, having previously agreed to underlet to another a part for 
5/. a year, which other guaranteed to the landlord the payment of 
the rent without which he would not have let to the pauper, but the 
pauper paid the whole ; it was held that the pauper was legal tenant 
for the whole, although perhaps the landlord did not give him credit 
for the whole, and therefore the pauper had gained a settlement. 

Where a pauper was permitted to occupy a tenement worth 10/. 
a year in consideration of services, he was held to have gained a 
settlement, (m) But where a pauper rented land of the annual va- 
lue of 6/. 105.6{/.,and built on part of itapost windmillat theexpense 

(e) R. V. Arawell, 1 Str. 5S9. R. v. (h) R. v. Bubwith, 1 M. and S. 514. 

Fillongley, 1 T. R. 458. R. ». (0 R. r. Hellingly, 10 East. 41. 

Knighton, S T. R. 48. (^) r. t,. Denbigh, 5 East, SS3. 

(f) R. V, St Martin's Ludgate, 8 (/) R. v. Hooe, 4 East 362. 

Str. 924. („,) R. 17 . Melkridge, 1 T. R, 598, 

(g) R. V. Elvcl, 11 East 93. R. v. Fillongley, l T. R. 458. 
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of 120/.5 which, by agreement with his landlord, he might remove 
. at bis pleasure ; and he let the mill for a part of the time at the 
rent of 9L per annum* This was held to no tenement to con# 
fer a settlement, because the mill was a mere chattel, the property 
of the tenant and not of the landlord ; it was also detached from 
the ground, (o) 

In aU cases a residence for the time required bylaw is indispens* 
able ; tlld therefore, if the tenant be forcibly prevented, he cannot 
gain a settlement, (p) But a wife cannot be removed from a tene- 
ment of 10/. a year, in the occupation of her husband, although 
he reside elsewhere, (f) 

Where (r) A. agreed withB. on B.’s taking a farm from C. of 
the yearly value of ISO/, to become joint partners with B. in the 
stock and farm without any agreement between A. and C., and A. 
resided with B. forty days on the farm, he gained a settlement. 

In a late casef#) it was held that a pauper did not gain 
a settlement by having hired a tenement of more than 10/. a 
year value, and having resided therein more than forty days 
altogether, but less than forty days before the passing of the sta- 
tute 59 Geo. III. c. 50. by which a residence of twelve months is 
necessary. The statute had in view, as appears by the preamble, 
the preventing of the disputes and controversies which had arisen 
respecting the settlement by renting tenements; and the court 
thought this object would be best attained by confining the inquiry 
to the fact whether a settlement had been acquired before the 
second of July, 1819, the time from which the act took effect. 


YIII. Although a freehold lease is itself nothing more than a co- 
venant real, and a tenant for years holds the land by virtue of the 
personal obligation or covenant implied in his contract ; (0 yet it 
has been considered necessary in modern times to add express 
covenants, varying according to the nature of the property de- 
mised, and the exigencies of the parties. The general object of 
such covemAkts is either to qualify the legal obligation of the 
contract, ^or to provide for certain olgects, or against certain 

(o) R. V. LondoaUiorpe, 6 T.R. 377. (r) R. v. Seamcr. 6 T. R. ^4. R* v. 

(p) R. V. Llanbedergcck, 7 T. R. Dunn's Tew, Burr. S. C. 398. 

105. ^ (») R. V. Marylebone, 4 B. & A. 6S1 . 

(V) heeds t>. BlsckfiHdby , 1 Bl. 460. (i) Gilb. Tea. 30. Lilt. Sect. 41 1 . 
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hicoiiYeiiwnoes for which the law has not provided sufficient 
remedies. These covenants are usually between the lessor and 
the lessee, and bind them and tbeir representatives : but they may 
likewise be between either party, and any third person who shall 
be party to the deed : in the latter case, however, 4here is this 
inconvenience ; that it is merely a personal and collateral cove- 
nant, unless the party covenanting has the legal estate. If, 
therefore, the mortgagor and mortgagee join in a lej^, the 
covenants in order that they may run with the land must be with 
the mortgagee ; because in the e^e of the law the mortgagor is a 
mere stranger to the estate, (u) 


I. The covenant for quiet enjoyment for the payment of rent and 
taxes, or other public burthens, are applicable to most cases of 
demise. In farming leases it is usual to insert a covenant to 
manage the farm according to the most approved modes of good 
husbandry; and, where buildings are comprised in the lease, cove- 
nants to insure against fire (x) seem to be indispensable. Besides 
these there are many others adapted to each particular case, which 
may be moulded according to the subject matter and the wishes of 
>the contracting parties. 

In the case of parol leases, or leases in writing for years not 
under seal, it has been long decided that the consideration of 
occupation and payment of rent is sufficient to maintain assumpsit 
on a promise to protect the enjoyment of the lessee, (y) And in 
one case it was held that no lawful title of entry need be shewn in 
such a promise, (z) But in Mayor v. Grigg, (a) w^hich seems to 
be the same case, it is stated that the plaintiff in his declaration 
set forth the eviction to have been per judicium curice; and after 
verdict the court thought it sufficient. So if the lease is by deed, 
there is an implied covenant on the part of the lessor to protect 
the possession of the lessee in the most ample manner. (&) This 
covenant is sometimes called a warranty : but warranty is more 

( 1 ^) Webb V. Russell, 3 T. R. 393. Pearl r. Unger, Cro. Eliz. 94. 

Stokes V. Russell, 3 T. R. 678. (s) Gregory Mayo, 3 Kcb. 744. 

(or) Sec Doe d. Pitt v. Laming, 4 756. 2 Lev. 194. 

€ampb. N. P. C. 73. Doe d. Pitt v. («) 2 Mod. 213. 

Shewin, 3 Campb. N. P. C. 134. (fi) f, N. B. 1 Salk. 197. 

(y) Pearl v. Edwards, 1 Leon. 102. 
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properly applicable to freehold leases, on which the remedy wan 
by real action, (c) The distinction is important. A warranty is 
a covenant real, annexed to an estate of freehold or inheritance 
by which the warrantor bound himself and his heirs, either upon 
voucher or judgment in a writ of warrantia charim^ to yield in 
case of the eviction of the grantee other lands equal in value to 
the lands lost; or it might be used in defence of the possession 
by rebutting the title of the person entitled, if he was bound by 
the warranty. This warranty might be either express or implied; 
lineal or collateral, u e, it might he m^e either by Hie person through 
whom the heir claimed title, or by some person having a collateral 
title to the estate in possession : in the latter case it bound the heir 
without assets; in the other it did not bind unless assets descended. 
But it could in no case be annexed to an estate for years. 

The reason of this distinction is w^l explained in an excellent 
note by Mr. Butler to Coke upon Littleton, (d) Before the sta- 
tute quia emptoreSj if lands in fee were granted by the word 
to be held of the grantor himself; then, without any other war- 
ranty, the feoffor and his heirs were bound to warranty. This 
was also enacted by the statute de higamis^ stat. 4 Edw. T. c. 6. ; 
and according to Lord Coke this statute was merely declaratory of 
the common law in this respect. The warranty in this instance 
was a cbnsequence of tenure ; and so necessary a consequence, 
that where an express and qualified warranty was introduced, 
it did not restrain or circumscribe the implied warranty. Where 
lands were granted to hold of the chief lord of the fee, there was 
no tenure between the grantor and the grantee ; and the conse- 
quence was, that there was no warranty arising from tenure. Still 
there was a personal warranty from the grantor as a consequence 
of the gift ; although it did not apply to the heir. The statute 
quia emptores put an end to the first kind of warranty here men- 
tioned, and left only the latter on such grants in fee simple. 
Afterwards in^the case of grants in fee tail and for life the 
distinction, which has been mentioned in the introductory part of 
this work, .ijt^o8e, that where a man seised in fee granted for life 
or in tail, ^reserving the reversion to himself, the tenants of^ the 
particular estate held of him, and be of the chief lord : where be 
granted for life or in tail, with remainder over in fee, there 

(c) F. N. B. 21. ifO Co. Litt 384. a. n. 1. 17th edit. 
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the grantees held immediately of the chief lord. In the former 
case, the tenure remaining between the donor and donee, the 
wrarranty remained as before the statute : biit in the latter there 
was no warranty except a personal one, unless^ the heirs” of 
the grantor were expressly named. But leases for years, as we 
have before observed, rested merely in contract; the tenant had 
only the perception of the profits, and was considered to hold the 
possession for the reversioner. The consequence wq^,, whoever 
recovered the freehold reduced the term. The lessee’s remedy 
was in contract. By virtue,of that, the words yielding and 
paying” were construed to be a covenant for the payment of 
rent; and the words demise, grant,” &c. were held to be a 
covenant in favour of the tenant, which enabled him to recover 
damages in case of eviction. In this sense they are held to imply 
a warranty* From the warranty of freehold estates it differs in 
its nature ; as that arises from tenure, this from contract ; and in 
its operation, as that being a consequence of tenure is not mo- 
delled by express warranties ; this arising from the contract of 
the parties may be modified and regulated by express covenants 
introduced into the lease. 

Warranties are divided by Littleton into binding warranties, 
and those which commence by disseisin : binding warranties are 
generally such as we have mentioned ; those which commence by 
disseisin are thus explained by Littleton, (e) As where there is 
father and son, and the son purchases land and letteth it to his 
father for years, and the father makes a feoffment in fee, with 
warranty, or if the father is particeps crimims in disseising the 
son, such warranties do not bind the son : because it cannot be 
presumed that one who is so unjust as to do a wrong, would be so 
just as to leave a rcpompence, to his heir. But if, in common cases 
a lessee for years or at will make a feoffment with warranty, such 
warranty will bind the heir if he have assets, because it is in that 
case a lineal and not a collateral warranty; for this is a good 
feoffment against all but those which have right. 

An express warranty could only be by the word %Htrrantizo ; 
but by the statute efe bigamis (/) « dedi ” is made an express war- 
ranty during the life of the feoffor. ^^.Dedi et concessV' or 


(e) Liu. 698. 


(/) 
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<< deit*’ only, make an implied warranty in a feoffment : but *‘ooth' 
<oe$ri ” or dimisi et etmcessi ” are not sufficient, (g) 

In the case of Pincorob v. Rudge (A) the question was wnether 
in the case of ap eviction for years an action of covenant might be 
brought for damages on a clause of warranty annexed to a free* 
hold lease : and it was agreed by all the judges in the Exchequer 
Chamber that the action of covenant would- lie, because, though 
the warranty was annexed to the freehold, yet the breach was of 
a chattel for which there could neither be a voucher, rebutter, 
nor judgment for value in warrantia chartce ,• and therefore a real 
warranty is a covenant real, when the freehold is brought in 
question ; yet it may be used as a personal covenant to recover 
damages, where a lease for years or any other loss is the point in 
dispute. An action of covenant will also lie on a warranty on a 
fine sur concessit by a feme covert, (t) 

By the stat. 11 Hen. YII. c. 20. all warranties by feme tenant 
in dower are void against the heir of tbC husband ; and by the 
stat. 4 and 5 Ann. c. 16. s. 21. all warranties by tenant for life 
arot void against those in reversion or remainder ; and so are all 
collateral warranties made by any ancestor not having an estate 
of inheritance in possession. 

Where (J) A. and his wife, seised in right of the wife for the 
term of her life, leased by indenture by the words << demise and 
to &rm lei” for years, if the wife should so long live, and after* 
wards the wife surviving avoided the lease, the question was 
whether this covenant in law extended bejond the husband’s 
life : and it was held that it did not, for a covenant in law will 
not bind to an inconvenience. So if tenant for life makes a lease 
for twenty ycai^, and covenants that the defendant shall enjoy 
daring the term, and then dies, the covenant- is discharged : but 
otherwise, if he covenant for twenty years. So the implied cove* 
nant in a lease for years by tenant for life, by the words ** dimisi 
et ad firmam tradidi ; ” does not extend beyond his life. (A*) So if 
tenant in tail with remainder in tail, to his own heir general, make 
a lease for dives according to the stat. 32 Hen. YlII. with war* 

(g)Shepb. T. 184. Swain v. Series, 1 And. IS. Cbeyney 

(b) Hob. 3. V. Langley, 1 Leon. 179. 

(i) Wootton V. Hele, I Lev. SOI. (k) Swain v. Series, Cbeyn^ «• 

(/) Bragg V. WUeman, 1 BrowsL Si. Langley, uU mtpra. 
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nmty, and then die without beirsi the lease not being a discon-* 
tinuance will cease with the lessor's life^ and the warranty with 
it*(/) fio if tenant in tail make a lease not warranted by the 
statutoi and covenant generally for quiet enjoyment, the covenant 
will determine with his death ; because the estate of the tenant in 
tail to which the covenant is annexed is determined by the death 
of tenant In tail, (m) ' The law in such cases considers only what 
the lessor may lawfu][^ grant; and therefore even in express 
covenants if the covenant be for enjoyment diih*ing the term,” 
or during the demise or lease,” such words are not construed 
as absolute covenants, but are referred only to the probable dura- 
tion of (he lease, according to the interest which the lessor can 
legally grant. If any thing further is intended, it must be clearly 
and absolutely set forth. 

By the covenant in law in leases for years the lessor engages 
that the lessee shall enjoy against his own acts, and all lawful 
interruptions of strangers : (n) but, by the express covenant in 
modern use, it is usual to qualify this general covenant ; and the 
lessor thereby covenants against the acts only of himself, end 
those claiming under him. If therefore there is no covenant for 
title, and only such an express covenant for quiet enjoyment, the 
lessee for years upon eviction by title parambunt cannot recover 
under the general covenant implied in the word demise.” (o) 

It is matter of familiar practice, observes Sir W. D. Evans, 
that a tenant cannot be allowed to dispute the title of the land- 
lord under whom he holds, or whose title he has acknowledged, 
it is also manifest that in consequence of the applitation of the 
rule, a tenant is^ very often subjected to great difficulty and 
embarrassment from conflicting claims; It is agreed, indeed, 
that any difficulties upon the subject may be obviated by express 
stipulation. Tenants, however, and purchasers, may not be suffi- 
ciently upon the4alert, in anticipating the consequences of the 
engagements entered into. Where therefore a large considera- 


(i) Keene v. Cope, Cro.Eliz. 602. 
(m) A-^lrew v. Pearce, I N. R. 158. 
(») Andrews's case, Cro. Eliz. 214. 
Mountford v. Calcsby, I)y. S28. a. 
Anon. Slyl. 6T. Major v, Griggi 2 
Mod. 213. Lee v. Scarre, 2 Keb. TIT, 
723. Hayes o. BickerstafT, Vaugh. 1 18. 


Style V, Hearing, Cro. Jac. 73. Dud- 
ley o. FoIliotl,3T.R. 587. 

(o) Merrill v. Frame, 4 Taunt. 329. 
See Nokes*^ case, 4 Rep. 8<K Brown e. 
Brown, 1 Lev. 57. Sav. 71. GervU o. 
Peade, Cro. Elia. 604. Bfooghtoa v. 
Conway, Dy, Sde. a. 
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tion h given either in the sh^p^of premium or. expenditure^ , care 
should be tak^ to insert' an express stipulation for a and 

absolute covenant for peaceable enjoyment, not leavj^ng tw sub- 
ject to the uncertainty which at- present attends the question, 
whether such a covenant can be required generally by a lessee, 
or whether he is only entitled to claim a covenant against the 
persona) acts of the lessee, and the persons (Maiming under him. 

It is sometimes necessary, where a defec^fn title is obvious, for 
the lessor to covenant against the acts of a particular perspn ; and 
snch a covenant w'ill be a protection against thoj^^ntry ef such 
person, whether by right or wrong ; because, if it was confined to 
bis legal claim only, the effect would be to compel the lessee to 
try the right, which it was the manifest intention of the parties to 
prevent, (o) So also it seems that if the lessee brings an action 
of covenant upon the usual covenant for quiet enjoyment for the 
tortious entry of the lessor, the court will not drive bim^ tq his 
action of trespass; because the lessor has by bis general covenant 
undertaken not to avoid his own deed.(p) 

Where (q) tenant in tail with reversion to the crown leased for 
years, and covenanted for quiet enjoyment against all persons 
iixcept the queen, her heirs and successors, kings and queens of 
England, and the queen granted over the reversion, the assignee 
was held not to be within the exception. 

If the les^r covenant for him and bis heirs toaave harmless 
against all persptfs claiming under him, this will extend to the 
widow o^the lessoif^ if she is entitled to dower, (r) So aji^o where 
one pq^cnasid by fine to himself and his wife, and having made 
a leaa^ cQ^^nanted for enjoyment without disturbance by 

him,, or ati^oti^r persdiri by his means, title, or procurement ; 
this included thb wife who ousted the lessee after the death 
of the^ssor for the fine was levied by the procurement of the 
lessor. (5) 

^If the lessoi^ estate is on condition, and he demises with a 
covchiant that the lessee shall enjoy without impeachment by 
him, or any other through his impediment,, interception, means, 

(o) Foster a. Mapes, Cro. Eliz. SIS. Eliz. 517. 

Chaplin v. Soutbgifte, 10 Mod. 384. (r) Godb. 333. 

White tJ. Ewer, Cro. Eliz. 8S3. . ^) Butler v. Swinnerton, Palm 339. 

. (p) Crass e. Young, S Show. 4S6. Sse Dy. S55« a. pi. 4. . 

{q) WoodrdfTe v. Greenwood, Cro. 
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and consent ; and afterwards breads the condition, this is a breach 
of thttj^i^enant for quiet enjoyment. (0 So where (if) the uses 
were leclared to A. and bis heirs, on condition that if they did 
not pay four pounds per annum to the conusor, the conusor roig^ht 
enter; and A. enfeofled B. who leased the premises for years, 
with a covenant for quiet enjoyment ; it was held that eviction by 
A. was a breach of the covenant, although the lessee might have 
paid the annuity in salvation of his own estate. 

If a parsbn lease his rectory with a covenant for quiet enjoyment 
during'^the^twm, without any expulsion or any act to be done by 
the lessor, and then the lessor is deprived, this has been held not to 
■be within the covenant, because it is a mere non-feasance, (x) 
So if' a parson covenant for quiet enjoyment as long as he con- 
tinues parson, this leaves him at liberty to avoid it by resignation, 
non-residence, or any other w^ay. ( y) 

In some of the old cases (s) it was conceived that a decree in 
chancery did not come within the meaning of the words lawful 
eviction,” although it deprived the lessee of his possession, by 
decreeing that a stranger and not the lessor is entitled to the 
land; but whether courts of law in modern times would coun- 
tenance such a construction against the good faith of the contract 
admits of much question: and in the case of Hunt z?. Danver8(n) 
all the judges held upon error in the exchcquer-^cham'ber, that 
a suit in equity was such a breach of an ngreeinen#for the q^uiet 
enjoyment of tithes, as the courts of law might take notice of. 
So if the covenant be that the lessee shall enjoy during the 
term quietly and without interruption, and discharged frod^ tithes 
and other duties, and that if the tithes are demandoiji ^^d recovered 
against him during the term, he sliall retain in Ms hands so 

< Vi 

much of the rent as the tithes amount to, a suit, though after the 
term, is a breach of the covenant. (/>) 

A covenant for quiet enjoyment may Imve a retrospective as 
well as prospective operation ; therefore where (r) the lessor 

% 

Moor. 859. 

(«) Tho. Raym. STQ, 

(5) Lanning v. Lovering, Cro. Eliz. 
916. 

(c) Lewis V. Hcllier, 2 Keb. 291. 
t.Sid. 574. Oshey v. Hicks, Cro. Jac. 
265. 

2 D 


(I) Stevenson r. Powell, i Bulstr. 
182. 

(tt) Smith o. Warren, Cro. Eliz. 688. 
(x) 4 Leon. 58. pi. 104. 

(v) Wheeler v. Heydon, 1 Brownl. 
125. 

(*) See 3 Leon. 71. Selhy v» Chute, 
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covenanted that his lessee should enjoy for nine years firon the 
year 1664, A. D. which was two years before the seaUiig and 
delivery of the lease ; this covenant was held to extend to time 
past as well as future ; for it was a security for the term in corn- 
putation of time, although the party was not bound till the 
sealing and delivery of the deed. 

Executors and administrators are bound without being named: 
but heirs are not bound without being named; nor are heirs 
bound, though named, unless the obligation commences with the 
ancestor; but it seems to be allow'ed that a man may bind bis exe« 
cutor without naming himself. Executors are bound in all cases 
except where the act is personal ; and even there, if there is a 
breach in the life of testator, an action will lie for the breach 
against the executor, (d) 

The enjoyment meant both by the law and by express cove- 
nants must be taken to be legal enjoyment, without the per- 
mission of any other person : therefore, where a second lease was 
made during a prior demise, it was held to be no answer to the 
plaintjfif's demand in an action of covenant, that during the first 
half-year of the plaintiff’s lease he might have enjoyed : but that 
for non-payment of rent for 21 days after such half year, the de- 
fendant bad a right to re-enter according to a proviso in the lease ; 
because the defendant’s covenant meant a legal entry and enjoy- 
ment, without the permission of any other person, (e) So also an 
action will lie on the covenant in law, withoi^t actual entry and 
expulsion, if at the time of the demise the lessor could not give 
lawful possesson ; for dhmsV^ implies the power of demising, 
and it is not reasonable to compel the lessee to enter and commit 
a trespass. (/) 

The covenant for quiet enjoyment also extends to protect the 
lessee in ^11 those rights and privileges which are necessarily 
incident to his estate ; an action therefore will lie on this covenant 
for the disturbance of a way of necessity, (g) But where the 
grant is of a mere easement in Che lessor’s land, the lessor is not 
hound to repair the subject matter on wlfich the enjoyment of 
the easement depends, although he expressly covenant for quiet 
enjoyment; and the easement may be said to be part of the 
(ItMuised premises. 

Sheph. T. by Fresi. 17T. {g) MorrU v. Edgington, 3 Taunt. 

(<?) liudweU r- Newman, 6 T. R. 45S. 24, Andrews v. Paradise, 8 Mod. 318, 

ij’) Holder r. Taylor, Hob. 12. 
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Where, therefore, in a demise of a messuage, except a piece of 
ground on which a pump stood, the lessor granted the free use of 
the pump during the term to the lessee, and covenanted that he 
should enjoy the pren[|iBes ; it was held that the lessor was not 
bound to repair the pump, (h) The lessee, however, himself may 
repair it upon the principle that, by the grant, every liberty by 
which he may enjoy the easement passes. On the same principle, 
if a man demise the middle room of a house, the lessor is not 
bound to repair the roof : but the lessee is not thereby prevented 
from enjoying the room, for he may repair it himself. The dis- 
tinction upon which the law in such cases depends is between acts 
which amount to a misfeasance and nonfeasance. If one grant a 
way, and disturb the lessee in enjoying it, this is a misfeasance, 
and covenant will lie : but in the other case the lessor does no act 
to disturb the enjoyment, and the law gives the lessee every 
liberty which is necessary to make good the grant. 

Upon the construction of particular covenants many cases have 
occurred, but no general rule can be laid down ; the only rule 
of interpretations is the apparent intention of the parties, accord- 
ing to which it is the practice to construe all deeds. Indeed there 
is no subject on which so little technicality prevails. From all 
the cases on the subject it appears that however general the 
words of a covenant may be when standing by thendsclves and 
alone ; yet if, from other covenants in the same deed, it is plainly 
to be inferred that they could not have lieen intended in si general 
sense, the court will limit their operation according to the inten- 
tion manifested by the parties. In Browning v. Wright, (i) 
therefore, the introductory words of the first covenant, which was 
for title, namely, for and iiotwilhsjtanding any act done by him 
to the contrary,” were held to controul a subsequegnt covenant in 
more general terms to the acts of the party himself. In Hesse 
Stevenson, (k) on the contrary, the omission of these words was 
beld to be decisive, in leaving the covenant in question at large ; 
although, ill a subsequent part of the sentence, the defendant 
covenanted that he had by no means, directly or indirectly, for- 
feited any right or authority he ever had or might have had over 
the property in question ; because the court conceived that these 

(it) Pomfret v. Ricroft, 1 Saund. &P. IS. 

3«1. <A)3B&'P. 67S. 

3 D 2 
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latter words were not inconsistent with the largest construction 
of a covenant for title. (/) 

It may here be observed, that if land be excepted in a demise, 
the exception implies no covenant or agreement that the lessee 
shall not occupy the land excepted tortiously or otherwise, be* 
cause an exception is merely an agreement that such land shall 
not pass by the lease. But it is otherwise of reservations, as of 
a way, common, or other profit; for in this respect a reservation is 
strictly analogous to a grant: and, therefore, if (he lessor be dis- 
turbed in the enjoyment of the thing reserved, he may have cove- 
nant against Hie lessee upon the implied agreement that he should 
take such profit, (m) 


3. In the case of reservation of rent, there is in like manner in 
all leases by deed an implied covenant to pay the rent : if the lease 
be by parol or merely in writing, without seal, the reservation of 
rent is a good consideration of a promise to pay, and assumpsit 
will lie for use and occupation. An express covenant, however, 
for the rent gives an additional security to the landlord; and in 
some cases, indeed, the only security be can look to for the rent. 
Upon every assignment of the interest, it is true, that the lessor 
has the power of exercising his option, whether he W'ill accept the 
assignee as his tenant : but if there be no express covenant for 
rent, and after assignment of the terra by the tenant the lessor 
accept tl^e assignee as his tenant, the implied covenant is no longer 
obligatory on the original lessee, (w) If, however, an express cove- 
nant be inserted in the lease, this will bind the original lessee and 
his representatives, even after assignment and acceptance of the 
assignee by the lessor as his tenant, because the covenant is a per- 
sonal contract independent of the lease, (o) 

% 

3. Voluntary waste by tenant at will is a determination of bis 
tenancy : (p) but, witli respect to the obligation to repair, a tenant 


(/) See Gainsford v. Griffith, I 
Saund. 59. Norman r. Foster, 1 Mod. 
101 . 

<m) Liidy Rubscl f». Gulwcl, Cro. 
Eliz. 657. Cole’s case, 1 Salk. 196. 
(«) Walker's case, 3 Rirp* 
arch Bruce, Cro. Mac. SS4^ 

Leon. 17. HusselPs casOi Hetl. 46. 
Marrow v. Tuqiiii, Cro. £iiz. 715. 


Serjeant?’. Fairfax, I Lev, 3V. 

{o) Whilway v. Pinsent, Slyl. 300. 
Brel V. Cunihei land, Cro. Jac. 399. 32 1 . 
Chapman r. Chantrell, 2 Kcb. 649. 
Bachelor v. Gage, Cro. Jac. 188. 
Ashurst V. Mingay, Tho. Jon. 144. 
Goddrcll v. Cowell, Aunal. 343. 

(p) Slyl. 363. 
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at will, strictly so called, is not bound to repair, except as far as 
the public is concerned, (q) And the law is nearly the same with 
respect to tenants from year to year, who are bound, indeed, not 
to commit waste; and must make fair and tenantable repairs, such 
as putting in windows and doors which have been broken dur- 
ing their occupation : but they are not bound to make sub- 
stantial repairs, (r) All other tenants, whether for life or years, 
are bound by law to repair : and the landlord may maintain his 
action against the tenant for not so doing on the ground of its 
being an injury to-the inheritance. It is the duty, however, of 
the landlord to put the premises in good repair at the time of the 
demise, and the tenant is not bound to repair a house which 
is in a ruined state at the time of his entry and taking pos- 
session. (5) And in consequence of the stat. 6 Anne, c. 31. 
6s. 6, 7. made perpetual by stat. 10 Ann. c. 14. tenants cannot be 
called upon to rebuild premises accidentally burnt without some 
special covenant or agreement. (/) 

But notwithstanding the obligation which the law casts upon 
the tenant to repair, yet a covenant to repair is considered an 
usual covenant ; because, in many cases, it affords the lessor an 
easier remedy than if he should sue the tenant on the score of 
waste. The obligation, likewise, remains even afte? assignment 
by the original lessee, and acceptance of rent from the assignee 
by the landlord as his tenant. (?/) 

If the covenant to repair be general, the lessee must repair, 
though the house or other demised premises be destroyed by ac- 
cident, as by tempest or fire. For although, in cases where the 
law creates a duty, the law will excuse the penalty where the 
party is disabled by accident from performing it ; yet if the party 
himself create the duty, he is bound- to make it good, notwith- 
standing any accident, because be might have provided against^ it 
by his own contract, (.r) Accordingly it is usual to insert in co- 


(q) Regina v. Watson, 2 Ld. Rayni. 
856. Horscfall v. Mather, 1 Holt, 
N.P. 7. Co. Lit. 57. a. Paiiton v. 
Isham, 3 Lev. 359. 

(r) Ferguson V. «Esp. N.P.C. 

589. 

(s) Co. Lit. 54. b. Glover v. Pipe, 
Ow. 92. 

(0 ^cc slat. 14 Geo. Ill, c, 7S. b.86. 


and the Irish Stat. 2 Geo. I. c. 5. 

■Si 

(tf) Bernard r. Godscall, Cro. Jac. 
309. Fisher v. Amcen, 1 Brownl. 20. 

(x) Compton v. Allen, Style, 162. 
Walton V, Waterhouse, 2 Saiind. 420. 
Lord Chesterfield t*. The Duke of Bol- 
ton, Rep. 627. Pyin v. Black- 
but&^'Vcs. Jun. 34. 
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Tenants to repair in leases an exception of such casualties as 
fire and tempest; it ought, however, further to be stipulated, 
that in case the premises are so destroyed by fire or other acci- 
dent that the lessor shall repair, for the exception of itself will 
not bind the lessor to repair ; and therefore, if nothing more is 
done, and the tenant has expressly covenanted to pay the rent, 
he must do so, although the premises are not capable of being en- 
joyed by him. 

If a penalty is attached to the covenant repair, as for in- 
stance, if the lessee covenants under a penalty to sustain the 
banks of a river, he is not liable to the penalty for a sudden inun- 
dation, but he is bound to repair in convenient time, 

A covenant in a lease to repair the premises, from the time of 
making the lease to the determination of the term, will include 
after-erected buildings; for though they have no actual, they have 
a potential being at the time of the lease : (^/) and such a cove- 
nant will include buildings erected by the tenant for the purposes 
of trade if fixed to the freehold ; but not where they merely rest 
on blocks or pattens, (d) 

A covenant to repair and leave in repair all buildings will 
include pavements and all fixtures : (c) and so far such a cove- 
nant may be considered as qualifying the general law relating to 
fixtures, and will restrain the tenant from removing where other- 
wise he was at liberty to do so. Therefore, where (d) a tenant 
covenanted to repair all erections, buildings, and improvements 
during the terra, and to yield up the same at the end of the term ; 
it was held that be could not remove a verandah erected during 
the terra, the lower part of which was fixed in the ground. The 
carrying away locks and keys, and breaking glass in windows, are 
a breach of such a covenant. So also where the carrying iiway a 
shelf was mentioned, it was held that it should be intended to 
have been fixed, (e) 

(^) Belfour v, Weston, I T. R. 310. (If) Naylor v. Collingi;, 1 Taunt. 19. 
Weigall V, Waters, 6 T. R. 488. See Administratrix Penry v. Brown, 2 
also Brown v. Quitter, Ambl. 619. 2 Stark. N. P.C. 403. 

£d. Rep. 220. Haren. Groves, 3 Anstr. (c) Pyot v. St. John, Cro. Jac. 329. 
687. HoltzapffeI».Baker,18 Ves.115. Anon. 2 Ventr. 214. 

(z) Dy. 33. a. Moor. 62. pi. 173. (d) Administratrix Penry, v, 

Griffith's case, Mooi^. 69. Brown, mpra, 

(a) Brown v. Blunden. Skiniu 121. (e) Pyot v. St. John, iupra. Anon. 

Dowse V, €ale, 2 Ventr. 126. 2 Ventr. 214. 
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If the lessee covenant to repair and keep in repair during the 
ternii an action may be maintained for breaches during the term 
before its expiration ; and it is not sufficient that the lessee puts 
the premises in repair at the end of the term, or at any time dur- 
ing its continuance, (f) 

A covenant to repair during the term, or within three months 
after notice, will give the lessor his election either to give notice 
or to bring his action of covenant : but the lessee must at all 
events repair before the expiration of the terra, for he cannot 
come upon the premises after the term without being a tres- 
passer. (g) So where(//) the lessee covenanted that he would from 
time to time after three months' monition sufficiently repair, and 
at the end of the time leave sufficiently repaired ; the latter clause 
was held to stand by itself, and the notice only applied to the 
repairing during the term. 

A covenant to repair at all times, when, where, and as often 
as occasion shall require during the term, and at farthest within 
three months after notice, is a qualified covenant, and cannot be 
stated as a covenant to repair at all times when, where, and as 
often as occasion should require during the term, (i) But where (f:) 
there was a covenant to rebuild a house in two years, and suffi- 
ciently to repair the same, and all other buildings to be erected 
during the term when, where, and as occasion should requirp, and 
the same in all things sufficiently repaired at the end of the 
term to yield up to the lessor, although it was followed by a cove- 
nant that the lessor might twice or oftener in the year enter to 
view the condition of the premises, and of all want of reparation, 
to leave notice in writing to repair within six months ; within which 
time the lessee covenanted to repair accordingly : it was held that 
the first covenant was unqualified,. and that the plaintiff* might 
declare on the leaving the premises out of repair at the end of the 
terra, without averring or proving six months' notice to repair. 

If the lessor covenant to repair, and the lessee covenant to re- 
pair aftefihe reparations made by the lessor, although the premises 
be in good repair at the time of making the lease, yet the lessor 

(f ) Luxmore v. Robson, 1 B. & A. (i) Horsefall v. Testar, 7 Taunt 
S84. 385. 

(g) Anon. 2 Roll. Rep. 250. ( 4 .) Wood v. Da^, 7 Taunt. 646. 

(h) Harflet v. Butcher, Cro. Jac. (/; Slater ir. Stone, Cro. Jac. 645. 
644. 



408 


On the comtruclion and [Chap. 111. 

must first repair^ (0 But where the lessor covenanted to make 
all necessai^^ reparations before Midsummer following, and the 
lessee covenanted that he would repair to the ^end of the term, 
this was held tg be jio condition precedent, because it was merely 
a division of the tim6, that the lessor should repair before 
Midsummer, and tne lessee after, {m) 

If in the covenant to repair the words are the lessor allowing 
and assigning timber for repairs,” this is a qualification of the « 
covenant; and the lessor must aver in his declsnatiop that he did 
allow, &c. (n) But where (o) the lessee covenantedbto repair be- 
fore the first of J une, 5000 slates being found and delivered by the 
lessor towards the repairs, and afterwards to keep in repair, 
and the lessor assigned a breach in not keeping in repair after the 
first of June: it was held no plea to say that the lessor did not 
find and deliver the slates; for this was an action on another part 
of the covenant with which the finding the slates had nothing to do. 

Where B. leased n mill and covenanted to find cogs, rounds, 
brasses, timber, &c. for the mill, during the term, and W. cove- 
nanted to keep them in repair, the court were divided whether 
these were mutual oiconditional covenants, (p) 

If the lessor covenant to repair, and does not do it, the lessee 
may do it, and pay himself by way of retainer out of the rent, iq) 
This covenant also being, like all other express covenants, 
an independent personal contract, the lessee is not estopped 
thereby from cutting down trees for repair, although the cove- 
ndfit be that he shall repair at his own costs ; he, therefore, may 
justify in an action of waste on this ground notwithstanding the 
covenant, and the lessor’s only remedy is upon his covenant, (r) 
If the lessee of a concurrent lease covenant to repair during the 
term, he must repair during the existence of the prior . lease^v be- 
cause the covenant is express to that efiect, and his term has 
commenced in computation of time. (^) 

What shall be considered a good and sufficient repair under 
any of these covenants must always be a question for the jury : 

(m) Bragp v. Nightingale, Styl. 140. (o) Mqckicstonc v. Thomas, Willes 

2 Danv. 17. pi. 15. 5 Via. Abr. 75. 146. 

pi. 15. (p) Browner. Walker, J butw. 394. 

(«) Thomas r. Cadwalladcr, Willes, (q) Beale v. Taylor, i Leon. 2S7, 
49^- (r)DyJ98a. 3l4.b. Aiiun.Moor.23. 

(v) 3 isilk, IDS. 
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bat it has beefn held that upon a covenant to repair#ith convenient^ 
necessary, and tenaiiiable reparations, the lessor mulF diew that 
the house was ndt tenantable ; and trifling ^deficiencies, such as 
of a tile ora lifl^e mortfir here and therC, itrll not support his 
action. (/) ^ 

Covenants in building leases may be mentioned under the same 
head. As such contracts are entered into for the specific purpose of 
^l>uilding or rebuilding houses, the covenants framed to efiect the 
object in view are^ecific likewise; and, indeed, since the olgect is 
merely execuh!>ry, it can only rest in covenant till the covenant is 
performed. A covenant to rebuild several houses is, however, 
not satisfied by rebunding some and repairing others, though at a 
considerable expense, (u) But where (x) the lessee of a building 
and repairing lease covenanted that within the last fifty years of the 
term he would take down the four demised premises, as occasion 
might require, and in the place thereof erect four other good and 
substantial messuages, it was held that it must be shewn that 
occasion did arise. Gibbs, C. J* said, however, that if, upon the 
trial of an issue founded on this case, it should lippear that the 
repaired bouse was not completely and substihtially as good as a 
new house, he should direct the jury to find for the plaintifi. 

^ In all leases where the premises consist of buildings of any con* 
siderable value, it is usual to insert covenants for insurance 
against fire. These covenants usually, and indeed necessarily, 
spdeify the particular sum in which the premises shall be in- 
sured : but this has no tendency to limit the damages which may 
be recovered on the covenant to repair, if there is one, because they 
are independent covenants, although they may be in the mni ji y 
deed. (_y) 

In Ai case of Preston v. Merceau (-z) Mr. J ustice Blackstone, 
nfter Si^ng that the court could neither alter the rent nor the 
term, the two things expressed in the agreement, is reported to 
have added *5 that with respect to collateral matters it might be 
diflferent ; the plaintiff might shew who was to put the house in 
repair, or the lilSe, concerning which nothing is said.” But this 
opinion is not consistent with the decided cases. To add, observes 

(I) Conysby'&case, March 17. 411, 

(») The City of London v. Nash, (y) Digby «. Atkinson, A Campb.^ 
I Ves. IS. N. P. C. S75. 

(x) Evelyn i). Raddish,’ 7 Taunt. (t) 3 Bl. 1219. 
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Mr* Phillips, a near term, or to define what was before indefinite) 
is in efihetVo make a miterial variation, (o) 

A covenant to deliver up the premises at the end of the terra is 
not an unusual covenant; (b) and if thd covenant be to leave the 
premises as the lessee found them, it is an agreement to leave 
them in tenantable repair, (c) 


4. In farming leases the bare relation of landlord and tenant is 
a sufficient consideration for the tenant’s promise to manage the 
farm in a husbandlike manner ; (d) and a tenant from year to 
year(c) is under the same implied engagement as a tenant for a 
longer period. The mode of husbandry according to which the 
law implies that the lessee shall manage the land is the custom 
of the immediate neighbourhood: by which term custom ” is not 
meant that it should be immemorial, or that it should be confined 
to any limited space ; but that the method of husbandry adopted 
should be according to the approved habits of husbandry in the 
neighbourhood under circumstances of the like nature, (f) By 
means, however, of a special covenant a party may waive the 
benefit of the custom of the country ; for where there is a written 
agreement, there can be no inquiry as to the custom ; because it is 
natural to suppose that such an agreement will contain all the 
particulars and terms of the bargain, (g) 

In the case of farming tenants the general law is that all the 
manure produced on the farm shall be consumed on the premises; 
and after the term ended, the hay, straw, litter, fodder, dang, 
manure, and compost on the land belong to the lessor ; and the 
lessee can neither remove them, nor is he allowed any compen- 
sation for them. (A) In particular districts, likewise, the law per- 
mits the usage of the country to controul the contract, such 
usage is not unreasonable. Thus an usage for the landlord to pay 
a sum in compensation to the ofigoing tenant for labour and ex- 
pense in tilling; fallowing, and manuring arable and meadow land 
acco^ng to good husbandry has been consid|red a reasonable 

(a) 1 Fhill. Ev. 592. note. Brown v. Crump, 1 Marsh 567. 

(5) Andrews v, Needham, Noy. 75. (g) Webb v. Plummer, 2 B. and A. 

(c) Winn r. White, 2 Bl. 840. 747. 

(4) Powley v. Walker, 5 T. R. 373. (h) Ex parte Nixon, 1 Rose, B. C. 

(e) Onslow d. — — , 16 Ves. 173. 445 , 

(/) hegb r. Heweit, 4 East. 154. 
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usage, because the tenant could not otherwise reap the advant^^e 
of such labour and industry, (i) So, although a custom that the 
lessee should hold over after his term for half a year, is not 
good ; (k) yet a custom that the awaygoing tenant shall have the 
crop on the land after the expiration of the termi has been so 
held ; (Z) and he may house such awaygoing crop in the barns on 
the farm for a certain time after he has quitted the premises, if 
the custom so permit, (m) In all these cases, however, a special 
covenant may either waive the usage of the district, or controul the 
general law. ^ 

The effect of a clause allowing the awaygoing tenant to take 
away the crop is a prolongation of the term, as to the land on 
which it grows, and he continues in possession till the crop is 
taken. So where (n) the outgoing tenant had covenanted with 
his landlord to leave the manure on the premises, and to sell it to 
the incoming tenant at a valuation, it was held to give the outgone 
tenant a right of outstand for the manure on the farm, and the 
possession and property in it remained in him in the mean time ; 
and the incoming tenant removing or using it before such valua- 
tion, was answerable to the outgone tenant in trespass. It may 
however be remarked that if there be no such title in the tenant to 
an offgoiog crop, the landlord may bring trover against him for cut- 
ting it after the expiration of the lease, (o) 

If there is a covenant in the lease for sowing and managing the 
farm, and for disposing of the dung and straw, and quitting and 
yielding up the premises in the manner in which the same had 
been managed and quitted by other tenants, and the tenant enter- 
ing have nptice of any prior lease, he is in general bound by such 
reference : but if the tenant has no notice of any prior cove- 
nanW he is only bound by the mode in which the landlord shall 
havlpermitted former tenants to manage and quit, although such 
former tenants may legally have been bound by some different 
agreement, {p) 

The usages of difierent districts, and the usual agimments 

(»•) Dalby v. Hirst* I Brod. & Bingh. (m) Beavan v. Delahay, 1 H. Bl. 6. 
8S4. Senior v. Armitagc, 1 Holt N. (») Beatty v. Gibbons, 16 East 116. 
P. C. 197. Bonston v. Green, 16 East. 71, 

(Ar)Moor. 8. pi. 27. White v. Saycr, (o) Davies v. Connop, I Price Ex. 
Palm. 211. Rep. 53. 

(OWigglesworthv.Dallison.Dougl. (p)Liebenrood.. Vines, 1 Heriv.lS. 
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' ^I l p i mc n landlord and tenant ^ith respect to quitting and yielding 
i^ISlie premises at the end of the term as a matter of arrangement 
between the incoming and outgoing tenant, seems to haye pro- 
duced a question whether the incoming tenant could not main- 
tain an action against the outgoing tenant for a breach of good 
husbandry : but the better opinion seems to be that no such 
action can be maintained, although no special provision has been 
made contrary to the custom of the country. In one case (q) how- 
ever, where the tenant was bound to consume all the hay on the 
premises, or for every load of hay removed to bring two loads of 
manure ; and on quitting the premises he sold part of a rick of 
hay then standing to a purchaser w'ithout mentioning his liability 
to bring manure ; although it w^as admitted that the bringing on 
the manure was no condition precedent to carrying aw^ay the hay 
as between the landlord and tenant, yet it was held that after the 
tenant had quitted the premises, the succeeding tenant had a right 
to refuse to permit the hay to be removed till tlie manure should 
be deposited. 

The statute 56 Geo. III. c. 50. has given a legislative sanction 
to such covenants, which greatly protects the landlord from the 
former legal consequences of the contract. It provides by the 
first section that no sheriff or other officer shall sell carry off 
from any lands let to farm any straw threshed or unthreshed, or 
any straw of crops growen, or any chaff colder or turnips, or 
any manure, compost, ashes, or seaweed in any case whatsoever, 
nor any hay, grass or grasses, natural or artificial, nor any tares 
or vetches, nor any roots or vegetables, being produce of such 
lands in any case where, according to any covenant pr written 
agreement entered into and made for the benefit pf the landlord 
or owner such produce ought not to be taken off, or which to. the 
tenor or effect of such covenant or agreement ought to be useaand 
expended thereon, and of which covenants and agreements such 
sheriff or other officer shall have received a written notice before 
he shall proceed to sale. 

By tto second section of the same act it is enacted that 
the tenant shall give notice in writing to the officer of the ex- 
istence of such covenant or agreement, and of the name and 
residence of the landlord ; and such sheriff or other officer is 


{q) Smith i; Chance, 2 B. and A. 755. 
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required forthwith on executing si^h process and liEefore sali^' 
send notice By the general post to the landlord or his agent, and 
shall invjsll cases of absence or silence of such landlord or agent 
postpone and delay the sdle till the latest day he can lawfully 
appoint. Provided always, (r) that such produce may be sold 
subject to an agreement to expend it on the land according to the 
custom of the country where no covenant or agreement appears ; 
and in cases where any covenant or written agreement shall be 
shewn, then according to such covenant or written agreement : 
and afler such sale so qualified, it is provided that the purchaser 
may use all such necessary barns, buildings, yards, and fields for 
the purpose of consuming such crops or produce as such sheriff or 
other officer shall assign for that purpose, and which such tenant 
or occupier would have been Entitled to, and ought to have used 
for the like purpose on such lands. 

It has, however, been held that this act will not bind the crown, 
although passed for the purpose of general good, in promoting 
good husbandry. It was argued in this case that the clause in the 
stat. 8 Ann. c. 11. (s) saving the rights of the crown was an ac- 
knowledgment that acts of parliament in favour of agricultural 
interests might bind the crown, though not expressly named : but 
the court said they were unanimously of opinion that the proviso 
in the stat. 8 Ann. must have been thought necessary, because 
the word ‘‘extent ” was used in that act. In this statute, on the 
contrary, the crow'n or the crown process is not in any way alluded 
to ; and therefore they were of opinion that it did not bind the 
crown or affect the crown process. Garrow, B. — The act begins 
with providing for the preservation of covenants between the 
owners and occipiers of land let to farm, and it never loses sight 
of tho^ parties till the end ; and there in the eleventh section it 
contemplates the case of tenants becoming insolvent, and provides 
that the assignees shall not deal with the crops on farms otherwise 
than the tenant might have done : evidently in every other possible 
case of insolvency leaving the landlord to his remedy on tlie cove- 
nant, and clearly abstaining fi^pm cases where the crown might be 
concerned, (t) 

If a man take land sowed or stocked with cattle, and covenant 

(r) Sect. S. sued against their tenants. See post, 

(s) KnabJiug landlords to recover a (i) The King in aid of Osbourne iji 
year's rent in oases of executions is- Osbourne, 6 Price, Exch. Rep. 94. 
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tbe same pliglit, be must leave it sown; or« if Oe 
cattle die, be must supply tfaeir number, (u) 

A covenant by a lessee that be will sufficiently mj^k and 
manure the land, with two sufficient sets of muck, within the last 
six years of the term, tbe last set of muck to be laid upon the 
premises within three years of the expiration of the term, is satis- 
fied by the tenant’s laying on two sets of muck within the last three 
years, (jr) 

5. The next point with reference to which covenants are usually 
made comprehends taxes, rates, and other burthens imposed either 
directly by parliament, or by county and parochial regulations. 

The land-tax made perpetual by the stat. 38 Geo. III. c. 60. is 
tbe landlord’s tax, as between the landlord and tenant : but, with 
reference to the public, it is the tenant’s tax. {y) The land-tax 
acts have always in the first instance charged the occupier : but 
they direct him to deduct out of the rent so much of the rate as in 
respect of such rent tbe landlord ought to bear ; and the landlords 
mediate or immediate are required to allow such deductions. 

The landlord under these acts must pay the rent according to 
the rent he receives, and not according to the rent at which the 
premises are taxed ; {z) therefore where there was a covenant on 
the part of the lessee to pay all taxes except tbe land-tax ; the 
landlord was bound only to pay the old land-tax, and not the 
additional land-tax occasioned by the improvement of the es- 
tate. (o) So if the tenant is under-assessed, he can only deduct 
pro raid, (b) 

Where (r) a person took seven-sixteenths of certain premises, 
the whole of which were then rated at the anndikl value of 35/., 
and the lessor covenanted to pay all taxes then chargeable on the 
premises, or on any part thereof, or on the yearly rent thereby 

(«) Prest. Shep. T. 174. 1 Salk. 198. 

(x) PowDall V. Moore, 5 B. and A. (z) Yaw v. Laiuan, 1 Wils. Sl. 
416. Barnfather v. Lee, East. T. 96 Geo. 

(p) R. V, Mitcham, Caid. 976. R. IlL K. B. Whiiheld v. Brandwood, 
V. St. Lawrence, Cald. S79. R. v. 2 Stark. N. P. C. 440. 

Endow, Cald. 374. Exall v. Partridfl^e, (a) Hyde r. Hill, 3 T. R. 377. 

8 T. R. 308. Astley v. Reynolds, 1 {b) Sherrington v. Aiidrews, Comb. 

Str. 916. Lord Arran r. Crisp, 19 Mod. 483. 

55. Haldi V. Freeman, 1 Brod. and (c) Watson v. Atkins, 3 B. and A. 
Bing. 39 h See Brewster v. Kidgell, 647. 
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reserved, and the lessee covenanted to pay all faesh^ taxes which 
should thereafter be charged on the premises, or on any part 
theredCi' it was held by Bayley and Holroyd, JJ. disseniiente Ab- 
bott, C. J. that the true construction of these covenants was, that 
the lessor should pay all such taxes as were chargeable on the pre- 
mises, considering them as of the annual value of seven-sixteently^ 
of 351, ; and that the lessee should pay all fresh taxes, and all such 
additions to the taxes formerly chargeable, as were occasioned by 
the improved value of the premises. 

Where in 1814 a distress was made on a tenant for the whole of 
tlie rent due from him, and a deduction^ of the land-tax was 
refused, the lease being silent on the point ; and the tenant having 
protested against his liability, paid during five successive years, 
without renewing in any sort the objection : it was held that in 
18^, he could not recover in an action for money paid to the 
defendant's use any of the sums so paid for land-tax. Dallas, 
C. J. in delivering judgment said, on the facts the case could not 
be distinguished as to the general ground from former cases in 
whh h it had been held that a payment made under such circum- 
btapees is to be considered a voluntary payment. The present 
was stronger in degree : for resistance to a demand, dereliction of 
that resistance, and subsequent and uniform acquiescence, operate 
more strongly than a payment made in ignorance and silence 
would have done. The simple point, he said, on which the court 
had hesitated for a moment, had been as to the sum claimed to be 
deducted, when the distress was made in 1814; and, with a view 
to this, they wished to look into the case of Graham v. Tate: (d) 
but on consideration they thought it did not apply in favour of the 
plaintiif; for inTlraham v. Tate the claim made was immediately 
followed up, and never afterwards abandoned ; not falling there- 
fore in point of principle within all or any of the several grounds 
on which, as fundamental grounds to sustain actions of this de- 
scription, such cases have been decided, (e) 

The case of Graiiam v. Tate abovementioned arose upon an 
agreement in a lease to pay all taxes, except the landlord's pro- 
perty-tax; and the tenant agreed to lay out 20/. in repairs, which 
tlie landlord also agreed to allow : but afterwards the landlord 
distrained for the rent, and sold to the whole amount without 
allowing either for repairs or property-tax, which last he knew 

(tf) 1 M. atid S. fi09. (c) Spragg v. Haiuiuviid, 2 Brod. and B. 59. 
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the tenant had. p&id to the collector. Lord Ellenboroog^ 
CkJ. "The tenant was olftiged to pa^ the full ^oont of the 
vent under the distress, if the landlord would not cdH^nt to 
make the deduction in respect of the ^operty-tax; and it. does 
not appear to me that he has any remedy except by bringing^ 
1^ actton. If so, the only question is as to^ the form of action. 
It seems to me that he may waive the tort, and bring an ac- 
tion for money had and received; if in the result the land- 
lord has got money into his pocket which does not belong to 
him.” Lord Ellenborough, C. J. added, that' the court was of 
opinion in favour of the plaintiff on the question of repairs, but 
gave no reason : it appears however that .the plaintiflf ought to 
have declared on the special agreement, as suggested by Hullock, 
counsel for the plaintiff. And aim ugh the same might have 
been said with respect to the property-tax, yet as the property- 
tax act expressly empowered the tenant to deduct the property- 
tax, the case, so far as it related to that point, stood independent of 
any special agreement, and was also analogous to the case upon 
the land-tax act, just before cited. 

The case of Denby v. Moore (e) is another case on the pro- 
perty-tax. Where an occupier of lands for twelve years paid to 
the collector of taxes the landlord's property-tax, and the full 
rent as it became due to the landlord, without claiming any 
deduction on account of the tax so paid, and it was held that 
the amount of taxes so paid could not be recovered ; so that 
this case seems to be a direct authority for the decision in the 
case of the land-tax act. Littledale for the defendant urged, 
that between these parties the relation of landlord and tenant 
had never existed, (for it appeared that the plaintiff, although 
he occupied the farm and paid the rent, was not the tenant 
to the defendant, the real tenant being the father-in-law of 
the plaintiff, in whose name the receipts for rent had been given 
up to his death,) and consequently that the action could not be 
maintained on that ground : but upon the court's intimating that 
the fact of the defendants having received the plaintiffs' money 
was sufficient to enable him to maintain the action, this ground 
was abandoned. 

Where a tenant having paid the land-tax brought an action to 


(e) 1 B. and A. 123. 
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recover it Back froip his landlord^ and gave in evidence a written 
lilieroorandum of agreement in the plaintiff*s band-writing, which 
specified the,>^rent and terms, but ws^silent respecting the pay- 
ment (S|||taxeB ; the defendant offered parol evidence that, pre- 
viously to the drawing up of the memorandum, it had been men- 
tioned and understood by the parlies that the rent was to be paid 
clear of all taxes: this evidence was rejected, and the court of 
C. P. afterwards refused a rule to shew cause why the verdict 
should not be set aside, ( f) 

But in a late caso,(g) where by a local act it was provided, 
that the drainag# tax should be paid by the tenants of the lands 
and grounds charged with the same, who might deduct and retain 
the same out of the rents payable to the landlord ; and also that 
in case of neglect to pay the tax, it might be levied by distress on 
the goods and chattels whicS^ should be found in the premises ; 
and if the same should be untenanted, cr no sufficient distress 
could be found, the lands and grounds chargeable should remain 
as a security for the payment thereof, and might be taken pos- 
session of and let, in discharge of the tax. It was held that the 
tenants chargeable with the tax were tliose in v.^hoso time the tax 
accrued, and not the tenants tor the time being. And therefore 
where an outgoing tenant, having paid his rent in full, had left 
property on the premises which was afterwards distrained for the 
tax during the time of his tenancy, be was obliged to pay it. And 
it was held that he might recover the same in an action against the 
landlord for money paid. 

If a lease be made rendering rent free from taxes, this is a 
covenant to pay all taxes whatsoever which may be legally de- 
ducted from the rent. (//) It w.as however the object and the 
express enactment of the slat. 46 Geo. III. c. 65. s. 115. (the pro- 
perty-tax act) to make void all agreements between landlord and 
tenant, for the purpose of throwing that burthen, as far as tlie 
landlord was concerned, on the tenant. But where (/) the 
tenant covenanted to pay the property-tax, and all other taxes 
imposed on the premises ; although such a covenant was void by 
the abovementioned statute, yet it did not avoid a separate cove- 
nant in the lease to pay the rent clear of all parliamentary taxes 


(J) Rich i>. Jackson, 4 Bro. Ch. Ca. 521. 

515. 6 Ves. 5.S4. ii. S. C. (/i) (tiles v. Hooper, Carlh, 135. 

(jg) Dawson v. Linlou, 5 B. aiul A. (i) Gaskcll r. 11 East 166. 
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generally, for such general words will be understood of such 
taxes as the tenant may leg'ally pay. So on the same principle, 
where rent had been reserved clear of tlie propcig;ty-taX| it was 
held that the reservation was void only as to the illegal ^rt, and 
that it was a good reservation of the same rent subject to that 
deduction. (A) 

Although all the land<tax acts empower the tenant to deduct it, 
yet we have seen that this is not held to control the agreement of 
the parties. And the same observation applies to all other rates 
and assessments : thus the commissioners of sewers have an elec- 
tion to charge the owners or occupiers; but this may be matter of 
private arrangement. So in the 57 Geo. III. c. xxix. passed for 
the regulation of the pavement in London, Westminster, and 
Southwark, together with the paj||6hes of Marjlebone and St. 
Pancras, the paving rates are directed in certain cases to be 
paid by the landlord, yet there is nothing in the act so peremp- 
tory as to control the private agreement of the parties ; and there 
arc local acts of the same kind elsewhere. 

A covenant to pay taxes generally will include taxes sub- 
sequently imposed. So where (/) a lessee covenanted to pay all 
assessments, charges, and taxes whatsoever, towards or concerning 
the reparation of the premises, and a wall built in defence of the 
level after being thrown down by a tempest was rebuilt by order 
of the commissioners of sewers in a new shape ; it was held that 
the covenant extended to the reparations of this second wall as 
well as the first. 

The stat. 7 Geo. III. c. 37., passed for the purpose of encourag- 
ing the building of Blackfriars-bridge, by the 51st section, after 
enabling private persons to enclose and embank certain lands 
tlierein specified at their own expense, enacts that the ground 
andxsoilof the river Thames, so to be enclosed and embanked 
in t^ front of every such respective wharf or ground, should vest 
in tnV owmers of such adjoining wdiarf or ground, free from all 
taxes and assessments whatsoever. In a case (m) arising upon 
this act the question was whether a house which had been built 
on land so recovered from the river, was liable to be assessed to 

(A:) Rcadshaw v. Balders, 4 Taunt. (/) Comminst;. Massam, March. 196. 
57. Fuller r. Abbott, 4 Taunt. 105. (w) Williams v. Prifehard, 4 T. R. 2- 

Tiuklcr r. Practice^, 4 Taunt. 549. 
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the land-tax levied under an act (the stat. 27 Geo. III.) passed 
since that time. Lord Kenyon in delivering his judgment ob- 
served, that it could not be contended that a subsequeiit: net of 
parliament would not control the provisions of a prior statute, 
if it were intended to have that operation : but there were 
several cases in the: books to shew that where the intention of 
the legislature was apparent, the subsequent act should not 
have that operation there, even though the words of such statute 
taken strictly and grammatically would repeal a former act ; 
and in such case$ the courts of law, judging for the benefit of 
the subject, have licld that they ought not to receive such a con- 
struction. The court therefore held that the house was not liable 
to the land-tax imposed by the later statute. The next case (w) 
in the same book was decided nearly on the same principle. It 
was there held that t!ic occupiers of such houses were not liable 
to be assessed to rates for lighting and paving under the slat. 
H Geo. III. c. 29. The distinction contended for in this case 
was, that the rates were personal : but Lord Kenyon said there 
was no foundation for the argument, that the occupiers of houses 
might be liable though the lands be exempted. If the lands 
themselves were exempted, so must also the houses built thereon. 

In the subsequent case of Perchard v. Heywood (o) a question 
arose wlietlier such houses were exempted from the payment of 
house and window duties imposed by the stat. 38 Geo. III. c. 40. 
It was an action of trespass against the defendant for breaking 
and entering the plaintitf^s dwelling-house, and taking and carry- 
ing away the plaintiiT’s goods. The entry, seizure, and con- 
version, were made by the defendant under assessments regularly 
made, and under a warrant regularly granted by the commission- 
ers authorized to act under the following acts, or some or one of 
them ; viz. stat. 38 Geo. III. c. 40. ; 38 Geo. III. c. 16. ; 38 Geo. 
III. c. 81. Lord Kenyon, C. J. ‘‘ This act of parliament (viz. 
stat. 7 Geo. III.) is to be considered as a contract between the re- 
spective parties, (the corporation of the city of London and the 
owners of the grounds within the limits specified in the act) not- 
withstanding it is (as many other acts of the same kind are) 
declared to be a public act ; for it was brought in on the petition 
of the city of London. When the act passed, certain improve- 

(n) Eddington v. Borman, 4 T. R. 4, 


(o) 8 T. R. 468. 
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inents of the property on the banks of the Thames were in view ; 
and in order to encourage the scheme, the lands to be improved 
were to be exempted from certain local taxes. Of this nature was 
the land tax ; for that act imposes a general burden which is to 
be raised on the whole city ; and therefore utter se the corporation 
might agree that the owners of this property might be exempted 
from bearing their share of it : but it was not the intention of the 
legislature to extend the exemption further.” The decision of 
the court in the previous case of Williams and Pritchard was 
pressed upon them : hut Lord Kenyon said that he approved of 
that decision. Though the land-tax,” he observed, was at 
the time of that decision in form only an annual act ; it had been 
considered in substance as a permanent act : for if each land-tax 
act had been treated as a separate act of parliament standing by 
itself) the gross inequality of that act which then obtained in 
different parts of the country would not liave prevailed so long. 
But certain regulations having been made on a valuation in King 
William’s time, (hat proportion had always been paid in several 
districts since that time on the ground, that the land-tax though 
renewed annually, was considered a perpetual fax ; and then 
indeed it was in fact become such. In deciding that case, there- 
fore, the court were guided by the intention of the legislature, 
who did not mean to exempt the owners of the land in question 
from the land-tax of one year only, but from the land-tax in 
subsequent years. Then, if that decision did not affect this case, 
it seemed perfectly clear that th<? plaintiff was liable to pay the 
taxes in question.” The last clause referred to in the stat. 38 
Geo. III. removed all doubt : (hough even without that he should 
have been of opinion that the plaintitT could not recover in this 
case. The clause of the act alluded to was a provision at the end 
of the schedules A. and B., in the 38 Geo. 111. c. 60. which after 
imposing the several rates, and making certain exceptions in 
particular cases (not including this) proceeds to say : the said 
evcral rates and duties to be charged in respect of (,*very inha* 
bited dwelling-house, without any other or further exemption 
being allowed, than such as are contained and expressly provided 
for ill and by this act, notwithstanding any former statute or 
statutes to the contrary.” The counsel for the plaintiff contended^ 
that this clause was introduced for the purpose only idf guarding 
against any equitable extension of the exemptions contained in 
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the act itself. But Lawrence, J. said there was no foundation 
for this argument : for the act did not say that there should be no 
equitable construction of it ; but enacted, in express . terms, that 
there should be no other exemption than those particularly spe- 
cified. The same learned judge bad before observed that it could 
never have been the intention of the legislature to exempt the 
owners of those houses from such taxes as the present; for part of 
them were imposed in lieu of the tax upon lea, by the commutation 
act, and part instead of the tax on clocks and watches. The 
court delivered the posiea to the defendant. 

The poor’s rate is not a tax upon the land, but a personal 
charge in respect of the present improved value of the land, (p) 
The farmer or occupier of the land is liable to the tax, and not 
the landlord; because it arises by reason of the occupation of 
land in the parish : and the landlord is never assessed for the 
rent, because that would be a double assessment in respect of the 
same land, (q) It is immaterial what interest the occupier has in 
the land, at will or by any other tenure : it is sufiSlcient that the 
person rated be the actual occupier. 

The parson or his lessee are occupiers of tithes, and must be 
rated for them : but if the tenant bargain for a retainer of the 
tithes of his own land, he is not the occupier, but merely the pur- 
chaser of them, (r) 

The possessions of the crown are not rateable : but the occupier 
of a bouse belonging to the crown is so. (^) So, although it w^as held 
that stables rented by the colonel of a regiment, by the order of 
government for the exclusive use of his regiment, were not rateable, 
yet the owner was held liable. (0 So the lessees of St. Luke’s Hos- 
pital were held not rateable, but the owner of the land is proba- 
,bly not exempt, (n) The ranger of a royal park is rateable, as 
such, for inclosed lands within the park, yielding certain profits: 
but not for herbage and pawnage, which do not yield any certain 
profit, (x) So quit rent and other casual profits of a manor are 
not rateable, (y) . A corporate body aggregate is rateable, (s) 


(j») R. V. Skingle, 1 T. U. 619. 
t<jf) St It. 43 Eliz. c. 2. 

(r) R. V. Laiiibeili, 1 Sir. 525. 

(s) R. V. Hurdis, 3 T. H. 497. 

(0 Lord Amherst r. Lord Somers, 
2 T. R. 372. Bckcrsali Biggs, 4 
T, R, 6. 


(w) R. V. St. Lukes Hospital, 2 
Burr. 1053. 

{jc) Lord Bute v, Griatlu)!, 1 T. R. 
338. JonCsS v. MauiiseJI, Dough 302. 
(^) R. V, Vaudorvald, 1 Bl. 212. 

R. V. Gardner, 1 Both 143. 



423 On the construction and [Cbap. 111. 

»>. 

It is said that the rate should be on persons in respect of visible 
property in the parish : the stock, however, of a farmer cannot be 
rated, because it is necessary for the management of a farm, (n) 
Houses are expressly rateable : but household furniture is not.(fr) 
A house and engine for laiding cotton, which were rented 
together, and described as an engine house, were held to be rate- 
able. (e) The engine was stated not to be fixed to the floor : 
but it was not stated that it was not fixed to some part of the 
house. And considering the nature of the thing, it must have been 
so ; for it was stated to have been worked by water; and the force 
of the water would have displaced it, if it had not been fixed to the 
building. On the same principle a machine-house, for weighing 
waggons, is rateable as a niachiiic-liouse. (d) The mere usage of 
a place not to rate personal property cannot control the general 
law. 

It is a general principle that an estate, after having once paid 
the rate, cannot be rated again. Therefore where (e) a farmer was 
rated for the whole farm, it was held to be no objection to the rate, 
that a dairyman who rented under him a stock of cows, which were 
to be depastured upon the same land, was not rated for such dairy ; 
although it was stated in the case that the dairyman made u 
profit of the cows, independent of the profit made by the farmer. 
It was said, indeed, that the interest which a dairyman takes under 
such an agreement is a tenement in law, and is an interest in land 
by which he may gain a settlement, and that cannot be disputed. 
Neither could any objection be made if the dairyman, considering 
him only, and not the farmer, as the occupier of so much of the 
farm as the cows were depastured on, bad been rated as such for 
it. The rate, however, upon the farmer for the whole included 
all the profits of the land, and the stock appertaining to it : and con- 
sidering the cows as personal stock, distinct from the land, they 
were the personal stock of the farmer and not of the dairyman, 
and the dairyman only made a profit out of the capital of another. 
It would have been a different question if the farmer derived a 
profit from the stock kept on the farm unconnected with the ma- 
nagement of the farm ; as if he kept a large stock of cattle for 

(a) R. V. Barkin, 2 Ld.Raym. 1280. (d) R. v. Si. Nicholas, Gloucester . 

(ft) R. V. White, 4 T. R. 775. I T. R. 723. n. 

(r) R. i>; Hogg, I T. R. 721. (r) R. v. Brown, 8 East 528. 
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sale, which he Ted with oilcake, there he would be separately rate- 
able for it, not as the stock of his lanu, but as stock generally 
from which he derived a distinct profit. 

Liead-mines are not rateable, nor any mines but coal-mines, which 
are expressly mentioned in the statute : (/) and it is inferred from 
thejnee that the others are exempt on the principle expressio unius 
csl exclusio alterius. The reason seems lobe that the risk of mining 
adventures is so great that the rate would discourage the adven- 
turers altogether. The same reason, however, does not apply to the 
lord or landlord, who in case they do prove of value receives a cer- 
tain stipulated benefit without any risk. Therefore, where (g-) the 
lessee, as lord of tlie soil, was entitled to a duty called lot,” being 
the thirteenth disli or measure of lead ore got, dressed, and made 
merchantable, and to anotlier duty called “ cope,” which was six- 
pence for every load or nine dishes of lead ore raised at such 
mines, it was held that the lessee was rateable for such lot and 
cope. So, on the same principle in another case, (//) a person 
entitled to toll tin and farm dues, which are certain portions of 
the tin raised by adventurers in tin-mines, was liable in respect 
thereof. So the lessee of all the part, purpart, lot, and free- 
share of the lessor as lord of the manor, of and in all calamine 
stone raised,” was held to be rateable. (/) In these cases the 
toll or duty paid has been considered part of the solid mass of the 
land; and, therefore, assessable in the hands of the lord as occu- 
pier. (A) In the case of the Baptist IMill Company, it was made 
part of the judgment, lliat the adventurers and the lord did not 
stand in the relation of landlord and tenant; but that the adven- 
turers were mere workmen. It is true that in Rowls x\ Cell 
the mineral underwent some sort of process before it was de- 
livered to t G lessee of the soil: but that process did not alter 
in any degree its original and native character. The plainlift' 
was also rated for cope, which is described as a pecuniary pay- 
ment : but no notice was taken of that circumstance in the judg- 
ment or argument; nor could it have been effectually taken in 
that form of action, viz. trespass on the case ; for if he was 
rateable for lot, he would of course have some rateable pro- 

(/) Slat. 43 Eliz. c. 2. r. j,. Baplii»l Mill Company I 

(j?) Rowls V. Gdl, Cow]i. 451. M, & g. (}jo. 

(h) R. V SI. Agues, 3T. R. 180. (4r) It. i'. Nicholson, 12 East. 330 

Williuiiis i\ Joucb, ib, 340. 
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perty in the parish, and consequently his action would not baTe 
been maintainable. 

Sq where (/) the owner of the soil by indenture granted to cer- 
tain adventurers full and free liberty to dig, mine, and search for 
tin ore, &c. and the same to taSve and convert to their own use, 
subject to a reservation therein contained, and to make such adits, 
shafts, &c. as they should think necessary, yielding and paying 
to him one full eighth share of all such tin, tin ore, &c. the same 
having been first spalled, picked, or otherwise made merchantable 
and fit to be smelted. And the indenture contained a ppwer 
either for payment in ore, or the amount thereof in money ; 
which had been acted upon : and the owner had received it in 
money. It was held that for this his one-eighth share he was 
liable to be rated as an occupier of land, the reservation ope- 
rating as an exception out of tiic demise, and not being in the 
nature of rent. 

The lessee of a coal mine is rateable, though he derives no 
profit from it; it is sufficient, if it be productive and continues to 
be worked : (;??) but if the mine is so unproductive that it ceases to 
be wwked, it is no longer liable to the poor, (w) 

Iron mines are not rateable for the reaso!i already given : (o> 
but lime works, (p) slate v»'orks or mines, (y) althougjb attended 
with risk and expense, and yielding uncertain profits are so. The 
occupier of a clay pit is rateable in the same way. So if one rent a 
quantity of land, togetlier w ith a mineral spring arising out of it, 
at a gross rent, he is rateable to the poor in respect of the whole, 
although the value of the land, independently of the spring, amount 
only to one-fourth of the whole, (r) 

Whether chambers in inns of court are rateable or not is 
undetermined : the fact of their being extra-parochial has been 
thought not to be a sufficient ground of exemption; because, if it 
were, it is said the poor of extra-parochial places would be de- 
prived of the benefit of the statute which has been construed to 
extend to them. This docs not appear to be a necessary conse- 
quence : but so far is certain, that if extra-parochial places are 
rateable, there is no legislative enactment at present in force, or 

(0 ft. V. SI. Auslcll, 5 B. & A. 693. (/>) K. r. Aibcrbury, 1 East. 534. 

(w)^ft. Parrot, 5 T. ft. 596. (q) H. t\ Woodland, 2 East. 164. 

(w) R.%. Bedworth. 8 East. 387. (r) R, v. Miller, Cowp. 619. 

(o) ft. V. Cimningham, 5 East, 478. 
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other rule which determines what parish in particular in their 
neighbourhood has the right to assess them. 

A common quasi common is certainly not rateable, because it is 
not the subject of occupation : but on an inclosure of wastes, on 
which the landholders have common appurtenant, the allotments 
given in lieu of such right may be assessed to the poor, (s) So by 
the statute 17 Qeo. II. c. 37. waste lands improved and drained 
are rateable to the relief of the poor and all other parochial 
rates, of the parish nearest to such improved lands. 

It seems, however, that in some cases commons may be assessed 
as accessary to the principal subject of occupation ; therefore, 
where the inhabitants of one parish had common appendant in 
certain waste grounds which lay in another parish, it was held 
that the commoner might be assessed for it in the parish where his 
farm lay ; for the common was incident, and might pass by the 
grant of the farm. (0 

A mere incorporeal fishery does not fall within the statute: but 
a fishery may be connected with the soil, and in that case it may 
be rated, (u) 

The lessee of the tolls of a public bridge is not rateable as such 
whatever rent he may pay, if it appear that he has no visible pro- 
perty in the parish. Tolls per se are not rateable : but it would 
be otherwise if a toll-house were attached to the bridge where the 
lessee dwelt, or it could be proved that he received any profits to 
himself beyond the rent. So the lessee of a ferry not being 
resident within the parish is not rateable : ( y) fat the meaning of 
the word inhabitant’’ is one resident in the parish ; and all the 
cases in which persons have been rated in respect of tLs receipt of 
tolls apart from the question of habitancy have been where at the 
same time they occupied real visible property, connected with such 
tolls in the parish where they were rated, (s) The tolls of a light- 
house in a township, collected out of the township, of ships upon 
the coast arc not rateable as tolls in^he township, (a) But the tolls 
of a navigable canal are rateable in the parish where they become 
due, and not where they happen to be collected or received, (b) 

(«) Kempo r. Spence, 2 HI. 1245. (a) R r. Cardington, Cowp. 581. 

(0 R. V. Fox, 1 Salk. 169. Salter's load sluice case, 4 T. R. 730. 

(tt) R. V. Ellis, 1 M. and S. 652. (a) R. r. Tynemouth, 12 East. 47. 

(x) R. r. Eyre, 12 East. 416. (*) R. The Aire and Cal^r Na- 

(^) R. V. Nicholson, 12 East. 830. ▼igalioii, 2 T. R. 660. R. v. The 
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The word inhabitant/' as has been observed, means a resi- 
dent within |hc parish; yet where (r) one went from home with 
his family for nearly a year, and left his assistant to carry on his 
business in one room of the house, which for this purpose was 
parted off, and left the key of the house door with a friend, and 
had the garden cultivated for his benefit, he was held liable to be 
rated as occupier of the whole house. 

Although a man reside in another parish, yet it seems that if he 
have lands in the parish in his own man u ranee he may be rated 
for it : for by doing so he is a resident parishioner in law for this 
purpose, (d) But by llollcdge's case (c) tlie lessee of a stall in a 
market town, who came there weekly to the market to sell his 
wares, was not rateable to the repairs of the church. 

By the statute 59 Geo. 111. c. 12. c. 19., after reciting that in 
many parishes, and more especially in large and populous towns, 
the payment of poor’s rates is evaded by reason that great num- 
bers of houses within such parishes are let out in lodgings, or in 
separate apartments, or for short terms, or are let to tenants, who 
quit their residences or becotne insolvent before the rates charged 
on them can be collected, it is enacted that the inhabitants of any 
parish in vestry assembled may direct that the ow ners or landlords 
who shall let their houses to the occupiers at any rent not exceed- 
ing the rate of 20/., nor less than 6/, by the year for any term less 
than a year, or on any agreement by which the rent shall be re- 
served or made payable at any shorter period than three mouths, 
shall be assessed to the relief of the poor instead of the actual 
occupiers : but s. 20 provides that the goods of the occupier may 
be distrained for such rates to the amount of the rent actually due, 
and they may deduct such rates out of their rent. By s. 21 . every 
person reserving or claiming the rent of any such house, apartment 
or dwelling for his or her own use, or receiving the same lor the 
use of any corporation aggregate, or of any landlord who shall be 
a minor under coverture or insane, or for the use of any person 
who shall not be usually resident within twenty miles of the parish 
in which, &c. shall for this purpose be deemed the owner. By 
s. 23. it is provided that in places where the right of voting for 

Mayor and Corporation of London, Page, 4 T. R. 54 S. 

4 T. R. 21. R. V, Cardinglon, Cowp. (r) K. t». Aborystwilh, 10 Kasi. 354. 
581. R. y. SlafTordshirc and Worccs- (</) JuflVey's case, 1 bull. 122. 
icr Navigaliou, s T. R. 340. R. v (r) i bull. 123. 
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members of parliament depends on the rating^) owners not beings 
occupiers shall not be so rated. 

Timber is rateable ; and if beech be so considered by the custom 
of the country, it may be presumed to have been so before the 
statute 43 Eiiz., and therefore is rateable as timber. (/) Saleable 
underwood is rateable in proportion to its v|lue, although it 
should not happen to be cut down more than once in twenty-one 
years ; and its annual value may be estimated according to the 
value of a rent on a lease of them for the duration of their intended 
growth. But in general the owners of this kind of property are in 
the habit of cutting certain portions every year, (g) 

If A. has an exclusive right of using a wayleave over land 
which he holds in common with B., paying B. a yearly certain 
sum, and also has the privilege of using a wayleave occupied 
by C. paying so much a ton for ail goods carried over it : A. is 
not rateable for either wayleave. It is a bare licence, and the 
soil does not pass ; it is an easement and no grant of the profits. 
One of the leases, indeed, granted a power to make new ways : 
but, as the lessee made no new way, the soil did not pass, {h) But 
where (i) A, having granted to B. a lease for years of wayleaves 
for the purpose of carrying coals, and the liberty of erecting 
bridges and levelling hills over certain lands, and B. made wag- 
gon ways and inclosed them, thereby excluding all other persons, 
erected bridges, and built houses for his servants ; B. was held 
rateable for the ground called the waggon way. 

An act cf the 48 Geo. III. having vested the aftermath of a 
certain meadow in trustees, in trust for the burgesses, &c. of 
Tewksbury, discharged of all other interest in the same, with 
power to let the same or any part or parts thereof annually to any 
person or persons for the best rent ; and also to let it in pastures 
for horses, cattle, and sheep, to different persons at such rates and 
subject to such regulations as the trustees should appoint, or by 
writing under their hand and seal’to demise the same for a term 
of years, &c. And having provided that the rents and profits should 
after payment of all charges be divided by the trustees among the 
objects of the trust. It was held that the trustees having let it out 
in pastures at so much a head for horses, &c. to various persons, 

(f) R. V, Mmchiii Hampton, S Burr. (^) R. v. Jolliffc, 2 T. R. 90. 

1309. (OR. r. Bell, 7T. R.598. 

Or) R. V. Miriicld, 10 Riibt. 219. 
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must themselves be considered the occupiers, and rateable for tbe 
same. (£) 

The question of pacing rates as between landlord and tenant 
may deserve consideration in another point of view, namely, with 
reference to the law of settlement. Tbe payment 'Of rates is a 
mode of gaining a settlement, because it is evidence against the pa* 
rish that they consider the person paying as able to pay them. The 
party paying, must be assessed and rated ; (/) and such assess- 
ment is sufficient notice in writing to the parish, although he be 
not named by his right name, (m) And an assessment and payment 
of a poor’s rate, by the tenant, will gain a settlement, although 
the landlord has privately agreed to pay them. (;?) Where (o) 
however, a farm was rated, and the landlord paid the rate, and 
was allowed it by the tenant, it was held that the tenant did not 
gain a settlement ; because it was stated that the overseer did not 
know that he resided there. 

By stat. 35 Geo. IH. c. 101., no person after the passing of that 
act, who shall come into a parish, can gain a settlement by being 
rated to any tenement under the value of 10/. a year ; and the 
words who shall come” have been considered as meaning who 
shall inhabit,” so that tbe operation of the act extends to all per* 
sons who were in such parishes at the time of passing iho act. (p) 

Payment by one assessed to a church rate on liouseholders 
only, and not on parishioners generally, will gain a settlement ; 
fpr it is no less a public tax, and it is paid within the parish, 
which is all that is required by tbe stat. 3 W. TIL c. 1 1. s. (>« (q) 

Under a covenant (r) by a tenant for the pay.*uent of 80/.. 
yearly rent, all taxes thereon being deducted, and further that he 
would pay all further and additional rates on the premises, or on 
any additional buildings or improvements, made by him and the 
landlord, covenanted to pay all rates on the premises, or on the 
tenant in respect of the said yearly rent of 80/., except such 
further or additional taxes as may be assessed on tbe demised 
premises, the tenant is bound to defray all increase of the old as 

{le) E. e. Tewksbury, IS East. 155. den, Garth. S8. 

(/) E. V. Bovindon, S Sir. 102S. (n) R. v. Openshaue, I Bi. 4C3. 

(m) R. w. Painswick, 1 Burr. 621. (o) R. e. Llangamniarch, 2 T. R.628-. 

R. V, Bramley,Cas. temp. Hardir.210. (p) R. v Islington* 1 Bast 285. 

Stat. 3 and 4 W. and M, c. 1 1. R. r. {g) R. r. St Bees 9 East. 20.3. 

King's Fare, 1 Barn. 407. R. r. Mai- (r) Graham v. Wade* 16 East. 



Chai'. 111.] execution of ka$e9. 429 

well as aii^ new rates beyond the proportion at which the prw» 
niises were rated at the time of the deed. 


6. Tithes are an imposition which must be paid by the tenant, 
if nothing appear to the contrary ; neither can the lessee claim to 
be discharged of tithes under any covenant with his lessor : (s) 
but there is no objection to the lessor covenanting for the enjoy- 
ment of land discharged of tithes, (i) 

The lessee of the vicar^s lands must pay tithes to the lay impro^> 
prialor^ although in the hands of the vicar they were exempt, (u) 
So if one take a lease by deed of his own tithes^ or farm the tithes 
of the parish, and lease land of his own, the lessee must pay tithes 
to the lessor, (s) If, however, a spiritual person prescribe in non 
decimando, which it is agreed a spiritual person may, the pre- 
scription will also discharge the lessee. ( y) 

Lands which formerly belonged to the Cistertian order are 
exempt, in the hands of tenant in fee simple : but they become 
liable to pay tithes, if leased for life or years, (z) This is by force 
of the slat. 2 Hen. IV. c. 4 : but such privileges as then existed 
are valid. 

Lands of the order of St. John of Jerusalem, which came to the 
crown by force of the stat. 32 Hen. VIII. c. 13, for the dissolution 
of monasteries, are exempt in the bands of the grantee of the 
crown, and (it seems also) in those of his lessee, (a) So where the 
glebe of an impropriate rectory was discharged of small tithes at 
the time of the dissolution of the priory, to which it was annexed^ 
it will also be so discharged in the hands of the King’s patentee 
and bis lessee, (h) 

Abbey lands after the dissolution of monasteries were dis- 
charged from tithes, as they had been before the dissolution, by 
stat. 31 Hen. Vlll. c. 13. s. 31.; and the Irish stat. 33 Hen. 
VIII. stat. 3. c. 5. s. 25 is in pari maierid. 

The most usual division of tithes is into three classes, prsE^dial, 
mixed, and personal. Prsedial quidquid oritur ex preedits, — corn, 

(t) Brewer v. Hill, % Anstr. 419. 475, 511. 

(<) Lanuing v. Lovering, Cre. Bits. (a) i Brownl. 44. 

916. (ii) Toller on Tithes, 175. 

(If) Harris e. Cotton, 1 Browal. 69. (5) Blinco r. Marstoa or Bar)tsdall^ 

(x) Booth 9. Fraaklin, Hell. SI . Cro. £liz. 479, 575. 

(y) Wright 9. Wright. Cre. Bliz. 
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hay, turnips, clover, hops, saffron, and other produce of the earth, 
of which every crop is titheable, whether there are more than one 
in a year, or whether a crop come to maturity in a longer period 
than a year. 

In the wealds of Kent and Sussex s^lva ccedua U exempt by 
custom, and the same prescription may be made ibir other coun* 
ties or hundreds, (c) In all other places, copsewood, and un- 
derwood, (haiiihois and sousbois) are titheable at common law. 
Grosbois, or timber above twenty years is exempt by the stat. 45. 
Edw. III. c. 3 : butoakwood (called sometimes black poles) being 
the germins growing from old stools of trees, which, before they 
were cut, were of more than twenty years standing, are not pri- 
vileged as grosbois. (d) When trees arc exempt, no tithe is 
payable for the bark, tops or lops.(c) 

Wood, however, which is cut down to fence corn or other 
titheable matter, or for hop-poles, and in general for the pur- 
pose of agriculture and husbandry, is not titheable. So fire- 
wood cut and consumed in a dwelling-house in the parish is not 
titheable. (J*) 

Nurserymen and the occupiers of garden ground, it seems, 
must pay tithes for young trees, pine-apples, and other exotics : 
but in these cases there is usually a composition made, (g) 

By the stat. 11 and 13 W. Ill.c. 16. the tithe of hemp and 
flax is ascertained at the rate of 51. an acre : but this act does not 
affect lands previously discharged by a modus. In Ireland, the 
tithe of hemp is ascertained in the same way : but no act has de- 
fined the tithe payable there for flax. 

Of mixed tithes, such as milk, wool, young animals, and agist- 
ment cattle, little need be said ; as they do not materially affect 
the contract between landlord and tenant ; but personal tithes 
seem to require some observations, although now they have 
fallen greatly into disuse. By the stat. 2 and 3 Edw. Yl. 
c. 13. 8. 7. (h) the tenth part of the clear gains of any trade 
or employment is payable, but day-labourers are exempt ; and 

(c) Toll, tithes, 99. Nagle v, Ed- v. Smith, Gwill. 529. See Evans's 
wards, Gwill. 1442. Mantel! v. Fain, stats. 279. n. 

Gwill. 1509. (e) Walton v. Tyrer, Gwill. 818. 

(lO Ford V. Racster, 4 M. and S. 136. (/) Toller on tithes, 1 1 3. 

Walton Trjon, 6 Bac. Abr. 721. (g) Toller on tithes, 124. 

Sohj V. MoVms, Flgw. 470. Turner (h) No similar Irish slat. 
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it has been determined (0 that an innkeeper is not chargeable 
with them, in respect of the gain made by the sale of wine 
and beer. Perhaps the only species of personal tithes now pay- 
able are those of mills and fish. The stat. S and 3 Edw. VI. 
confines the payment of personal tithes generally to such per- 
sons and places by whom and in which the same have been accus- 
tomably uaed, or ought to have been made, or ought to have been 
made within forty years before that act. Hut a different rule is 
adopted as to mills : mills more ancient than the 9th Edw. II. are 
by the stat. of Articuli cleri, c. 5, impliedly discharged of tithes. 
If such a mill be rebuilt on the old foundation, the cxemption.sball 
revive : (k) but if the materials of an old mill are employed in 
erecting a new one on a different scite, though on the same 
stream, personal tithes are due, which amount to the tenth of the 
miller's profits over and above all incidental charges, including 
the rent.(/) So all newly built mills pay tithes by force of the 
btat. Articuli clcri, whicli controls the stat. 3 and 3 Edw. VI., as 
to mills, (m) Where, (n) however, the date of a mill’s erection, 
is unknown, and no proof is adduced of tithes ever haying been 
paid, the court will presume it to be more ancient than the stat. 
Articuli cleri. Such tithes are payable where the premises are 
situated, (o) The preceding observations only relate to water- 
mills or windmills for grinding corn or grain. If such a mill, 
exempt from its real or supposed antiquity, is converted into one 
of a diflerent description, and afterwards reconverted to its pris- 
tine use, it does not lose its privilege, (p) All other mills, such 
as fulling mills, unless perhaps by special custom, glass-houses, 
paper-mills, and the like, pay no personal tithes, (q) Easter offer- 
ings seem to be at the present day some, though very inadequate, 
compensation for personal tithes. Fish is the other article which 
is liable to this duty : but a special custom seems requisite to sup- 
port such a tithe ; and where they are kept in a pond for pleasure, 
the allegation even of a custom will not make them titheable* (r) 

(0 2 Bulslr. 141. (o) Toller on tithes, 46. 

(jk) A-nsell c. Adman, Gwill. ISO. (jp) Wilson v. Mason, Gwill. 974. 

,(/) Haii r. Machet, Gwill. 1460. (g) Johnson r. Dandridge, Gwill. 

(m) Thomas v. Price, Gwill. 871. 354. 3 Aik. 19. 

See Moore v, Russell, Gwill. 356, (r) Anon. Gwill. 428. Flower e. 

(n) Hughes V. Bellinghurst, Gwill. Vaujghan, Hell. 147. 

644. 
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By fhff S and S Edw. Vf. c. 13. s. 3.,nvhich amends the sta* 
tutea S7 Hen. VJII. c. 20., and 32 Hen. VIII. c. 7., snch 
barren, heath or waste ground, other th(y)i such as were dischaighd 
from the payment of tithe by act of parliament, which before that 
time bad laid barren, and paid no^the by reason of such barren- 
ness, and then were or thereafter should be impro<^^- and con- 
verted into arable ground or meadow, should after seven years 
next after such improvement fully ended, ^ay tithe for the- corn 
and hay growing on the same, provided that if such ground had 
before that time been cliarged with, the payment of any tithes, 
and the same were improved, &c., the owner thereof should dur- 
ing the same seven years pay such kind of tithe as was paid before 
the said improvement. Land which, from its exposure, would 
not bear a crop without a stonewall to protect it from the climate, 
has been considered exempt under this act ; (s) and, in general, 
the enquiiy must be whether the land is of such a nature as to 
requilhe extraordinary expense, either in manure or labour, to 
bring it into a proper state of cultivation. Sterility ex vi termini 
nieahs aiiiangrateful soil. 

.And with the same view of promoting agriculture, and the 
improvement of barren land, the stat. 5 Geo. II. c. 9. s. 6. Irish, 
provides that all barren heath, and moory ground, mountain, 
bog, moss, and land taken in and enclosed from the sea, or any 
longfa or river which by means of drains, banks, walls, or dykes, 
riiall be improved and converted into arable or meadow land, 
shall be exempted from the payment of tithes for any hemp, flax, 
or raipe growing thereon during seven years next after the im- 
proving and taking in thereof : provided such land did not at 
any tiaia before such improvement pay tithes for any corn, liay, 
hemp, flax, rape, or potatoes. And by sect. 8. no land is dis- 
charged from paying for tithe such sum as the said land paid for 
aiqr one of the preceding seven yean. 

BjTBfat 37 Hen. VIII. c. 12. it is provided that the inhabitapts 
of London shall pay 2s. 9cf. in the pound in lieu of tithes: but 
wherever less has been paid, the payment shall be nrjsftwting to 
the acenstomed rate. Such customary payment need not be 
immemorial : but only such as fhight have acquired the character 
of % c u sto m a r y payment in the ecclesiastical court with respect to 


(f ) Warwick ti. Collins, 8 M. & S. 340. 
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tithes* (1^) After the fire of London, the tithes of the parishes 
effected by it were regulated by stat. 22 and 23 Car. II. c. 15. (m) 


7. Besides; the poiiifs already ^mentioned there are many others 
>s^hich reqiilrh consideration in the framing of leases, with refer- 
ence, more particularly, to local situation. A covenant, for in- 
stance, to restrain thJfexercisc of particular trades is not uncom- 
mon ; and, with respect to the tr^eof a butcher, it nas been de- 
termined that a covenant not to exercise that trade generally will 
restrain the selling raw meat by retail, (.r) although no beasts are 
islaughtered on the premises. 

It may be useful likewise to mention in this point of view the 
-stat. 14 Geo. III. c. 78., although a local net. It is commonly 
called the building act ; and includes the cities of London and 
Westminster, the parishes of St. Marylebone and St. Pan<N'as, 
and St. Luke's, Chelsea. Its main object was to provide a^inat 
the frequency of fires, by buildii^ party walls according to the 
regulations of the act. By sect. 61. it is provided that the person 
or persons at whose expense any party wall shall be built agree- 
ably to the directions of the act shall be reimbursed by the ownet^l 
or owners w’ho shall be entitled to the improved rent of the 
adjoining building or ground, and who shall at any time make 
use of such party wall. Upon this section it has been determined 
that if there be only one rent, that the landlord, and not the lessee, 
IS the owner of the improved rent; although the lessee may have 
improved the promises. (^) The intention of the statute was to 
throw the burthen on persons to wljom leases have been granted 
with a view to the improvement of the estate, who afterwards let 
them at a considerable increase of rent, (s) So also if a lessee at 
rack rent underlease at an advanced rent, this is also an improved 
rent within the meaning of the statute, (a) 


(/)The warden and rnir.or eanons of 
5t. Paul's r. iveltl**, *2 Vt's, and U. IJ. 
Williamson v. Gosling, Gwill. 902. 

(tc) As to St. Bride's iraprofiriale 
tithes, see stat. 4 and 5 Ann. c. S7. 
See also the slat 44 Geo. III. Ixxxix. 
increasing the tithes of cerlaiti pa- 
rishes. 

(ar) Doc d. Gaskell v. Spry, 1 B. A. 
617. 


(,y) Sou I hall t'. Lcadbeltcr, S T. R. 
45y. Beardmore v. Fox, 8 T. R. 21 J. 
Lninlic r. Hcmaiis, 2 3. and A. 467. 
Stuart V, Smith, 2 Marsh. 4S6. Taylor 
t». Heed, 6 Taunt 249. Taylor r. Reed, 
6 Taunt. 249. 

(s) Peck r. Wood, 5 T. R. ISO. . 
Sp.ngsler v, Blrkheail, I B. and 
P. 303. 
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But in this^ as in other cases, the general law may be cdKVbuled 
by the agreement of the parties. Therefore where (b) the tenant of 
a house covenanted to pay a reasonable share and proportion of 
the expense of supporting, repairing, and amending all party walls, 
'^and to pay all taxes, duties, assessments and impositions, parlia- 
mentary and parochial, it being the intention of the parties that the 
lessor should receive a net sum of 60 /., with^t any deduction what- 
soever; it was held that the te^nt was bound to pay the expense of 
a party wall built according iN^e provisions of the building act. 

No such obligation arises upon the general covenant to re- 
pair. In the case of Moore v. Clarke (c) Mansfield, C. J. 
delivered the judgment of the court; and, after observing that the 
act in questioiiwras not very easy to be understood in all its parts, 
said that, with respect to the act, every thing which is done in 
rebuilding a party wall passes or ought to pass between the 
landlord of one house, and the owner of the adjoining house. 
The act directs that when the wall requires repair, he who requires 
at alii] give notice to the owner of the adjoining house. If the 
two landlords agree, then they may proceed to rebuild : if not, 
the surveyors are to be called in, and the judgment of those 
surveyors is to decide what .is to be done with that party wall. 
This introduces instead of a jury a new judicature, to the 
building of the party wall. All the expenses of building it 
arise in the case where the two caniu)t agree from the new 
judicature of the surveyors: but the tenant is bound by his lease 
only to pay such damages for want of repairs as a jury shall 
assess. He has nothing to do with the expense which the two 
landlords create by agreement, or the surveyor by assessment : 
it would be a monstrous hard thing if he should he bound by the 
judgment of the surveyors to w'hich be has no opportunity of 
saying any thing. It would be much harder if he should be 
bound by the mere agreement of two landlords; or, as in this case, 
by the will of one landlord. 

If a person during the building of a party wall make an agree- 
ment for a building lease which is afterwards executed, he may 
be considered the owner of the improved rent : ((/) but if the 
tenant rebuilds a house without a lease or agreement for a 
lease, and therein makes use of the party wall of the adjoining 

(*) Barrett V. The Duke of Bedford, (c) 5 Taunt. 99. 

8 T. R. 60% (d) Peck v. Wood, 5 T. B. 130. 
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Iiou8%-^e cannot be sued for half the cost as owner of the 
improved rent, though be afterwards obtains in consequence of 
rebuilding a beneficial lease at, a low ground r^ent habendum 
from a day before the rebuilding. The mere^ossession of the 
house did make the defendant owner of the improved rent^ 
and no agreement could be inferred from the circumstances, (e) 

If the tenant agreegivith the owner of the adjoining house that 
he shall build a party wall, ^nd ^at he will pay what is fair and 
reasonable, this is a private agr^llint, and he will be liable for 
his share of the expense. (/) In this case Gibbs, C. J. observed 
that, independently of the agreement, it was in evidence that the 
ilefendant had offered his lease to sale, and asked 300/.; and it had 
been held that persons in cases not very dissimilar to this were 
the owners of the improved rent, and therefore his lordship said 
he was not clear (hat the defendant was not legally liable to the 
price. There doe.^ not however appear to be any decision to the 
effect stated by Lord C. J. Gibbau The learned judge probably 
had in his mind th# dictum of Lord. Kenyon in Soutl^l v, 
Leadbetter; (g) ris. that if the original lessee sold his interest 
for a large sum in gross, he would be liable within the act, 
though no improved rent were reserved to him. 


8. Difficulties will sometimes arise upon the nature of covenants, 
whether they are joint, or joint and several, or several. The 
correct rule seems to be, that by express words a covenant may 
be Joint, or joint and several, though the interest is several; and 
vice versa that it may be several, though the interest be joint. (A) 
But if the words are left to the interpretation of law, the con- 
struction of law is, that the covenant upon a joint demise is joint, 
and in that case the covenant in law will not extend to chargoall; 
with the toriious acts of one. (?) So if the interest is several, the 
law will make the obligation of the covenantors several. It has 
however been held by very great authority, that if several persons 
covenant severally in respect of a joint interest, the covenant will 
be joir/ notwithitanding, because the wording of a covenant 
cannot make that several which before w'as joint, (k) So in a late 

(e) Taylor r. Reed, 6 Taunt. 249. (*) 1 Saund. 154. n. 

(/) Stuart V, Smith, 7 Taunt. 158. (i) Coleman r. Shenvin, Carth. 97. 

(g) 3 T. R. 458. (A) Johuson r. Wilson, Willti 248. 


2 F 2 
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case, (0 Sir V. Gibbs assumed, that all covenants roust be 
several according to the interest^ notwithstanding express tan-^ 
guage indicative of a contrary intention in the parties. This 
docti^e, however, ^ould militate against the existence of joint 
and several covenants, in which case it has been generally held 
that the covenantors may be sued either jointly or severally, (m) 

If several joint lessors covenant against incumbrances by them 
or any other p^son, this goes t(^ncuml)rances by them severally 
as well as jointly, (w) And whM^there were three joint lessees, 
and one died, it was held to be in the election of the lessor whether 
he would join the representative of the one who died in an action 
against the survivors, (o) 

In an indenture (p) of the demise of a colliery, the lesseea 
covenanted “ jointly and severally in the manner following, viz- 
&c.*’ and then followed a string of covenants regarding the 
working of the colliery, in all of which the lessees covenanted 
jointly and severally, and then came a covenant “ that the monies 
appear^g to be due should be'^ecounted for and paid by the 
lessees, their executors, &c.” without adding and each of 
them.” This was also held to be joint and several by reason of 
the introductory words. 

With rci|iiect to the remedy of the covenantees, a covenant 
with two and every of them is joint, although they are several 
parties to the deed : but a Joint and several covenant witli several 
covc^nantees is joint only wiiere the interest is joint, and several 
where the interest is several, {^(j) 

The word separately will make a separate covenant, though 
thf). covenant on the other side be joint: (r) but a covenant with 
A., his executors, administrators and assigns, and with B. and 
her assigns, although for the benefit of A. only, is joint, and the 
'’^l^ht of action survives to B.; for the principle is to avoid a 
multiplicity of actions for the same duty, (s) If .indeed the 
covenant had been by several deeds, there could have been no 


(/) James v. Emery, 5 Price 5S.1. 

(m) Enys v. Donnithornc, 2 Burr. 
1190. 

(n) Sanders w. Mery ton, Popli. 200. 

(o) Trevor v. Nurse, 2 Kcb. 44. 

(p) The »J)uke of Northumberland 
V, Gunnyton, 4 T. R. 522.^ May v. 


Woodward. I Frcem. 248. 

(g) Ecclcston i7..,Chpsham, 1 Saund. 
l-iS, 

(r) Malliewsoirs case, 5 Rep. 22- 
James v. Emery, 2 B. Moor. 196. 

(ji) Anderson v, Martcndale, I East. 
497. 
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of action : but it was held that no distinction arose from 
Iheoinission of the words executors and administrators, because 
they were included in the word assigns.” (i) 

Wherever the words of an^agreement can be collected 'ia do 
or omit doing any thing, the law construes it to be a breach of 
covenant, if the agreement is under seal. W^e have seen many 
instances of this in the course of the present chapter. ^ Thus, if the 
lessor reserve to himself a right to cut timber, nialNng a reason- 
able reparation for the damage S^^sioned thereby ; this amounts 
to a covenant to niahe a reasonable satisfaction. It may be 
remarked, however that an action of covenant will not lie on 
these words for the tortious act of a stranger without the consent 
of the lessor, however he may countenance it aftc^rwards. (u) So 
w here (x) there was a covenant by the lessor that the lessee might 
cut firebote, &c. w iiliout doing waste, and the lessee did waste ; this 
was a breach of the lessee’s agreement, and he w^asheld liable to be 
sued on a bond for the performance of covenants, &c.; for, though 
it was the covenant of the lessor,^1t was the agreement df tlie|essee. 

iVgain whcre(j/) the lessee covenanted (hat he would at all times 
sow, manure, and cultivate the premises, except the rabbit war- 
ren and sheep-walk ; the words ‘^except (he rabbit warren and 
sheep-walk,” being tantamount to but not, &c.” anWNsntcd to a 
covenant not to plough the ivarren and sheep-walk ; which were 
not ill their own nature proper subjects for cultivation. 

So it was held that an action of covenant lay on the dehiise df 
a coal-mine, wliereby it was reebed that, before the sealijiilg of the 
indenture, it was agreed that the plaintifl* should have^he third 
part of the coals, w hich recital was afterwards confirnr^d by thp 
indenture. 

where (=) Queen Kli/ial>eth leased a water-mill,^ and fn thd 
letters patent were* these w ords^ et prccdictus A. extfCHitres 
assfgnutorts^j pr(rdicium moicndinnin irparabunt^^ this was held 
to amount covenant as much as if the lease had been by in- 
denture, because the patentee accepted it. 

If the lessee covenants to do a thing which implies a previous 

(/) Ncwtoii r. Osborne, Styl. 387. Ellis, 16 East. 352. 

Dy, 14. a. (a) Barfool i». Treswell, 3 Keb.465. 

(«) Griffiths r. Bronie, 6 T. R. 66. («) Bret r. Ciimberlaud, Cro. Jac. 

(jpl Stevenson’s case, 1 Leon. 457. 399, 621. Lord E^re v, Strickland. 

(j/) The Duke of St, Albans r. Cro. Jac. 240. 
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act) to be done hy the lessee, without which the covenant ^ould 
be nugatory, the law will imply a covenant to do such previous 
act* Therefore where (b) there was a covenant by the lessee, that 
hej^would at all times and seasons of burning lime supply the 
lessor and his tenants with lime, at a stated price, for the improve- 
ment of their lands, and the repair of their houses : it was held 
that thefb . was an implied covenant to burn lime at all sea- 
sons. ISo where (c) there was a stipulation that the tenant 
should fold his flock on tho^parts of the premises where the 
same had been usually foldecl, under a penalty of 5/., the court 
held that this covenant bound the tenant to keep a flock of sheep 
on the premises, as well as to fold them.. Where, (d) however, 
the lessee covenanted to permit the lessor, in the last year of his 
tenancy, to 6o\^ clover amongst the lessee's barley, it was held that 
this did not imply that the lessee would give the lessor notice of 
his intention to sow : it was sufiicient if he was not prevented 
from doing so. 

Where^arties use uncertain terms, the court is in general 
guided by the grammatical construction of the words in interpret- 
ing covenants as well as all WTitten instruments. Therefore it 
has been held that a covenant for a newly intended road will not 
apply to a road which, when the parties contracted, was newly 
intended to be made ; but was completed before the parties sealed 
the deed, (c) 

If the sense of the words be in equiiibrio^ the maxim of law 
applies, namely, verba chariarum fortius accipiuntur contra pro- 
ferentem:^'^ therefore, where (/) the words of a covenant were, 
that the tenant should not ut any time during the term cut 
down any of the coppice, growing upon the premises, of less than 
ten ^earsV growth, or at any unseasonable time of the year, or in 
,an ufihuilbandlike manner ; but at the expiration of the lease the 
landlord agreed to pay the tenant the value of ull jo^ch growth of 
rcoppice as should be then standing and growiii^P^^ the court 
thought that the landlord was bound to pay the tenant for the 
value of all the coppice, of less than ten years’ growth, left stand- 
ing on the demised premises at the end of the term, although no 

(b) Lord Shrewsbury v. Gould, 2 {d) Hughes r.Richman, Cowp, 125. 

B. & A. 487. (c) Crisp e. Price, 5 Taunt. 548. 

(c) ^ebb V. Plummer, 2 B. & A. Clifton o. Walmsley, 5 T. k. 564. 

77. if) Lovet’. Parcs, 13 East. 80. 
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special consideration appeared on the face of the deed for the 
landlord’s agreeing to make a compensation to the tenant for the 
value of such of the coppice which the tenant was not entitled to 
cut. Mr. J. Le Blanc differed from the rest, and thought the 
covenant did. not admit of so rhuch doubt. This, be obsem^id, 
was a Michaelmas holding ; and the tenant would accordingly 
leave the estate at Micifaelmas ; and he took it that, ac^rding to 
the usual course of coppice land, there would be at ev^ry Mb* 
chaelmas some portion of thecopp^e standing of the growth often 
years : but the proper time for cutting it would not arrive till after 
the lease was expired. To this state of things, Jhe thought, the 
covenant was meant to apply. The tenant was restrained from cut- 
ting coppice of less than ten years’ growth, or at any unseasonable 
time of the year : but, at the expiration of the term, the landlord 
agreed to pay the tenant the full value of all such growth of 
coppice as should then be standing, and whith the tenant might 
cut at the seasonable time of the year. 

In many cases of ambiguity the subject matter of the lease is a 
guide of construction. Thus the word ^Hnsured” and ^^^keep 
insured'’ in a lease of houses and buildings, naturally means an 
insurance against fire, (g) So where (h) in a lease, whereby in 
consideration of 2001. to be laid out in rebuilding, &c. and other 
covenants, the lessor demised all the premises ; the lessee cove- 
nanted to lay out the said sum of 200/. within fifteen years 
in erecting and rebuilding messuages or tenements, or some other 
buildings on the ground and premises; and from time to time, 
and at all times, all and singular the messuages, &c. to be 
erected, with all such other houses, edifices, &c. as should at any 
time or times thereafter be erected, &c. to repair: and the said 
demised premises with all such other houses, &c. so well repaired 
at the end or other sooner determination of the term,, to deliver 
up, &c. As this was a building and repairing lease, ""Ihe court 
thought it manifest that no part of the 200/. should be laid 
out on ihe old buildings, but that they were intended to be 
pulled down ; and that whate^yer ihe lessee should erect with 
the said sum of 200/., or for his own convenience, should be kept 
in repair. 

(ff) Doe d.Pittr.^herwin, 3 Campb. (k) Lent v, Norris, 1 Burr. a87. 

N. P. C. 131, 



4^0 On the comtruction and [C^a^ ffl. 

In conclusion it may be observed that the mutual covenants 
between the lessor and lessee are in general independent cove- 
mnts, and the lion-peribrmance on one side is no excuse for 
a default ^11 the other ,<0 But each has his own remedy on 
every breach of covenant; therefore, it* has been determined 
tb^t if there be an express covenant for, rent srn action will lie, 
althbugh^he lessee cannot enjoy the fH^mises by the default 
of j^e lessor ; as, for instance, in not rebuilding when it was hi» 
dut^y to do so. (A) And even when the covenant was, that the 
lessee paying the rent and performing the coveiitints should eiijoy,**^ 
it was held not t^be a ‘Wonditioii, but merely in covenant.” (/) 

So where (wz) the lessee of a public-house, covenanted to buy of 
the lessor all the malt he should brow into ale or beer, or other- 
wise use thereii^^ and the lessor covenanted to deliver on request 
sufficient, good, well dried, marketable malt, for the use of the 
defendant in the demised premjses; and that at the market price ; 
but, if the lessor should neglect to do so, the lessee 'might pur- 
chase of others: these were held to be independent covenants, 
and each party must resort to his own covenant. So again whore 
there w'as a demise excepting trees, and the liberty of c;;rryin5^ 
them away ; the lessor repairing the hedges and filling up the holes 
caused by taking them away : these were independont covf?nants^ 
and therefore, if the lessor be prevented from carrying awav the 
trees when cut, it is no answer to say that he did not repair or 
fill up the holes ; but the lessee’s remedy is on the covenant. (/?) 

Where a grant is void, or becomes void by the act of law, or 
of the party, all covenants which are iminediutely dependent 
on the grant, or to which (he validity of the grant is a canditiori* 
precedent, are likewise void. Such are tlm covenants for rent ami 
repairs on the part of the lessee ; and the covenant for (juiet en- 
joyment on the part of the lessor, (o) But covenants which aro 
intended to obviate any objection to the lessor’s title arc not dis-. 

(/) See Boone n.Eyrc, 1 H. BI.27S. (/) Hayes r. Bickersiaflf', 2 Mod. 35. 

Jones r. Barkley, Dougl. ()S4. Porter Prceni. Hep. 19i. Anon. 4 Leon. 50. 
r. Sheppard, 4 T. H. 665. Glaze- ^wi) Weaver r. Sessions, 0 TaunL 
brook r. Woodrow, 8 T. R. 366. 154. ^ 

Havelbck w. J^ddes, 10 East, 555. (n) Warrenr. Arthur, Tho. Jon. XOSt. 

(/.') Monk r. Cowper, 2 Atk. 763. (o) Capon hu rst Caponhurst, Tho. 

Sec Allen r. Babington, 2 Kcb. 0, 23. Hayra. 27. Soprani v. Skurro, Yelv, 
Haye'r rj'BickerstaflT, Vaugh. IIS. 18. 
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charged eviction, (p) So a covenant to do any collateral act, 
being an independent covenant is not aflected 'by the invalidity 
or the principal contract, although contained in the aame deed, {q) 

Covenants may also be discharged by the covenantee changing 
the nature of the subject matter of the covenant ; as where ai luill 
had formerly been worked by the labour of men, and the lesson 
covenanted to supply eight men, out of a Bridewell prism, to v^ork 
it ; and that if they did not do so, the lessee might retain 9|f. a 
4lay for each man toties quolies : this covenant was held to be fis* 
charged by the lessee’s converting the mill into a mill to be Ported 
by horses, (r) 

Covenants may be released by the agreement of the parties : biit, 
cince they are under seal, the release must be likewise under sesl. 

In former times it was not unusual for the lessee to enter into 
a bond for the performance of the covenants in a lease: these 
bonds extended to implied as well as express covenants ; (s) but 
were only a security to the amount of the penalty, (t) They are 
now not very common : but the tenant frequently binds himself 
in a specific sum to do some act relating to the land, as, for in* 
stance, to repair within a certain time, by the same instrument as 
the demise, (a) In these cases the only difficulty which has oc- 
curred is, whether such a sum should be considered as a penalty, 
or as liquidated damages. Where articles contain covenants for 
the performance of several things, and then one large sum is stated 
at the end to be payable on the breach of performance, it has been 
thought that it ought to be considered as a penalty. But when it 
is agreed that if a party do not a particular thing a certain sum shall 
be paid, then the sura may be treated as liquidated damages. 

In Ayiett v. Dod, (x) and several other cases, it was laid down 
by Lord Hardwicke that where there is a clause of nomine pcence 
in a lease, to prevent the breaking up and ploughing old pasture 
ground ; the intention is to give the landlord some compensation 
for the dam%c sustained ; and, therefore, in that case, the whole 

(»)‘9 Ves. SSO. 

(t) Whiter. Sealy, Dougl. 49 . 

{u) Edwards v. Williams, 5 Taunt. 
247. .Astley r, Weldon, 2 Bos. & Pull. 
350. 

(jr) 2 Atk. 328. 


nomine pcence shall be paid, 

(p) Walter r. The Duke of Nor- 
wich, uwen 1S6. Northcote r. Un- 
derhill, 1 3aik. 199. 

(flr) Ford r. Holh.urrow, Ow. 104« 
(r) City of London V. Orahaniy Cro. 
Jac. 182. Moor 879. 
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In Rolfe V. Peterson (jj/) the tenant having covenanted that^ in 
ease anj part of the premises that had not been in tillage within 
twenty years, should be converted into tillage, he would for the re- 
mainder of the tern pay the further yearly rent of 5/. for every acre 
socoBverted ; and having converted into tillage a parcel of land be- 
fore covered with furze, an action was brought against him for this 
and other breaches of covenant; and SOO/. damages were recovered 
upol a judgment by default. Lord Camden directed an issue of 
quantum dammficaius^ ordering that the damages upon each breach 
of covenant should be found separately. Upon appeal to the House 
of Lords in oppositionMo the argument, that the damages were 
increased to so high a sum by means of the covenant pay the 
increased rent, which was to be considered as a penalty, and that 
a court of equity could relieve against it: it'wps said not to be a 
penalty, but a liquidated satisfaction, fixed and agreed upon 
between the parties, and was reserved as an additional rent; 
whereas a penalty is a forfeiture for the better enforcing a prohi^ 
hitidn, or a security for doing some collateral act. On the other 
side it was said that these rigorous covenants, though seemingly 
made in preservation of estates, are in eiTect a new mode of rais- 
ing rents more oppressive than the proceeding by ejectment ; and» 
are notin the nature of a contract ; but of a penalty for vindictive 
damages; and^ therefor^, ought to receive no countenance in 
equity, as the penalty thereby reserved frequently exceeds the 
value of the inheritance. But the decree was reversed. 

A lease for lives was made in Ireland, at the yearly rent of 125/. 
with a clause, that if the tenant and bis heirs with all their family 
did not reside on the premises during the lease, the rent should 
be raised to 150/; an action at law having been commenced on 
the clause, tHe Court of Exchequer in Ireland granted an injunc- 
tion. Upon appeal to the House of liords it was arg^ied, in sup- 
port of the decree, that the covenant being inserted only for the 
sake of improvement, and to secure the rent reserved, tlie same 
had been substantially performed and the design thereof an- 
swered, for it was admitted that the lands were kept well stocked 
with more than sufficient to answer the rent : but the decree was 
reversed, (z) 

(if) 5 fire. P. C. 460. 407. See Evap's Statutes Ft. iV. 

(s) P4>ii5oiiby v.Adams, 6jBro.F.C. Cl. 12. No. 21. p. 4. 
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In the case of Wood v. Avery (a) a bond was conditioned for 
sustaining and maintaining a house in sufficient repairs, and so to 
leave it at the end of the term. At the time of the entry into the 
bond, the timber of part was so rotten that it was impossible to 
sustain it ; and, therefore, the lessee took that part down, and 
rebuilt it in the same place, and of the same dimensions as before : 
and the court held, that if it had been an action of waste, the plea 
might have been good ; but, here where he had bound himself to 
an inconvenience, Ke must provide for it at his peril. It seems, 
however, to be clear that, such a bond could not be put in force 
at the present day without shewing some special damage. 


IX. Besides the security of covenants to enforce the perform* 
ance of the contract, it is not unusual to introduce other stipula- 
tions, under the form of provisos or conditions. These may enure 
either to a temporary suspension of the estate of the lessee, or to its 
defeasance altogether. But they must be the subject of express 
stipulation in the agreement for a lease, and must be created by 
express words, (b) 

Conditions, which tend to the defeasance of the estate alto- 
gether, may be either such as make the estate void, or such as 
make it voidable only upon re-entry, (c) A condition of re- 
entry cannot be reserved to strangers; because no one can take 
advantage of such a condition, but the reversioner and his repre- 
sentatives : it will follow, therefore, that such a condition cannot 
))c reserved to the cestui que trust, or a mortgagor, because they 
are strangers in consideration of law to the legal estate, (d ) . 

If a lessee for life and the reversioner join in a demise, the con- 
dition of re-entry may be reserved to the lessee for life alone : but 
by his re-entry he can only divest the estate of- the lessee for his 
own life, (e) So it seems that if there are two joint lessors, a con- 
dition reserved to one will tend only to a defeasance of a moiety 
of the estate. (/) 

In the earlier cases it is said that the words should move from 

(o) Sav. 96. (ij) Doe d. Barber v. Lawrence, 4 

(>) Machell v. Sunton, f LCon. 3S. Taunt. 23. 

(c) See Sheph. T. by Brest, tifc Con- (e) Dy. 127. 
dition. ^f) Plow. 133. a. 
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the lessor : but atiy words, if they amount to giving a title of 
entry to the lessor for some act done or omitted to be done by the 
lessee, will be a good condition, though they seem to move from 
the lessee, (g) So, although, a condition be in the form of a 
covenant, it will nevertheless operate as a condition, if it appears 
to be the intention of the parties, and not as a covenant. (A) 
Conditions are, however, taken strictly, because they tend to the 
defeasance of the estate of the lessee : therefore, ^;where the lessee 
covenanted to pay rent, and entered into several other covenants ; 
and it was provided tliat if the rent were in arrear, or if all or 
any of the covenants thereinafter*’ contained on the part of the 
lessee should be broken, the lessor might re<*eiiter; 4ind there 
were no covenants on the part of the lessee after the proviso : it 
was held that the condition was nugatory, beqiuse the court could 
not reject the word thereinafter.” (i) 

Conditions against the law of God, or against the law of the 
land, are obviously void: but in other respects it is in the power 
of the parties to deprive the estate of any of its legal incidents. 
A condition, for example, that the lease shall be void on tlie 
bankruptcy or insolvency of the lessee has been held good, as well 
as a proviso to restrain voluntary alienation by the act of the 
party, (jf) In the case of Doe v. Skeggs(/i) the court were 
divided as to the legality of inserting a clause which restrained 
alienation by the executors of the lessee. Lord Mansfield doubted 
because, as it was a lease to the original lessee and his executors 
€0 nomine^ the restriction might be considered repugnant to tlie 
original grants inasmuch as alienation was necessary for the pur-* 
pose of executing the trust of executorship : but the better opi- 
nion seems to be that the executor would be so restrained. (/) 
A similar objection was made in a case in Chancery, (m) where 
the habendum was to the lessee, his executors and assigns : and it 
was objected that a covenant to restrain alienation would be re- 

(g*) Thomas V. Ward, Crq. Eliz. 202. S. 95. Moody v. Garaon, Moor. 848. 
Hayward v. Fulcher, Palm. 491. (j) Hoc d. Hunter t>. Galliers, % 

Cromwell and Andrew's case, 2 Rep. T. R. 133. 

71. Browning and Boston’s case, (A:) Citedln Roe o. Gallicrs, 

Flow. 131. Dy. 6 a. (1) Doe d. Mitchinson v. Carter, 8 

(h) Hayward v. Fulcher, W. Jon. T. R. 61. 

166. Palm. 491. (m) Weatherall i*. Geering, If Vet* 

(0 Dot d. Bish v. Keeling, 1 M. & 513. 
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pugnant. But bis honour the Master of the Btolls said, that the 
meaning of the word ^^assigns’^ must be restricted to such assigns 
as the lessee might legally have, namely, assigns by act of law, or 
assigns with licence. 

In the king’s leases, it is said that if the lessee agree to build 
de novo the premises demised within a year, and to leave them so 
repaired, these words, "being executory, in the king’s case operate 
as a limitation of the estate, because the king can have no ade- 
quate remedy by action, and all executory considerations in the 
king’s leases for years operate as conditional limitations, (n) 
Under an agreement for a lease it is settled that in equity the 
lessee is mititled to ail usual covenants. Such usual covenants 
mean covenants usual all over England, and do not refer to the 
custom of any particular county or district ; (o) unless the parties 
evidently shew that they intend to be guided by local usage, (p) 
Conditions of re-entry, also, for the non-payment of rent may 
perhaps be considered usual, inasmuch as it is a very ordinary 
and reasonable mode of giving an additional security to the lessor 
for the payment of his reiit; for, as the law now stands, there are 
not the same objections to such a condition, as to others of the 
like nature; because by the stat. 4 Geo. II. c. 28. both courts of 
law and equity are enabled to make an equitable arrangement 
between the landlord and tenant, even after a breach of such a 
condition. Other conditions of re-entry do not stand in the 
same situation ; and, although much dispute has arisen as to the 
condition of re-entry to restrain alienation; yet it seems to be 
settled that it is, as well as all the rest, a special condition which 
must be the subject of express stipulation, (q) 

In Buckland v. Hall (r) Lord Eldon observed that there was a 
material circumstance in that case, the time by which the repairs 
were to be done. If the master were ordered to settle a lease, there 
ought to be a clause of re-entry, if the repairs should not be done by 
the time stipulated; the time being of the essence of the contract. 

(If) Sawyer r. East, 5 Vin. Abr. 61. Ca. 6SV. Morgan r. Slaughter, I Esp. 
S. C. Lane 74—79, 108—1 13. N. p. Rep. 8. Folkingham v. Croft, 

(/;) Burwell v. Harrison, Free, in 3Anslr.700. Jones v, Jones, 12Ves. 

8®- 186. Brown v, Rabaii, 15 Ves, 538. 

(p) 6 Vcs.467. Boardman w.Moslyn. Church v. Brown, 15 Ves. 358. 

(V) Henderson v. Hay, 3 Bro. Ch. (r) 8 Ves. 95. 
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Sir W. D. Evans, after discussing the dkses relative to cove- 
nants against alienation without Iteeoce, observes that the condi- 
tion fbr vacating leases in case of defejilt in the performance of 
any agreement may require a very d^erent consideration. So 
far as his own observation had gone in the course of practice, he 
bad ^ien very few leases in which such a condition had not been 
inserted. But there are many cases, he continues, in which the 
insertion might be attended with the inbst serious prejudice to the 
tenant ; for it will be seen, in analyzing the several parts of a 
lease, that the degree in which a court will relieve against such a 
condition, upon the ground of compensation, is very limited ; and 
a party nihy be deprived of an estate, for whi<di be has given a 
great consideration, eitlier by way of fine, or of stipulated expen- 
diture in improvements, from some casual^^act of omission, with 
respect to a numerous and complicated series of engagements. 
The general acquiescence in such covenants, iii the course of prac- 
tice, will form a material, but not a decisive, argument ; for, consi- 
dering them as incidental, as where a lease is so prepared in con- 
sequence of a general agreement, it would in most cases be more 
convenient to accept it as.it is, under a confidence of performing 
the engagements, and that any casual omission will nut be taken 
advantage ofas a ground of forfeiture, than to incur the delay and 
expense of litigating the question in a court of equity. Supposing 
the point to be unaflTected by ‘decision, it may, perliaps, be found 
that the proper medium would be to imply the intention ^f such a 
condition in a mere lease at rack-rent, where the due performance 
of the stipulations on the part of the tenant would be regarded as 
the full consideration for the interest conveyed, and to adopt the 
opposite conclusion in cases where there was to be an additional 
consideration in the shape of premium or expenditure: but Sir 
W. D. Evans observes, he was by no means prepared to state 
that siiUh a distinction would be actually applied. In this, as 
in most htber cases, it is extremely desirable (hat the matter 
should not b^ left to inference or judicial construction : but that 
the insertion or non-insertion of such a condition should be dis- 
tinctly stipulated for iu the preliminary agreement. 

Another important topic applicable to this part of the subject 
is the agreement for the insertion of usual covenants. Where 
there is a written agreement in general terms, this qualification is 
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not implied* (r) In BroiUe t)* St. Paul$ (i) the subject vras inci- 
dentally mentioned* In ttie course of the argument the counsel 
obseired thatif ihe agrctement had been to let with all proper 
and usual terms, according to the custom of the country, the court 
would execute it by reference to the master to inquire into the 
custom of the country, or by directing an issue that such agree- 
ments were constantly carried into effect in the Court of Chancery ; 
and the mmuiim are never at all stated* This was stated in sup- 
port of admitting parol evidence to explain an agreement, which 
referred to such parts of a certain paper as had been read ; and it 
was proposed to refer the terms to such enquiry accordingly. 
Buller, J. said there was a wide difference between tto principal 
case and that to which it had been compared, of an inquiry into 
the custom of the country : there, he said, the agreement is cer- 
tain; here it is uncertain what was the contract between the 
parties at the time. It may be, however, observed in conclusion, 
that the insertion of such an article of agreement, qualified by the 
custom of the country, is in its nature calculated to introduce 
uncertainty, and to excite litigation* 

In leases it docs not appear that there are any covenants which 
can be considered usual with reference to cases of specific per- 
formance incidentally to the nature of the contract, except the 
covenants on tiic part of the lessee to pay rent — to quit at the ex- 
piration of the term — to repair the glasses of windows in the lease 
of a house, and the hedges and fences in the lease of lands, and the 
covenant on the part of the lessor for the peaceable enjoyment of 
the priMiiises : but whether this last should be general and abso- 
lute, or qualified as only against the lessor, and those claiming 
under him, does not seem to be perfectly settled* It is however 
the opinion of Sir W. D. Evans that it should be absolute* 

Sir W« D. Evans continues his observations on this part of the 
subject to the following purport: 1 conceive that the dificulties 
of carrying into execatioa a general agreement for insertion of 
covenants according to the custom of the country or neighbour- 
hood are of such a nature, that the conclusions to be come to in 
any particular instance upon the subject must resolve themselves 
very much into an appeal to the discretion of the master. The 
terms ‘ usage,’ ^country,’ and ‘ neighbourhood,’ being all of very 

(•) Liebenrood r. Vines, 1 Meriv. 15. (0 1 Ves. J. S26. 
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loose mud indefinite ap^|pation ; and |h|||^Mpoii 

"few disputed covenants could j[)e which Whatever lain 

tude or restriction were applied to the terms ^contry^^ and ^ 4e%h« 

. bourhood/ many leases would be fourSi^ with md many without 
such disputed covenants; so that if the term *1j8ual!^|riere to be 
unde^fbd either as actually synonimoui tb ^ consent/ or approxi^ 
mating to it, most of ^'e instances insisted tif^on miisi;be excluded ; 
whereas if it were merely understood aS equivalent td ^ fiiWquent/ 
or even to * most frequent,’ the decision would be tW^^j^gr wdy^ 
In the estate of great landholders a printed form isr coimati^jr 
used by the steward or agent, containing a. great number of re* 
atrictionelle^ unfavourable to tenants ; but the performance #f 
which i/ wldom rigorously enforced. "If there is ah express 
allusion to these forms in the preliminary agreement, they arcr 
necessarily ingrmed into the contract itself; and when sufch 
/allusion is not made, the course of such leases is &mm6nly undar* 
stood and intended by the parties. And it very seldom happens 
that it can be for the interest of the tenant to enter into a contro* 
versy with his landlord bow far his acceptance of a lease con- 
taining such covenants is or is not a matter of strict obligation. 
In Wses from owners of single estates sucbaweeping views cannot 
be taken, and th^e is generally more of actual agreement in tho^ 
settlement of jparticiilar tf^ms.; What those termf may be must 
depend on a variety of cinstfailiances applicable d the particular 
views of the parties : but, ai Si general proposition, it is^^anifest 
with reference to contracts upOti this subjecf analogous to those 
upon every other, that the more favourable the terms of the con* 
traet are to the interest of the tenant iii other respects, the larger 
coiiaidei*attbn be will be willing to give in the direct form of renf. 
On tW Other band, every incidental stipulation afiecting the powers 
and diminishing the interest of tijp tenant must, as matter of 
generi^peculation, 0|^rate in diminution of the rent which he ia 
willing to give.” 

As an illustration of the general question, as to usual covenants 
of a particular neighbourhood,” he continues, it is matter of very 
frequent experience to engage that the tenant shall cp^nsumeibe hay 
fiiykstoiw on the premises : but it is also matter ofWtorl^ 
tbeqi riKicles are very extensively the object of sale. A master 
in chancery might therefore be very much embarrassed withvfefer- 
eiicg^ to’ th^^, majority of actmlly made in a jjprticular 
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neighi&ourl^^ straw should be'^ 

generally ^oweS,, eirauded; or generally ex- , 

cludfd^ unless pstrticularly allowed: and tl^re are many other 
instances which l^uld ^|hte a similar difficujly. « Upon the 
whole I apn^bem^lhat the safest course wotild Jbc' to consid|er no 
other^ipu^ons as falling under the designation of ustiay^an 
such as approach so near to universal as tj^fiead to a full i^vic- 
tion that they have been in the understanding and contem- 
plation of* the contracting parties. And I am atl^dt*e that this 
c0ng}usion is much too loose and indefinite to remov^lrom the, 
subject smy considerable portion of the difficulties with which it is 
embarrassed.*’ 

With respect to leases made under the statute SS VIII., 
or by ecclesiastical p^spns under tho restrictive statutes of Eli- 
zabeth, it is necessary to observe that there can be no cove- 
tnants introduced, so as to bind their successors, whi(^ are 
evasive of those statutes ; therefore, there can be no more a 
covei^nt for renewal in suph leases than an extension of the term 
in tlie^^first instance. Such covenants, however, are personally 
binding on those who make them, (u) And, perhaps, in the case of 
a dean and chapter, or mayor and corporation, the/ are binding 
on theixorporation as tSng as they have the same superior. And 
the same remarh|'’ apply to charity: leases where a hospital or 
charity is restrained by its xonstit^l^l^n from making a lease for 
more than a certain number of years. (^) 

Although the staliite 18 Eliz. c. 11. makes void all bonds and 
covenants contrary to its provisions, yet^ since it is not held to 
extend to the stat- 14; EIIsk. c. 11., covenants to make leases, of 
houses in towns contrary to the provisions of.this last statute Secpi 
to be good against the parties who e^teV into them, for) 

With respect to leases un^r powers it may be obsei^d that 
they must be bond fide contract between the lessor and fur 
the purpose of farming and improving the land.f^y) AiKTunder 
empower to lease, reserving the usuil covenants, the omission of 
any usual covenants, or the insertion of any unusual covenant, will 


(ii) Tbe4)o#!tQ«’ Commons v. The Hospital, 14 Ves,^e4. 

Dea|| and^iSliapte/of St. Paul’s, cited (x) Crane r. Taylor, Hob. 249. ^ 
3 Atk. 84. Poe d* Atkyns 

(v) The Attorney General v, Burr. 60. 

Master and Brethren of HemswOl^ 

2 G 
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make the lease void, (s) . A covenant for renewal, however, does 
not seem to be considered sufiiciedt to vitiate a lease, because as 
against the remainderman it is perfectly nugatory, if not writliin 
the terms of the power. And though^^he tenant for life himself 
is bound by such la covenant, he is bound in i%newij|g to take as 
much^^are of the interest'of the remainder as if there were rio such 
covenant.(6;) So im^e same case there was a condition that 
there should not be contained in the lease any clause whereby any 
power or authority should be given -to any lessee to commit waste, 
or whereby he should be exempt from the punishment of waste. 
A covenant by the lessor to repair was objected to as a breach of 
the condi^on ; but Lord Ellcnborough said this covenant gave the 
lessee no power to commit waste, nor was he exempt from punish- 
ment for waste. 

Where the usual covenants are not specified in tho power, 
under a power requiring the best rent, mere reservation of rent is 
not sufficient, unless the most ample remedy is given tp.the 
remainderman for the recovery of it. There ought? therefore, to 
be a covenant for the payment of rent, (b) Xlmre should like- 
wise be a clause of re-entry. 

It is suggested by Mr. Sugden that, ^ counterpart is 

required to be executed, the lessee should obtain a memorandum 
of its execution and delivery to the lessor, to bo. indorsed on the 
lease, and signed by the for the counterpart itself is of 

course delivered to the lessor and if it sliould^be lost or sup- 
pressed, the lessee would be in danger of lostng tl)e estate, unless 
he could prove the execution of it. Besides that it would be 
more satisfactory to a purchaser, in case the lessee should wish to 
sell his interest, (c) 

In Jones v* Verney, (d) where the power given by a private 
act of parliament was to demis^for any term not exceeding 
sixty«^e years for the encouragement of rebuilding, reserv- 
ing the best ground rents that could be got, with respect to the 
charges of rebuilding, and tliat in every such lease there should 
be the usual and reasonable covenants; it appeared to the 
court that the lease intended, was a building lease ; and, there- 

(z) Doe d. Ellis V. Sandham, 3 T. R. East. 305. 

105. ’ LorA Cardigao i>. The Duke of (5) I Burr. 125. 

Montague* cited 1 Burr. I2S. Sugd. Pow. 630. 8d. edit 

(a) Doe d. JBromlej r. Bettilbn,, 42 {d) Willes, 169. 
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fore, tliaf'a covenant to build should h^ve been inserted, and that 

- 'T' **' 

a covenant to repair did not satisfy the power. 

In Doe d. Ellis v. Saiidham, (ef) under a power to demise, so. 
that usual and reasonable covenants shoiild be reserved, a covenant 
by the lessor that, if the building; should be destroyed by tempest 
or fire, he, his executors, &c. would rebiyld, or that in" default 
thereof the tenant should be at liberty\lk) quit, and should be 
discharged from rent, was found by the jury to be unusual ; aijd, 
consequently, the lease was held to be void. 

Where usual covenants are required, they must be expressly 
inserted : but, where no usual covenants are required, it is no 
objection to a lease under the power, tl.at it does not contain the 
same covenants as were contained in former leases, if the covenants 
are upon the whole equally beneficifl as those in former leases, {e) 
So if the covenants and conditions be, upon the whole, such as 
leave the parties upon the same footing as under former leases, 
their dilfering in^rilling circumstances is not material. (/) Upon 
the same principle, where the power directed that a power of 
re-entry for nonpayment of rent should be reserved ; it was de- 
termined in the House of Lords, after much difftu'ence of opinion 
in the courts below, that a proviso to the following eflect, namely, 
that if at any time the rent should be unpaid, by the space of 
fifteen days after any rent day, and no suflicient distress should be 
found on the premises,*'’ pursued the form required by the leasing 
power, (g) All the cases upon this point were at the same time 
thoroughly considered; and the result seems to be that such trifling 
deviations from the letter of the power, are not unreasonable, or 
contrary to the intention of settlors in creating such powers. 

In a late case, (//) which has been before cited, it was held to be 
no objection to the lease, under a^ower, that by the terms of it 
the landlord could only distrain after a reasonable demand, and 
that he was bound to detain the distress till he was satiiftfied ; for 
this being for his own benefit, he was not abridged of any right of 
distress, or of sale under the stat. 2 W. and M, s, 1. c. 5. So it was 
held to be no objection that the right of re-entry depended on the 


{d) I T. 11 . 705 . 

{c) Goodlitle r. Funucan, Dougl. 
665. 

(/) Goodtitled. Clargesv.Fuaucan, 
pougl. 673. 


(g*) Smith r. Doe d. Lord Jersey, 2 
Brod. and Bing. 473. ^ 

(/i) Doc d. Lord Shrewsbury v. Wil- 
A. 363 . 
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rents being lawfully demanded: so if the claim of re-entry be 
u|^n the rent being twenty-eight days in arrear, it is not unrea- 
sonable. 

If the trustee of a charity estate make a lease^ with a covenant 
for perpetual renewal, the covenant is clearly nugatory ; espe- 
cially where no consideration is shewn equivalent to the value of 
the inheritance, which sifch a lease in effect would alienate. (?) A 
case(X:) indeed occurs, where it is wtated that a d^ree having 
been made in Lord Coventry’s time for granting a lease 6f cha- 
rity lands to J. S., who had been at a great expense in recovering 
them, for ninety-nine years, determinable on lives, and to be per- 
petually renewable, it was decreed that the lease should be re- 
newed without fine, but that the rent should bo computed at the 
time of each renewal. It is questionable whether the precedent 
could now be followed : but there the great seal declared, in expli- 
cit terms, that the lease should be renewable for ever, in consi- 
deration of past services. 

So where (/) an application was made to set aside the lease of a 
charity estate, with a clause in the original lease for nine succes- 
sive renewals, at the end of every seven years, a fine to be paid 
at each time ; and, if the lease could not be set aside, to be relieved 
against the covenant for renewal : the court thought that there 
was not sufficient ground for setting aside the lease altogether, 
for there was no particular mode prescribed for leasing, and the 
trustees were only obliged to lease beneficially for the charity. 
There had been a decree in the matter of the charity, which 
directed a particular mode of leasing; the first lease had been 
made pursuant to this decree in every respect, except in the 
insertion of a covenant for perpetual renewal ; which the tnistces 
afterwards reduced to nine renewals, of which live still remained. 
The lessees having made considerable improveairnts, tlic court 
directed an allowance to be nindetothem : and said, that if (he five 
remaining renewals were no more than a reasonable satisfaction 
for the improvements, the lessee must have the benefit of them. 
In this case no favour was shewn to the lessees on the score of 
want of notice, for the lease recited the previous decree in the 

(t) The Attorney-Generml t;. Brook, 2 Vern. 746. 

ISVes. Sl&t (/) The Attorney-General i’. Baliol 

(A) The Attor^iey-Gcn^al v. Smith, College, 9 Mod. 410. 
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matter of the charity ; and the decree recited the will under which 
the trustees claimed, and by which the trusts were created. 

Spiritual persons, and those restrained by the statutes of Eliza- 
beth, have no power to make leases with covenants for renewal : 
so also it is clear that where a hospital or charity is restrained 
from its constitution from leasing for a certain fixed period, they 
cannot evade the restriction by any such covenant. (»i) But 
there is no analogy between the trustees of a charity, and a trus- 
tee under a private conveyance ; therefore, where a trustee 
under a creditor’s deed covenanted with his cestui que trusts io let 
and manage to the best advantage, and then demised with a cove- 
nant to renew, it was held not to be inconsistent with his trust; 
for there was no evidence that the covenant to renew was preju- 
dicial ; and it miglit operate a contrary w^ay, since it might be an 
inducement to give a higher rent, (w) Where, (o) however, the 
lessee of a church lease (being left administratrix for the benefit 
of her children) made an underlease, and also covenanted that 
as long as she held the head-lease she'' would renew the under- 
lease, as often as she obtained a renewal of the bead-lease, under 
a penalty of 70/. ; the court held that, as she was administratrix 
for the benefit of her children, she could not bind their interests 
by a lease so improvident. 

It now remains in the last place to consider how the lease, if 
made in writing, should be executed. 

If the lease be by indenture, the lessee should regularly exe- 
cute a counterpart: but it is not unusual, for the purpose of saving 
expense, to make a .single deed operate as the deed of both par- 
ties; in which case it is lodged in the hands of some indifferent 
person, who is trustee for both. 

If the lessor executes the lease, it becomes his deed, though the 
lessee should execute no counterpart: (p) but if tiie lessee alone 
signs and seals the lea.^e, the deed will have no effect ; neither will 
the covenants nor any bond to perform them be of any force, 
because the bond and covenants depend on the lease, (q) 

(m) The AUorncy-Gencral #;. The (o) Magrane r. Archbold, 1 Dow. 
Master and Brethren of Hemsworth P. C. 107. 

Hospital, 14 Vcs. 324 (p) Foster r. Mapps, Ow. '100/ 

(fi) Kirkliam v, Chadwick, 13 Ves. {g) Soprani v. Skurro, Yolv.^19. 
.^47, Strotid V. Willis, Ow. 111. 
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If a lease be made to two jointly, and one only signs a#id 
seals it, but both enter and occupy ; the other who did not sign 
or seal it shall be charged, because his entry and occupation 
is an evidence of his agreement to it: he is not, however, 
chargeable with any collateral obligation, contained in the in- 
denture, because he cannot be so charged without sigifing and 
sealing it as his deed, (r) 

It may be here observed, that it is common to say that leases 
and other deeds are executed by signing and sealing; but it 
should be understood that signing is only necessary in those cases 
in which the statute of frauds requires it. This indeed extends to 
almost all cases in which leases are in writing ; but if we suppose 
that a lease, although not required to be in writing, be by deed 
for the sake of the covenants usually introduced, such leases are 
good, if merely under seal, because nothing more is requisite to 
their operation as deeds. 

The sealing sliould be after the writing, and before the delivery. 
Where there are several grantors, and one only seals the deed, 
this is a good deed as to him, though void as to the rest. In the 
case of executors, however, their office uiakes a distinction ; and 
therefore, even where the deed purports to be the grant of seve- 
ral executors, yet if one only seals the deed, it has been held to 
be the grant of all, since each has the whole interest, (s) A deed 
with one seal executed by one of two partners, in the presence of 
the other and witli his consent, and as their act, has been held the 
deed of both : but one partner cannot in the absence of the other, 
and without his authority, bind the other. ( 2 /) 

Where a lease is made by a power of attorney, the letter or deed 
of attorney (for the power must be delegated by deed) only gives 
the person to whom it is directed the power of signing the name 
of the principal in his absence ; the lease is tliereforc made in the 
name and title of the person delegating the power ; and then the 
attorney seals it with the seal of the lessor, and delivers it as the 
act and deed of the lessor, (jt) 


(r) Bro. tit. Detle, 80. 

(s) Simpson V. Guttcridge, 1 Madd. 
Ch.Ca. 616. 

(/) Ball w. Dunsterville,4 T. R. 313. 
(u) Hamsonv. Jackson,? T. R. 207. 
(ar) Comb's case, 9 Rep. 76, b. Fron* 


tin V. Small, 2 Lord Raym. 1418. 
Pcllisoiiv llecl, 1 Browiil. 130. Hill 
r. Seal, 1 Brownl. 128. While v. Cuy- 
Jer, 6 T. R. 177. Moor. pi. 191. Py. 
132. a. 
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The lease, if hy deed, is not complete till delivery; and it may 
be delivered either to the lessee himself, or to some person in his 
behalf. No particular form of words is necessary : but a lease 
cannot be delivered as an escrow to the party himself, let the 
form of words be what they may, according to the maxim in 
iradilionibus chartarum non quod diclum sed quod factum est 
respicitur. But in the present day it would most probably be a 
question for the jury under the circumstances. If the delivery be 
by attorney, and the attorney is called upon to do nothing more 
than deliver the deed after it is made; it is not necessary that 
the authority sliould be by deed. If the deed be delivered as 
an escrow, the second delivery is a confirmation of the first ; 
and for the purpose of title has relation to the first delivery, 
although no estate to alien or lease passes till the second 
delivery. 

Strictly speaking, where the lessor is out of possession, an 
entry ought to be made, and the lease should be ddivered upon 
the land after such entry. In cases where such entry is still 
necessary, especial care should be taken that the lease, if by deed, 
be not delivered before entry; for a deed cannot have two deli- 
veries: and on the first delivery the instrument becomes a deed, 
though void as a lease for want of possession; and then the 
second delivery cannot make good what upon the first was 
absolutely void, (r) In the case of Davies r. Fawkener, (^) it is 
said that if a man, being out of possession, make a deed of lease of 
land lo try his title, and annex a letter of attorney to enter, and 
deliver the lease? on the land, and annexes the letter of attorney 
to the l<*ase, and makes a label of both, and puts his seal on the 
label, and then puts another seal on the letter of attorney only, 
and then delivers the leU{?r of attorney only as his deed, and not 
the lease: tijis is no delivery in law of the lease, although annexed 
to the letter of attorney, and so delivered in fact. It has been 
doubted how' far the lessor could so distinguish : but the difliciilty 
is easily obviated by delivering the lease separately as an escrow 
to the attorney. (;:) 

If a disseisor has leased * the land in several parcels for 
years, an entry by the disseissee or his attorney into one is good 

(jr) Stephens v. Eliot, Cro. Eliz. (ty) rOt supra. 

48S. Davies v. Fawkener, 2 Roll. Abr. {z) Bac. Abr. Lease, 1. 4. 

?5. But see Trcsl. Shepb. T. 60. 
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for t||^ vrhole, because they are all derived out of one free- 
hold. {a) 

The niceties which were formerly required to be observed in 
this respect are now no longer of much importance : for, soon after 
actions of ejectment became the usual mode of tryidj^ titles, 
liolle, C. J. is said to have introduced the modern practice of 
compelling the defendant, who wishes to come into the place of 
the casual ejector, before admission to enter into a rule of court 
to confess the lease entry and ouster at the trial, and to stand on 
the question of title only. There are some cases however in 
which it is still necessary to make an actual entry : for instance, 
when a corporation aggregate is the lessor of the plaintiff, they 
must give a letter of attorney to some person to enter into and 
deliver the lease upon the land; for a corporation aggregate 
cannot appear except by attorney, and, they cannot substitute an 
attorney to enter into the common rule, nor can they themselves 
enter on the^land to demise in person. (6) So also, where the 
proceedings are In an inferior court, they must proceed by 
actually sealing a lease on the land, because such courts cannot 
enforce a rule to confess lease entry and ouster at the trial ; neither 
have they any way of binding persons who do not come in by the 
ordinary process of the court, (c) 

It appears to be settled tbht the common rule in ejectment 
does not extend to cases where actual entry is required to avoid 
a iine with proclamations ; but this actual entry relates only to 
the avoidance of the fine : and after it has been made, there seems 
to be no necessity to seal a lease upon the premises. Care however 
should be taken that the demise in the declaration be subsequent 
to the entry to avoid the fine, (d) An actual entry is not neces- 
sary to avoid a fine at common law without proclamations ; (e) 
nor is it necessary to avoid a fine w4th proelamations, unless all 
the proclamations have been made before the commencement of 
the action. (/) 

(ik) Cotton's case, Cro. Eliz. 188. {d) Berringlon v. Parklibrst, IS 

Holland v. Hopkins, 4 Leon, 8. Wil- East. 489. n. Doe d. Ducket v. Watts, 
Hams V. Ash, Cro. Eliz. 181. 9 East. 17. 

{b) Gilb. Eject. 35. Anon. Ventr. (c) Jenkins d. Harris v, Pritchard, 
S57. 2 Lev. 182. But see Kunn. 2Wils. 45. Sec 2 Phill. Ev. 173. 

Eject. 1 ^ 9 . where the practice is stated (/) Doe d. Duckett v. Watts, 9 
to be different. East. 17. 

{c) Gilb. Eject. 35. 
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In the case of leases for years the engagements consequent 
upon the contract are binding upon the parties immediately upon 
the execution of the deed and delivery of it by the lessor to the 
lessee, if at the same time the lessor waives the possession, and 
there no impediment to the lessee’s enjoying the premises 
demised, because in that case the lessor has done all in his power 
towards the fulfilment of the contract, and the lessee by accept- 
ance of the deed has acquiesced in the grant. The lessee there- 
fore is bound to pay the rent, though he should never enter or 
occupy, (g) And in this respect his estate is to be distinguished 
from the estate of a tenant at will strictly so called, who cannot, 
be charged with rent except for actual occupation, (h) 

With respect to the consummation or perfection of the deed, 
there is no distinction between estates for years and tlibse for 
life, any more than between deeds operating as conveyances at 
common law, and those under the statute of uses. The. dis- 
tinction lies in the effect of the deed after it is consummated 
and perfected. When a freehold interest is created at common 
law, no interest passes till livery of seisin is made, which may be 
done cither in person or by attorney. 

Livery may be either in deed or in law. Livery in deed is per- 
formed by the lessor’s coming upon the land and delivering to the 
lessee a clod, branch, or turf there growing, in name of seisin of 
all the lands and tenements contained in the deed, or some words 
to that effect ; or it may be made by the lessor’s delivering the 
deed in pursuance of which the feoffment is made in the name of 
livery of seisin, of all the lands in the deed ; (i) or by words only 
without any act of delivery, as if the lessor, being upon the land, 
say to the lessee : Enter you into the land, and take seisin of it 
in the name of all the land contained in the deed.” (A;) But in all 
those cases in which the delivery of the deed is made to serve for 
livery of seisin, some act or word expressive of the intention to 
deliver seisin should accompany it ; for otherwise the delivery 
will merely be a delivery to perfect the deed. (/) If the livery be 
of a house, the lessor must take the ring or latch of the door, the 
house being empty, and deliver it in the form before mentioned ; 

(g) Goddalc’s case, Dy. 14. a. Plow. pi. 10. 

423. (A-) 6 Rep. 26. b. 9 Rcp. See 

(h) Cas. temp. Holt. 109. Cro. Jac. 80. pi. 2. 

(i) 9 Rcp. 128. a. 2 Roll. Abr. 7. (/) Co. Liti. 48. a. 6 Rcp. 26. 
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and then the lessee must enter alone, shut the door, and open it 
to let in the others, (w) No livery can be made of running^ 
water: but of a standing pool there may, which is by a dish 
of part, (n) 

The power to give or receive livery by attorney must be by 
deed ; and if the deed of feoffment be a deed poll, the letter 
of attorney may be contained in it : but not so if the lease be by 
indenture, unless the attorney be a party to it. There is no 
objection however to writing the power on the same parchment 
with the indenture, which is the usual way, because in effect they 
form two deeds. The power must in all cases be executed in the 
lifetime of the lessor and lessee, (o) An infont may make livery 
of seisin in person: (/;) but he cannot make an attorney to do 
so for him, because he cannot make a valid deed, (q) 

Livery within view is where the lessor is not actually on the 
land or in the house ; but being in sight of it, says to the lessee, 

i give you yonder house or land, enter and take possession;” 
or, by delivering a charter of feoffment within view, says, I will 
that you have the lands comprised in this deed according to the 
purport of it.”(r) No freehold, however, can be vested by this 
species of livery till the feoffment is perfected by the actual entry 
of the feofiee in the life of the feoffor, (s) Neither can any livery 
in view be made or received by attorney. (/) 

If the feoffment be of lands in different counties, the livery 
in deed must be made in each : but if it be livery in view, or the 
parcels be in the same county, though in different lots, livery 
may be given in one parcel in the name of alL (tf) So if livery 
in deed be made in one parcel of a manor in one county, in the 
name of the whole manor, which extends into diflerent counties, 
it is sufficient, (r) 

Although a freehold cannot be made to commence in fulitro^ 
yet if a lease for life be made to begin at Michaelmas, if livery is 
made secundum formam chartce after Michaelmas, it is sufficient, 

(m) 2 Blackst. Com. 315. pi, 2. Pollexf. 47. 

(n) 3 Leou. 238. (j) Co. Lilt. 52. b. 

(o) Co. Litt. 52. 2 Roll. Abr. 8. Co. (/) Co. Lilt. 49. a. 

Lilt 271. b. n. by Butler. (u) Lilt. s. 418. Perk. s. 227. 2 Roll. 

(p) Co. Litt. 52. Abr. 1 1 . pi. 2. 

(q) Stieph. T. 38i by Preston. (v) Greenwood r. Tybcr, Cro. Jac. 

(r) 2 Bac. Abi;. 485. 2 Roll. Abr. 7. 563, 
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because the estate passes hy the livery, and not by the deed, (x) 
So if the deed contains a letter of attorney to deliver seisin 
secundum formam cliartw^ livery need not be made on the day 
of the date of the deed : but is good if executed afterwards, and 
the delay does not avoid the authority, {y) 

As the design of livery is to denote a change of possession, the 
possession delivered should be vacant. It is therefore generally 
true that the lessor should be in actual possession; and consequently 
if he has leased his land, or it is extended by a statute, he cannot 
without the consent of the tenant in possession make a valid feoff- 
ment. (z) And if there are several tenants, there must be several 
liveries, (a) The consent however of the tenants may be implied ; 
but, in thus speaking of tenants it is not meant to include tenants 
at will or at sufferance, for their consent is immaterial. (6) Again, 
although the feoffor’s lands should be out on lease; yet if he can 
obtain a clear possession, although the lessee dissent, yet the 
feoffment will be valid. And it is immaterial whether such 
possession is obtained by the lessee’s absence, or by ouster, (c) 
Yet, in cases of ouster or absence, the possession of any part of 
the lands by his wife and children, or servants, has been deemed 
sufficient to avoid a livery, (d) But the wife of the lessee in bis 
absence as she may avoid, so she may assent to a livery ; and, in 
that case it is good, although the servant and children continue 
on the premises, (c) As a servant is supposed to act for the 
benefit of his master, although his presence may avoid a livery, 
yet he cannot assent to it. (f) The cattle of the lessee is no 
impediment to livery. So if the lessee for years underlets part 
for a term, his possession of the residue will not prevent the 
effect of livery in the part underlet: it would be otherwise, if it 
was merely let at will.(g) 

A power of attorney to deliver seisin may be granted to two or 
more jointly and severally. If granted to several in general terms, 

(or) Gretinu^od r. Tyber, Cro. Jac. {b) 2 Roll. Abr. 5. Moor. II. Dy. 
563. 33. a. 

(3^) Waller o. The Dean of Norwich, (c) Dy. 263. a. 2 Roll. Abr, 4 
Monr. S*.>. Roe d. llcale v. Rash* Moor. 91. 

Icigh, 3 J3. ani A. 156. Hennings d. (a) Co. Litt. 48. b. Bro. Feoffin. 6. 
Vernon i;. West, 2 Wils. 176. Hennings (e) Godb. 158. 

V. Pauchardeii, Cro. Jac. 1 53. contra. (j') 2 Holl, Abr. 5. Darrell a. Sluke- 

(z) Co. Liu. 48. b. 2 Rep. 31. b. ly, l And. 130. contra. 

(a) Dy. 18. a. b. (^) JJcUisworlh's case, 2 Rep. 31. 
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the power is joint| and all must concur in executing it: but a joint 
and several power may be executed by all or any one. It was 
formerly said {h) that it could not be executed by two out of a 
greater number, because such an execution is neitlicr Joint nor 
several : but it is doubtful whether such strictness would be now 
admitted. 

The mode of making freehold estates by feoffment, though now 
no longer absolutely necessary, is frequently resorted to: indeed, 
there are few freehold leases made without it. If the feoffor 
be out of possession, says Lord Coke, (0 neither fine, recovery, 
indenture of bargain and sale inrolled, nor other conveyance, 
doth avoid an estate by wrong, and reduce clearly the estate 
of feofiee, and make a perfect tenant of the freehold : but only 
livery of seisin upon the land. So on the other hand, where the 
feoffor is in possession, yet if he have an imperfect title, or is 
ij^illing that his title should be inspected by the grantee, there 
is no way of so effectually making an assurance to the lessee of the 
freehold as by livery of seisin on the land, because it is the 
only mode by which an estate of freehold can be obtained by 
disseisin. 

There are some cases however in which no livery can be made 
as in the king's case, who can neither deliver seisin upon the land, 
neither can he make an attorney to do so for him: therefore, the 
delivery of letters patent is held to include livery, (k) So also 
the king cannot take livery, and therefore he can only be en- 
feoffed by deed inrolled. (/) 

A lease of tithes or other things which lie in grant during the 
incumbency or the life of the grantor, or pur outer vie^ conveys a 
freehold by the delivery of the deed, (m) 

The conveyances operating by force of the statute of uses, 
by which life estates may be created, are covenants to stand 
seised to uses, lease and release, bargain and sale, and appoint- 
ments in the exercise of powers contained in settlements. Of 
these the two latter arc the only modes which demand any 
particular attention, since the other modes of conveyance are 
rarely used as between landlord and tenant. Enough also has 
been said of the execution of powers of appointment. It is 

(h) Norris v, Trist, 2 Mod. 78. (1) Bro. Off. Dev. Esch. pi. 4|. 

(0 Co' Lilt. 49. a. (m) Brewer v. Hill, 2 Anstr. 41S 

(A) Barwick's case, S Rep. 94. b. 
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therefore only necessary to observe, that by the stat. 27 Hen. 
VIII. c. 16., (n) commonly called the statute of inrolments, 
it is provided that all bargains and sales by which any estate of 
freehold shall be made shall be by writing indented, sealed and 
inrolled, either in one of the courts at Westminster, or in the 
county in which the lands lie in the proper office of inrolment 
within six months next after the date of such indentures. The 
second section excepts all cities, boroughs, or towns corporate, 
in which the mayors, recorders, or other officers, have authority 
to enrol evidences, deeds, and writings, within their precincts. 
The six months in the statute are lunar months of 28 days each, 
and the day of the date is taken exclusively. If the deed has no 
date, it may be inrolled six months from the delivery. And 
although nothing passes till after inrolment, it may, upon oath 
being taken of its execution by the grantor, l)e inrolled even 
after his death. 

No grant to the king by deed vests any estate in the king 
without inrolment ; and the inrolment must be in the lifetime of 
the grantor, because the king can only take by the record, (a) 
The best evidence of such a lease is a copy of the inrolment. (p) 

With respect to stamping written instruments, it may be 
observed that the stamping of an instrument is not of any 
importance further than it is necessary to its admissibility as 
evidence in a court of law ; and although it is not a matter of 
course that the coiiiniissioners of stamps will permit a written 
instrument to be stamped at any time, yet it is a circumstance 
of rare oci urreiice that permission is refused to stamp it, for the 
purpose of giving it in evidence, upon the payment of the penalty 
specified by the stamp acts. 

It may be useful, however, to bear in mind the following general 
remarks on this head. It is not sufficient that the stamp used is of 
the proper value; the stamp must also be the peculiar stamp appro- 
priated to the particular species of instrument, (q) Therefore 

(w) Irish stilt. 10 Cli. 1. scss. 2. c. 1. the city of London, 
s. 18. For tiie counties palatine of (a) Sir Edw. Diraock's case, Dy. 
Chester, Lancaster, and Durham, slat. 74. a. in Marg. Lane, 35. 

5 Eliz. c. 26. s. 1. York, W, R. 5 Aim. (p) Stilliiigfleet v. Parker, 8 Mod. 
c. 18. E. R. and Hull, 6 Ann. c. 35. 248. Kinnersley v. Orpe, Dougl. 56. 

N. R. 8 Geo. 11. c. 6. See also the stat. See slat. 10 Ann, c. 18. s. 3, 

33 Geo. 11. c. 30. as to inrolments in {q) i Phill. Ev. 541. 
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articles of agreement under seal must have a deed stamp; and an 
agreement stamp, although of greater value, is not sufficient, (r) 
An instrument containing a present demise of a house, containing 
also an agreement for goods and fixtures in the house, requires a 
lease stamp, the one contract being auxiliary to the other; and, 
unless it is so stamped, it cannot be given in evidence as an agree- 
ment for the sale of the goods in an action for the amount, {s) 

The stat. 43 Geo. III. c. 137. provides that if the stamp is of the 
proper denomination, it shall not be ineffectual from being of a 
greater value than the stamp acts require. (0 And by the stat. 53 
Geo. III. c. 184. s. 10. all instruments upon which any stamp shall 
have been used of an improper denomination or rate of duty, but 
of equal or greater value in the whole than the stamp which ought 
regularly to have been used, shall be deemed valid and effectual 
in law, except in those cases in which the stamp shall have been 
Specifically appropriated to another instrument by having its name 
on the face. 

If the interest of several persons parties to a deed relate to one 
thing which is the subject matter of the instrument, a single stamp 
issufficient : but where there are several parties interested in several 
subject matters, there ought to be a separate stamp for each, because 
the instrument is separate to each, although one in form. (//) 

Where there are several independent lettings between a land- 
lord and his tenants by one instrument, there ought to be several 
stamps for each : but if one stamp only appear afiixcd, it is matter 
of evidence to which name such stamp is intended to apply; there- 
fore, where (.r) a stamp appeared affixed to the defendant’s name, 
and it appeared by the receipt of the stamp officer that the money 
for affixing it was paid only a short time before trial, and after the 
commencement of the action, and the instrument was cancelled 
with pencil marks with respect to every name except the defend- 
ant’s, and it was not proved that the instrument was not so cancelled 
at the time when the stamp was affixed, the court held the paper 
admissible* 

(r) Robinson o. Dryborougb, 6 T. Jackson, 3 B rod. ami Bingh. 185. and 

347 . ill the Addenda lo the present work. 

(«) Corder o. Drakeford, 3 Taunt. (x) Doe d. Copley v. Day, 13 East. 
3 go. 241. Waddington v. Francis, 5 Esp. 

(t) See Farr v. Price, 1 East. 55. N. P. C, 1S2. 

(u) 1 Pfaill. £▼. 542. See Boase v. (^) l Phill. £v. 550. 
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Where (?/) an alteration is made in an instrument with the con- 
sent of all parties to correct a mistake, no new stamp is necessary : 
but, if the instrument so altered be in substance a new contract, 
it is otherwise. 

Agreements are liable to a stamp in proportion to the number 
of words contained, when the subject matter is of the value of S0£ 
or upwards : but an exception is made in favour of agreement to 
lease at rack-rent any land or tenement under the yearly rent 
of 5L Under the head of agreements contracts which are execu- 
tory in form, but in eilect amount to actual demises, are not in- 
cluded; and, therefore, they must have lease stamps, (z) 

So the registry acts in the counties of Middlesex (a) and York, (b) 
and in the town and county of Kingston-upoii-Hull, (c) do not 
avoid the deed as between the parties, but only postpone unre- 
gistered deeds to subsequent incumbrances Avhich have been regis- 
tered. (d) It may, however, be remarked that none of Un^se 
acts extend to leases on rack-rents, or for terms not exceed- 
ing twenty-one years, when the actual possession and occupation 
go along with the lease ; or to copyhold estates, which last excep- 
tion has been thought to include common law leases of copyhold 
land : but it scorns more prudent to register all such leases of 
cop} hold as would require registry if the land were freehold. 
The act for the county of Middlesex excepts likewise the cham- 
bers in Serjeants' Inn, and the inns of court and chancery, (e) By 
these acts no time is limited for the registry ; but it is adviseable 
to register them immediately on execution where it is necessary. 

The Irish registry act is the stat. 6 Ann. c. 20, {f) which 
establishes a register office in Dublin, on which statute it has 
been held by Lord Redesdaie that it does not permit tacking; and 
the reasoning adopted by him seems to apply to all such acts, (g) 
Neither is the registry notice to all intents and purposes ; for it is 


(«)Stal.ri5 Goo. in. ISi. 

(а) Stal. 7 Ann. c. 20. 

(б) North Riding, Stat. 8 Geo. II. 
c. 6. ; East Riding, Stat. (> Ann. c. 35. ; 
West Hiding, stat. 2 and 3 Ann. c. 4. 
Stat. 5 Ann. o 1 i. 

(r) Stat. 6 Ann. c, 35. See Rigg's 
Instr. for Regist. and Morseman*s 
Coat. Vo!. II. p. 821. 


(d) Hodson V, Sharpe, 10 East. 350. 

(e) As to the Irish Registry Acts, 
see 1 Gabb. Dig. 544. 

(/) Amended by the slat. 25 Geo. 
III. c. 47. s. 3. v^ee also Irish Stat. 8 
Ann. c. 10. s. 1. 

(g) Lutouche V, Lord Dunsany, 1 
Sclio. and Lef. 158* 
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not notice of every thing contained in the deed, neither is it 
notice of the deed being duly registered. This act contains the 
same exception as to leases for terms not exceeding twenty-one 
years, where the actual posi^ssion goes along with the lease, as the 
English statute. ^ By s. 5. of the Irish statute 6 Ann. deeds unre- 
gistered of lands contained in a registered deed shall be deemed 
fraudulent an^ void not only against such registered deed, but 
also against every creditor by judgment, recognizance, statute 
merchant or staple : but no such clause is in any of the English 
acts. \ 

To affect a registered deed by notice of a prior unregistered 
deed, actual notice must be clearly proved amounting to fraud. 
Lis pendens is no notice. Clerical mistakes do not vitiate the 
iiirolment. (//) 

Registering the assignment of a lease is not regi8|ering a lease 
uq^r the statute 7 Ann. c. 20. ; for the act says thaf the deed 
unwr, which the party claims shall be registered, with the names 
of the witnesses ; and the original must be produced to the 
oflScer. (0 

A deed cannot be discharged or revoked by parol: for every 
contract or agreement, says Lord Coke, ought ft> be dissolved by 
Itmtter of asbigh a nature as the first deed. This reason is only 
applied by Lord Coke to agreements by specialty : but it is 
strictly true with respect to other agreements, althcfogh at first 
8ight it does not appear so; for it appears to be generally under- 
stood that executory agreements not under sea! before breach may 
be discharged and abandoned by a subsequent unwritten agree- 
ment, as well in cases where the original contract is required by 
the statute of frauds to be in writing, as where writing is unneces- 
sary. The truth is, that agreements are either by specialty or sim- 
ple contracts: the law in this respect recognizes no third class, as 
contracts in w^^ing not under seal. It follows, therefore, that to 
admit evidence^f an unwritten agreement, to shew a discharge 
or abandonment of a previous written agreement, would not be to 
dissolve the agreement by matter of an inferior nature ; neither does 
the statute of frauds make any provision respecting the dissolution 
of agreements, (k) 

(h) Wyatt V. fferwell, 19 Vcs. 435. dron, 2 Str. 1064. 

(0 Honeycomb d. Halpin a. Wal- {k) 1 Pfiill.^Ev. 598. 
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The durability of leases by all sole corporations, independent 
of the statute Henry VIII., and within the several other sta* 
tutes which have been enumerated in jhe former part of this work, 
depending^ on the confirmation of certain persons, required by 
law to confirm their grants ; before we conclude this chapter 
will be necessary to consider more particularly who those persons 
are, and the manner in which this confirmatioe must be made. 
With respect to the general nature of this species of confirmation 
it should be understood to be perfectly distinct from confirmation, 
as that term is used by the writers on the law of real property# 
Confirmation, as applied to common law deeds of confirmation, is 
^ release of a right by those entitled to such right, in order to 
place on a firm basis a voidable estate. A confirmation, as 
applied to ecclesiastical persons, is an act required by law to be 
done by persons, from whom no interest passes, to assent to the 
grants of those who, to some purposes, may be considered as 
ing the whole estate, but who in effect have only temporary 
interests, the intent of the law being that the necessity of obtaining 
such assent should have the effect of restraining improvident grants 
by the latter, which they might otherwise be tempted to make# 

The persons who are required by law to confirm the grants of 
ecclesiastical persons are not always the same; but vary according 
to the nature of the interest of those who make the leases, and 
also according to the title of the persons required to confirm 
them. 

The confirmation of the patron of ecclesiastical benefices is not 
necessary in all cases: for the king is the patron of all bishop* 
rics and most ecclesiastical dignities, yet his confirmation is neces- 
sary in very few instances. The distinction seems to be that all 
sole corporations, who have not the absolute fee and inheritance 
in them, as, for instance, prebendaries, parsons, and vicars, can- 
not make estates or leases to bind their successilrs without the 
confirmation of the patron : but bishops, like corporations aggre- 
gate, have the unqualified inheritance in them ; they may make 
grants, therefore, without the confirmation of the king as patron. 

All ieases^owever, by archbishops and bishops to which con- 
firmation is necessary must be confirmed by the dean and chapter. 
If a bishop have two deans and chapters, both must concur in the 
confirmation : but ^ one of the chapters is dissolved, then the 
confirmation of the other is sufficient, although, after such lease 

8 H 
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and confirmation, the other should beerected again. (/) If, however^ 
two bishoprics, which were originally distinct, have been united 
by lawful authority; and the usage has been ever since the union^ 
that the several deans and chapters should make several confirm- 
ations of their respective bishoprics, it will be intended, if the 
charter of union be not extant, that the union was merely of the 
spiritual functions of the office: but if the union was made 
generally, then the confirmation of both deans and chapters is 
necessary ; for they are but one with respect to the bishop, {rri) 
If a bishop has no chapter, such of his grants as require con- 
firmation must be confirmed by the clergy of his diocese ; for the 
law allows to no sole corporation the uncontrolled disposition of 
his possessions, (n) 

If the dean of any cathedral church makes a lease of his posses- 
sions, of which he is sole seised in right of his deanery, and coii- 
firUiation is necessary, it seems to be the better opinion that the 
bishop, as well as the chapter, should confirm it. (o) The case of 
Wallround Pollard, (p) which is apparently contrary, seems to 
have depended on special circumstances : for it was admitted that 
in that case the dean might have anciently passed tlie possessions 
belonging to the deanery w ith the assent of the chapter alone, and 
afterwards the deanery being dissolved by act of parliament, a new 
deanery was erected, and the nomination of the dean was given to 
the king and his successors: and it was by the same act declared that 
the dean and his successors might demise, grant, or part with, any of 
their possessions, as the ancient deans might and used to do. The 
bishop’s confirmation, therefore, was not necessary to the grants of 
the new dean, because it was not requisite before. The general 
question, therefore, did not arise in this case; because, either by usage 
or particular charter, the confirmation of the bishop might not have 
been requisite before the dissolution of the old deanery. 

A prebenda^ry of Salisbury made a lease for years of lands 
attached to his prebend, situated in the diocese of Exeter, which 
was confirmed by the bishop and chapter of Salisbury. — It was 
held to be a good lease, though not confirmed by the bishop of 

{l) Abp. of Dublin r. Bruerton, Dy. (n) Dav. 1. 1 Abr. 477. 

288. b. Co. Lit. 301 a. Dy. 56 a. b. (o) Deg. Pars. Couns. 120. F. N. 
Noy. 94. V B. 194. Bac. Abr. Lease G. IL But 

(Ilf) The^case of the Bishop of Wa- sec Dy. 40 b/S49. 
terford and Lismore, 12 Rep. 71 a. (p) Dy. 273. 1 Roll. Abr. 47a, 
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Exeter ; because, althoiig^h he must have received induction from 
Che bishop of Exeter, yet he received institution, and took the 
oath of canonical obedience to the hiahop of Salisbury, who like- 
wise would be entitled to all the benefits accruing to an ordinary 
from lapse or otherwise, {q) 

If a deanery be a mere donative, the king’s confirmation as 
patron, and this only, is necessary to the grants of the dean, (r) So 
if a parsonage or vicarage is donative, the confirmation of the 
patron alone issuflicient to bind the successor : but if the parson- 
age be presentative, the confirmation of the patron and ordinary 
are requisite. ( 5 ) 

The next circumstance which affects the power of confirmation 
arises from the title of the persons required to confirm. If the 
bishop or patron of the church is also the ordinary ; or, in other 
words, if the benefice is collative ; then the dean and chapter ought 
also to confirm all leases made by the incumbent, because in such 
cases the advowson is parcel of the bishopric, with respect to which 
the bishop cannot charge his successor, without the consent of the 
dean and chapter. (0 For the same reason, the confirmation of the 
dean is requisite to leases by prebendaries and archdeacons, with 
respect to whom the bishop is likewise patron and ordinary, (u) 
It seems, however, that if the bishop confirms such leases without 
the confirmation of the dean and chapter, it will bind the next in- 
cumbent, if he is collated by the same bishop ; and if the bishop 
is translated, or resigns, or is deprived of bis bishopric, it has 
been held that his confirmation alone wdll, during his life, bind 
the succeeding bishop, and any incumbent collated by him. 
The confirmation, however, of the dean and chapter alone will 
not ill any case bind the succeeding prebendary, archdeacon, par- 
son, or vicar; because he derives no title from them, aad there- 
fore he is not concluded by their acts : such a lease is void on the 
death of the incumbent who made it. (.r) 

If there is a patron paramount, as w^ell as an immediate patron, 
they must both confirm : for example, where the parson is patrou 

(q) Cic V, Rider, 1 Sid. 75. Leigh Co. Lit. 300b 

V, Heller, I Rtll. Abr. 479. {u^ Lit. s. 648. Co. Lit. 329, 343. 

(r) Dy. 273. 1 Roll. Abr. 481. Dy. 356. 1 Leon. 233. 1 Roll. Abr. 

(*) Bro. lit. Conf. 30. Bac. Abr. 479. 2 Bulstr. 200^^ 

Lease G. 2. (.r) Dy. 61 b., 1Q6 b., 239 a. 1 Roll. 

(O Bro. tit. Lease 64. Confirm. 21. Abr. 461. Plow. 326. 

^ 11 2 



468 


On the construction and [Chap. III. 

of the vicarage, a lease made by the vicar, and confirnoied by the 
patron and ordinary, is not good without the confirmation of the 
patron paramount. (^) 

If the patronage be in coparceners or tenants in common, they 
must all join in the confirmation s for, as to the parson, they all 
make but one patron. ( 2 ;) It seems, however, to be the better 
opinion, that if there is a composition to present by turns, and the 
lease is confirmed by him who has the next turn and by the or- 
dinary, the presentee of the patron who confirmed will be bound 
by the confirmation. Under the same circumstances, it has been 
held, that if the ordinary and patron only confirm, and the parson 
dies, after which the ordinary collates by lapse, the incumbent, 
so collated, will be bound by the confirmation of the ordinary. 
The ground of this opinion seems to be, that the ordinary in the 
case of lapse has an interest, and not an authority only ; and then 
all who come in under that interest shall be bound by the con- 
firmation of the ordinary, (a) 

Though one confirm as patron, and have the fee-simple of the 
advowson in him; yet, if he has granted away the next avoidance 
before he confirms, his confirmation of the present incumbent’s 
lease will not be binding on the presentee of the grantee of the 
next avoidance, unless the grantee joins in the confirmation. (6) 
And yet this lease is not void on the death of the incumbent; 
but voidable only. But if it be once avoided, it is gone for ever: 
for though a parson cannot have a writ of right, becaui^ he has 
not an unqualified fee; yet for this purpose he is considered as 
having the whole fee in him as a sole corporation; and conse- 
quently, the charge t3eing once defeated, the lease shall never take 
effect against any other incumbent, (c) 

If husband and wife, patrons of a church in right of the wife, 
confirm a lease made by the parson, this shall not bind a pre- 
sentee of the if she survives; nor shall it bind her heirs, or 
their presentee : but it is good against the husband, if entitled to 
the estate by curtesy, (d) 

(y) Co. Lit. 300 b. Compl. Incumb. a. Sjfcndlovres v. Bucket. Hob. 7. 
S7S. The Earl of Bedford’s case, 7 Rep. 

(*) Dy. 72. 8, Oldfield v. Plowden, W. Jon. 454. 

{a) Lancaster v Lucas, Dj. 72. in Cro. Car. 582. 
margin. I Leon. 234. Litts. 648. (c) Bac. Abr. Lease G. 3. 

(b) Moor 67, 481. Dy. 72. b. 131, {d) Dj. 133, a. I Roll. Abr. 479, 
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The patron's confirmation being in the nature of a charge upon 
the advowson, can continue in force no longer than his estate 
in the advowson endures ; Ibereforej if a patron is tenant in tail 
only^ or tenant for life, his confirmation binds such incumbents 
only as come into the church during his life. On the same prin- 
ciple if the patron’s estate is on condition, and afier confirmation 
he breaks the condition, the breach of the condition will defeat 
the confirmation. On the other hand, if tenant in tail disconti- 
nues the estate tail after confirmation, the lease will be good 
during the discontinuance ; and, if he cut oif ^he entail, it will be 
good, for the whole term, (e) So if the patron confirming be 
tenant for life, and the fee afterwards descends upon him, the sub- 
sequent incumbent cannot avoid the lease, (f) 

If a church be void, and one present by usurpation, and his 
clerk, after institution and induction, make a lease which is con- 
firmed by the usurping patron and ordinary, it is said that if the 
rightful patron recovers, and removes the incumbent, the lease 
shall, notwithstanding, be good. And a distinction was taken 
between the presentee of an usurping patron, and one who is 
inducted when the church is full; for in the latter case, if the 
clerk, so inducted, make a lease which is confirmed by the patron 
and ordinary, yet it is void, because he that made it was not 
parson by reason of the plenarty. But the presentee of an usurp- 
ing patron is a good parson for the time, and has the right of the 
church in him ; and, therefore, the lessee shall not be prejudiced 
by his removal, (g) 

Although a bishop may have a commissary or deputy to exer- 
cise spiritual jurisdiction, such commissary or deputy cannot 
charge the possessions of the church. Wherever, therefore, the 
confirmation of the bishop or dean is required, it can never be 
given in his absence, unless the particular statutes of the college 
or church authorise the deputy to confirm leases^i the same man- 
ner as if he were present ; because, where the intention of the 
founder is not specially expressed, the law allows no proxy, (h) 

So a mere commendatory dean cannot charge the possessions 

(e) I Roll. Abr. 480. 1 Roll. Rep. (k) Compl. Inciimb. 367. Dar. 

361. Co. Litt. 300. b. 47. b. Palm. 461. Latch. 237. Dy. 

(f) Fane v. , Cro. Jac. 1 97. «3S. 

(ir) 1 Roll- Abr. 4:7. 
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of the church: but if a dean is made a bishop, and before his con- 
secretion obtains a dispensation relinere in comrnendam his own 
deanery, or if he be translated, and after his election, and before 
his consecration, be obtains a similar dispensation to hold the 
same deanery with his second bishopric, his old title remains, and 
confirmations and other acts done by him are as good as if he had 
never been made a bishop. (/) There is, therefore, a great differ- 
ence between a dispensation redpcre in comrnendam^ and a dispen- 
sation relinere in comrnendam, A deanery, wlien given recipere 
in comrnendam^ is chiefly intended to increase the income of the 
person accepting it: and although, to prevent inconvenience, ho 
may join in acts of necessity, such as exercising vspiritual jurisdic- 
tioHj choosing a bishop, or suing and being sued as dean ; yet 
these acts are not in the nature of incumbrances, and are some of 
them to the advantage of the deanery: but the confirmation of 
leases may be to the prejudice of the successor, and is a voluntary 
act. A commendatory dean, in the recipere comes in purely by 
virtue of the dispensation, and has no other title : but the other 
is legally a complete dean, and the dispensation relinere only 
enables him to continue so. The same distinction holds with 
respect to commendatory bishops : for a commendatory bishop in 
the recipere cannot confirm leases; but the archbishop of the pro-r 
vi nee has the power of doing so for him in siicli case. Neither 
can the guardian of the spiritualties, during a vacancy, confirm 
leases: for such confirmation being a voluniary act, none are 
capable of it except such as have the estate and right in them * 
selves which such commendators, substitutes, deputies, andguard-^ 
ians, have not. {k) 

All leases and grants which require the confirmation of the 
dean and chapter must be confirmed by the dean and major part 
of the chapter ; although, indeed, by usage, a chapter may be 
held without a ,|fiaJority being present. The consent, however, 
ought to be given in a regular congregation of the chapter; (cQpi- 
tulariler congregati) (/) that is, the dean and the major part of the 
chapter must be present in one place, not necessarily the chapter- 
house; neither can any proxies be allowed in this case, more than 

(t) Vaughan e. Ascuc, 8 Roll. Rep. (A) Noy. 94. Palm. 460. Latch- 
450, 250. W. Jon. 148. 

V.0 Dr. Harscot's case, Comb. 20?^ 
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in that of the bishop or dean, when their confirmation alone is 
necessary, unless the particular constitution of the chapter allows 
the use of proxies ; for the common law never allows of proxies 
wbei-e the interest of a corporate body is concerned. The con- 
sent of the dean and chapter having been obtained singly and dis- 
tinctly in an assembly of the chapter, no other act is necessary to 
render the confirmation complete except affixing the seal of the 
corporation to the deed, which generally carries i\ith it a deli- 
very: (m) although, in special cases, corporations aggregate have 
the power of suspending the delivery after tlie deed is scaled, (n) 
Deans and other sole corporations must be mentioned by their 
Christian names and surnames, to make their confirmation valid : 
but corporations aggregate may confirm without expressing either 
the Christian name or surname of the dean or other superior of 
the corporation, (o) 

As a |)atron may confirnt explicitly by deed or writing, so be 
may confirm by consequence of law; for if the parson makes a 
leaise for years to (he patron, and the patron assigns this lease to 
another, this amounts to a confirmation in law, because a confirm- 
ation being only an assent under the band and seal of the person 
confirming, such assent sufiiciently appears by the assignment over 
of the lease. But, w'itbout such assignment, the ordinary confirm- 
ation alone would not make the lease to the patron binding on 
the next incumbent, because in the acceptance of the lease the 
patron is merely passive, and executes nothing utider his hand and 
seal which can amount to a confirmation. (p) 

Although persons having a bare right cannot assent for a time, 
nor upon condition, nor for a part of the thing granted, without the 
assent enuring for all ; yet persons confirming leases for years may 
qualify their assent as ihvy please. They may, therefore, confirm a 
deiuise fora less number of years, ora less quantity of land ; or they 
may confirm ail or any part on condition. (5^) In g case, indeed, (r) 

(m) Aloii. ] V'r;ilr. 257. 2 J.ev. (p) Co. Lilt. SOI. b. Xeucomen's 

IS2. Willis V. .lennyn, Cro. KJiz. case, 5 11 ep. 15. a. Cr«. Car. 

lf»7. Good i». Ash, Keb. 307. The (v) Cro. Eliz. 7‘). Voar book, 21 
f}crhy Canal Company e. W^ilmot, 9 Hen.VlIl.41. Co. Lilt. 297. a. 343. b. 
East. 360. (r) Dy. 52. b. 80. a. 328. b. Cro. 

(w) Compl. Incunib. 36S. Dyer 1 15. Eliz. 447, 472. 5 Hep. 81. Moor. 

1 Roll. Abr. 479. Dav. 42. Bishop 479.181. Co. Lill. 297, 380. Tom- 

of Ferno s case, 2 Roll. Abr. 42. linson's case, Hell, 75. 

(#) Dy. 86. b. 106. b. 
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where the patron and ordinary confirmed a lease, by the parson 
for twenty-one years, for seven years only ; the confirmation was 
held to be for the whole term : blit that was because the words the 
lessee’s estate therein” were used; and the estate being consi- 
dered an entire thing which could not be divided, the confirm- 
ation of the lessee’s estate for seven years was considered repug- 
nant, and the seven years rejected. If the lease, however, be for 
life, and made by livery, a confirmation for one hour is good for 
ever : for the freehold passing by the livery is entire ; and such 
Confirmation being an assent to an act which passed the whole, 
must extend to the whole interest which passed by that act. (f ) 
A confirmation, which merely enures as an assent to the grant of 
another, may be made either before or after passing any interest ; 
and, in this respect, essentially differs from confirmation in its 
usual meaning, which supposes an interest already passed. (0 So, 
it seems, that if one assent to the making of a lease, this is a good 
confirmation of the lease made after assent given, (u) 

The confirmation must be in the lifetime of the lessee, and dur- 
ing the incumbency of the lessor: but if a parson make a lease 
for years, which is not confirmed by the bishop and patron then in 
being, it may still be rendered good by being confirmed by the 
succeeding patron and bishop; because it is absolutely good 
against the parson himself, and confirmation is only necessary to 
make it binding on the successor. (<r) So it has been held that 
although a bishop, after making a lease for years requiring con- 
firmation, makes a second lease concurrent with the first, which is 
immediately confirmed, the subsequent confirmation of the first 
will make it good and effectual, although the second lease was 
confirmed before it ; because the confirmation adds nothing to it, 
nor conveys any interest, but only makes it perdurable and efiec* 
tual. Cy) 

($) Bac. Abr. Lease, G. 4. 1 Hen. VI. 8. 8 Hen. VI. 6. Dy. 106. 

(0 Co. Litt. 301. 3 Leon. 71. 4 1 Roll. Abr. 480. 

Leon. 823. (x) 5 Rep. 15. Cro. Car. 38. 

(tt) Owen. 33. See Year books (y) Moor 66. 
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CHAPTER IV. 


1 . ON PRIVITY OF CONTRACT, AND PRIVITY OF ESTATE. 

2 . ON ASSIGNMENTS OF THE LEASE AND THE REVERSION. 


I. A LEASE of chattels unaccompanied with the possession is in 
general fraudulent and void against .creditors, although in the 
same instrument there may be a valid mortgage of the premises 
fn which the chattels are situated, (u) But if a man be a lessee 
for years of lands or other real property, an actual interest which 
binds the land, into whosoever hands it comes, passes to the lessee 
before entry, and the lessee may reduce it into possession at any 
time, as well after the death of the lessor as before. It is, moreover, 
such an interest as he may before entry, grant over to another : 
and if he dies before entry, it will go to his executor or adminis* 
trator. This interest, or interesse termini, as it is called, has also 
a capability of surviving, if limited in joint-tenancy, in the same 
way as a term, which is perfected by entry and possession tahen 
by virtue of the lease. (6) 

In some respects it may also be observed, that the lessee for 
years is in a better situation, with respect to his power of assign- 
ment, before entry than after : for in Bruerton of^'Rainsford (c) it 
is said to have been agreed by the court that if J. S. make a 
lease for years to commence after the death of tenant for life, or 
after the end of a lease for years in being, and a stranger after 
the end of the lease for years, or at the death of tenant for life, 

(/i) Edwards V. Harbin, ST. R. 587. Wbeclcr v. Tborogood, Cro. Elii. 
Steel r. Brown, 1 Taunt. 381. 127. 

(P) Co. Liu. 40. b. 51. b. 270. b. (c) Cro. £liz. 15. 
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entenbytoi^jtbelesse^insygeBBtoTer his term nottyitfastandingtliv 
entry of tbe stranger: but otberw^if be bad entciredriiuid after- 
wards bad bran put out. So, iig^anbtber case, (d) Williams J. said 
that, even aft^ the disseisin of tenant for life, be that'bas-a future 
interest of a term, to begin after such estate fbr^JHe, may well 
assign his irUeresse termini^ because his interest is not. tunned to 
a right. So again, in the case of Wheeler v. Thorogood, (e) in 
an action of ejectment, it is said to have been held clearly by the 
court, tiiat if J. S. make a lease to B., to commence two years 
after, that after the two years are expired B. before entry may 
grant his term, although J. S. continues in possession. The doc* 
trine here advanced, although it has been denied in argument, 
yet seems to be good law, because, as observed in Safiyn’s case, (g) 
an interesse termini cannot by disseisin or feoShient, be divested 
or turned to a right, any more than rents, commons, or other 
incorporeal rights, which do not directly affect the possession. It 
is, however, the best way for the lessee to enter, (/<) as soon as he 
has the power of so doing ; for if the time for entry arrives, and 
the lessee neglects to enter, and before entry the lessor levies a 
fine with proclamations, and five years pass without claim or 
entry by the lessee, the term will be barred. In a case indeed, in 
Noy’s reports, (0 it was said, that the fine would, under such cir* 
cumstances, only pass the reversion : but, besides that tbe autho- 
rity of the book is not good, (I:) it should be observed that there 
is no reversion for the fine to operate upon, as we shall immedi- 
ately have occasion to shew, till after the entry of tbe lessee ; for 
till then no part of tbe estate, properly so called, passes from the 
grantor. 

In the cases, which have been just cited, reference has 
always been made to the time when the right of entry accrued. 
But there is no distinction between a present term, and a 
future one in this respect ; the interest of a lessee, to commence 
in futurOf is before the time appointed for entry an inleresse ter- 
mini just as much as after. In neither case is the possession 

(rf) Stydson v. Glass, 2 Brownl. 225. (ft) Saffyu’s case, 5 Rep. 124. a. 
SafTjn's case, 5 Rep. 124. a. Cootes v. .Ukyns, Godb. 159. 

(e) Cro. Eliz. 12r. (f) Archbold it. Caok,Noy, 12S. 

(/) See Cadee it. Oliver, 3 Leon. (ft) See Freeman v. Barnes, 1 Sid. 
158. 459. 1 Vent. 81. 

(g) b Rep. 124. a. 
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affected before eairy^ but inlsMh eases tlie ledBfi is merely executory ; 
and is in bath In the same manner assignable over before entry. 
It should, however, at the same^tin^ be mentioned, tbataniit^er- 
esse termini vkiUtiib common law is not a vested interest, in the usual 
sense of that term ; and consequently is essentially different from 
a vested interest in a future term limited under any conveyance, 
by force of the statute of uses. Such vested interests tinder the 
statute of uses may be turned to a right by disseisin of the estate 
III possession ; because, by force of the statute, an interest actu- 
ally passes out of the grantor, although to be enjoyed in fuluro; 
and, therefore, every thing which affects the estate in possession 
affects all the estates derived out of the same estate in fee simple. 

Although the inieresse termini is an interest in the lessee of an 
assignable nature, yet the execution of the lease without entry is 
merely an inception of the lessee’s title, which he may or may not 
adopt at his election ; and although the interest transferred by the 
deed is available after entry, from the time of its execution yet 
before entry it is no part of the estate intended to be granted. 
Before entry, therefore, the lessee can maintain no possessory 
action, such as trespass or ejectment; neither can any relefase or 
confirmation, either to confirm or enlarge the estate of the lessee, 
have any effect before entry, because in judgment of law no 
estate is vested in him sufficient for these purposes. (/) It will 
follow likewise on the same principle, that before the entry the 
lessor can grant no estate by the name of the reversion, because 
the whole estate is yet in him. (m) 

In a passage in Yin. Abr. (n) it is said that if a man lease for 
years, and a stranger enters before the lessee, the lessee cannot 
have covenant upon such ouster, because he never was a lessee 
in privity, to have the action ; but it may be doubted how far 
this position is correct, especially with regard to express cove- 
nants for quiet enjoyment, or for title ; because the covenant is an 
independent personal contract. But, even where there are none 
but implied covenants, it may be doubted whether this is good 
law ; for the stranger may have entered by right, and then the ef- 
fect would be to constrain the lessee to commit a trespass. 

In actions of ejectment the entry by the plaintiff' is usually 

. (/) Copeland 1 ?. Stephens^ 1 B. & A. (m) Isharnr. Morris, Cio. Car. 110. 

Lilt. J. 459. in) Til. Cor. G. pL 6. 
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admitted by the common rule, which has been mentioned: bat if 
the plaintiff’s title is an actual term of years, the confession 
of lease^ entry, and ouster^ it has been said, will not extend to 
the entry necessary to vest the plaintiff’s title, (o) This seems 
to be the meaning of the ^case cited below, although it is 
there very shortly and obscurely stated. But it is further 
said, it will be intended that he entered, till the contrary be 
shewn. 

Where a term of years is created de novo^ by bargain and sale, 
the possession is well severed from the reversion before entry, and 
is vested in the bargainee, so as to be a good foundation for a 
release or confirmation : and the bargainor may grant the residue 
of his interest by the name of the reversion before entry ; but, 
although the statute thus absolutely vests the estate in the bar- 
gainee, upon execution of the bargain and sale, yet it has been 
held that he cannot have an action of trespass without .actual 
entry, (p) 

In the point of view in which we have just been considering 
leases, concurrent leases operate at common law as demises of a 
future interest; <9) for third persons can never be estopped by 
them from shewing that the lessor is not in possession ; but if 
such concurrent leases are made for a valuable consideration, paid 
at the time they are made, it is in the election of the lessee to 
take it as a common law demise, or as a bargain and sale of the 
reversion ; and, until the lessee makes bis election, no release can 
operate upon such a grant, because no inteiest passes out of the 
lessor sufficient for that purpose, (r) Since attornment is no 
longer necessary to the grant of reversions, no particular act is 
necessary to signify his election. 

With respect to reversionary leases, properly so called, and 
those which are limited to commence in futuroj if the lessee enters 
before the time fixed for the commencement of his lease, it is at 
the election of the lessor to consider it as a disseisin or not. If 
the lessor elects to consider it as a disseisin, no continuance of 
possession, aifter the actual commencement of the term, will purge 
the disseisin ; for the disseisin having gained a tortious fee, it cannot 

(o) Langhorn v. Merry, ! Sid. 223. case, Foph. 95. 1 Browol. 30. 

(p) Lutwich r. Mittoo, Cro. Jac. (r) See Darrell v. Gunter, W. Jon. 

« 260. and Banks n. Smyth, 2 Keb, 364. 

(^) Bro. Allornm. 41. Hayward’s 444. 

2 
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gfi?e way to a lease for years, which is a mere chattel ; {s) yet debt 
will lie in such a case by reason of the privity of contract (0 And 
ifthelessorbrings debt and recovers, and all those claiming under 
him are concluded, because the record is the strongest conclusion, 
that the lessee is in for years, whic^ the lessor can admit, (t/) So 
where a lease has been made to one in possession, and he conti* 
nues BO, it shall be intended that before the commencement of the 
lease the lessee was in by agreement between the parties. (:r) 
So on the other hand, if the lessee enters before the commence- 
ment of his term, and continues in possession afterwards, and then 
the lessor enters upon him ; it seems to follow that the lessee, 
though ousted, may well assign his term, when out of possession ; 
for he was not in possession by virtue of his term; and the entry of 
the lessor having purged the disseisin, the term is well assign- 
able. iy) 

After entry the privity between the landlord and tenant is 
called the privity of estate. And since by this privity he becomes 
entitled to maintain all possessory actions, he is no longer privi- 
leged as to assigning his interest, when outof possession, by actual 
ouster. There is, however, one exception, namely, in the case of 
a patentee of the crown. Tiiere can be no disseisin of the crown ; 
but the patentee may be ousted, and bring ejectment ; this, how- 
ever, is at his pleasure ; and therefore, since the crown cannot be 
disseised, the lessee may assign his term, notwithstanding the 
want of possession, (s) 

After the relation of landlord and tenant is thus perfected, the 
estate of the lessee is capable of confirmation. Confirmation, in the 
general sense of the word,' is an approbation of, or an assent to, an 
estate, already created, which is voidable in its nature, by which 
the confirmor strengthens and gives validity to it, as far as it is in 
his power. Such words may be used in a confirmation, as may 
increase or enlarge an estate : but that is, strictly speaking, by 
force of such w^ords as are so superadded, and is foreign to the 
confirmation itself, (a) 

(«) Mucdonell v. Wcldoa, 8 Mod. 906. 

54. Golding’s case, 2 Leon. 71. (y) 3 Salk. 134. 

(!) Alexander i;. Dyer, Cro. Eliz. {%) Leigh*s case, Ow. 15. Lee V, 
169. Metcalf v. Slavely, Clay, 97. Norris, Cro. Eliz. 331. Wyngate v, 

(v) Green v. Moody, Godb. 884. Marke, Cro. Eltz. 275. 

(x) Waller v. Campion, Cro. ^iz. (a) Gilb. Ten. 75. 
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Confirmation, where it is required to he expressly made, mifst 
be by deed : although confirmation may be by implication of law.. 
Thus if baron and feme lease by.deed, and after the death of the 
^ baron the feme or her second husband accepts rent, this will be 
a confirmation in law of the^ease against the feme, (b) So if 
tenant in tail makes a lease for years, and after bis death the issue 
in tail accepts the rent, or distrains for the rent, it will be a eon* 
firmation of the lease, (c) But it is necessary that, in confirmations 
by implication of law, there should be a privity of estate : it 
will follow, therefore, if tenant in tail or tenant for life makes a 
lease for years, and the tenant for life dies, or tenant in tail diesi 
without issue, that no act in law of the remainder man can affirm 
the lease, because it is already void; and there can be no confirma- 
tion of a void estate. If, however, the confirmation be expressly 
made by deed, a privity of estate is not required ; therefore, if my 
tenant for life make a lease for years, 1 may confirm the estate 
for years ; although there is no privity between me and the 
undertenant. It may likewise by proper words be partial. Thus 
an estate for years, being fractional and divisible, may be con* 
firmed for a certain number of years only. If, however, the con* 
firmor confirm the lessee’s terra or estate for so many years, the 
words “ term” and “estate,” denoting something which is indivi- 
sible, Uie words which follow will be deemed repugnant, and ibe 
confirmation will consequently be absolute. So an estate of 
freehold cannot be confirmed partially, because it is in itself 
integral and indivisible : but if there are several estates in 
remainder, one after the other, the particular estate for life may 
be confirmed without confirming the rest. It seems, how- 
ever, that a confirmation of the estate in remainder will, by 
implication, confirm the particular estate supporting it. (d) In 
all cases of confirmation the confirmor should have a pre- 
sent right, or an estate actually vested and in possesion ; 
and moreover, at the time of the confirmation, be should be 
perfectly aware of liisrigbt, and of the consequences of his 
confirmation. 

Before we proceed to the subject of assignments it should he 
distinctly understood that the relation between the landlord and 


(b) Viiv Abr. Confirmation, A. «. (c) Bro. til. Accept. 19 . 

pk 1. (d) Liu. ss. 518, 519, 590. 
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tenant, after the perfection of the tenant’s estate by entry, is of a 
twofold nature. The relation consequent on the delivery of the 
lease is called a privitj of contract. This privity is peculiar to 
the contracting parties; it remains unaltered, notwithstanding any 
change in their respective interests; and is transmissible to the 
legal representatives of each, (e) But the privity of estate en- 
dures no longer than the possession is with the lessee, and is 
destroyed as to the original parties to the contract by any change 
in the disposition of the immediate reversion. This privity, 
indeed, is not destroyed or transferred by an underlease, because 
there is no relation between the undertenant and the original 
landlord : but if the lessee assigns his estate, the privity of estate 
is transferred with the assignment ; and each succeeding assignee 
is liable by force of this privity as long he continues in the enjoy- 
ment of the estate. 

The relation of the landlord and tenant may receive a material 
alteration in three different ways. The lessee may part with his 
term ; or the lessor may part with his reversion ; or both the 
parties may become different by the lessee parting with his term, 
and the lessor with his reversion. There is, however, no material 
distinction in the last two cases : we may, therefore, consider in 
what manner the contract is affected, first, by the assignment of 
the term, and, second, by the assignment of the reversion ; 
premising that in one respect the effect of both upon the obliga- 
tions of the contract are exactly the same. For whether the lessee 
assigns his term, or the lessor his reversion, no relation will exist 
between the tenant actually in possession and the reversioner, 
except what is essential to the privity of estate. In tliat case all 
parts of thecontract which are merely of a personal nature, or are 
collateral to the land, will cease, except as far as the obligation 
of the original parties is concerned; and the new parties will be only 
sublet to such covenants and agreements as are said, technically 
speaking, to run with the land. 

The covenants implied in law of course run with the land. With 
respect to express covenants, the general rules which determine 
whether a covenant runs with land, or is collateral to it, may be 
expressed in a few words. If they relate to a thing tit esse on the 
land, and tend to the support of the thing demised, as, for ex- 


(e) LatcU. 261. Dy. 14. a. 



♦80 On privity of contract, £Chap, IV. 

ample, a covenant to re^ir,(/) they bind the assignee witbp^t 
naming him ; if they relate only to some act to be performed denovo 
open the land, the consequence of which is permanently benebcipl 
to the land, such as a covenant to build a new building on the 
]and,(g) such covenants are not considered inherent parts of the con* 
tract, soas to bind assigns, ’’without naming them. Ail other cove- 
nants for the {)erformatice of collateral acts bind only the cove- 
nanting parties and their representatives, even where the word 
assigns ” is used, because they do not afiect the subject matter 
or corpus of the lease in respect of which the assignee is so deno- 
minated ‘^assign.” And in this respect, if a man demise a house 
or land, together with stock and furniture rendering rent, and the 
lessee covenants to deliver the stock or furniture at the end of the 
term, it is merely a collateral covenant ; for although the rent 
may be greater in respect of the stock, yet it does not issue out of 
the stock, but out of the land ; and then the covenant is merely an 
independent personal covenant, affecting the stork or furniture 
only, which are things of too perishable a nature to admit of any 
covenant being inseparably attached to the contract by which they 
are or ought to be transferred, (h) 

The incorporeal nature of the thing demised, however, is no 
objection to a covenant respecting it being considered as running 
with it. Therefore, where (0 a lessee of tithes covenanted that 
be would not let any of the farmers in the parish have any of the 
tithes, the court held that this covenant ran with the tithes, be- 
cause the intention clearly was to keep the tithes in pernancy, 
lest by temporary compositions moduses might be let in, and thus 
the manner of tithing be obliterated. 

These rules are chiefly to be found in Spencer’s case, the 
leading case upon the subject : but there is one other ob- 
servation requisite in order to make our notion of such cove- 
nants more precise ; for it is essential also, in order that covenants 
may run with land, that they be made with the owner of the 
legal estate. therefore, a mortgagee and mortgagor have 
joined in a lease of the mortgaged lands, and the covenants have 
been made with the mortgagor and his assigns, these covenants are 

(f) Smith V, Arnold, 3 Salk. 4. bam t;. King, Cro. Car. SSI . 

Hyde v. The Dean and Chapter of (g) Spencer's case, 5 Rep. 16. a. 

Windsor, Cro. Eliz. 457, 352. Keel- (fc) 5 Rep. 16. a. 

ing r. Morrice, 12 Mod. S? 1. Cong- (t) Bally v. Wells, 3 Wils. 25. 
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collateral, because in the eye of the law the niort^a^or is a mere 
etranger to the estate : therefore, the mortgagee and his assigns 
can hare no benefit from this covenant, (k) But there is nothing 
to prevent the mortgagor from having an action of covenant, 
because it is a covenant in gross. (/) 

As this point is one which is best elucidated by examples, it 
may be useful to enumerate them as they occur in the books. 
The following may be classed under the first head, namely, such 
as bind the assignee, though not named. A covenant to pay quit- 
rents ;(m) not to commit waste, or not to cut and lop trees, (w) 
A covenant to lime and dung the land ; (o) to repair or leave in 
repair at the end of the term, (p) as well as a covenant to reside 
on the demised premises, (q) So, in the grant of a watercourse, 
a covenant to cleanse the same runs wdth the land, (r) One 
ingredient in this case was that the cleansing had been rendered 
more chargeable by a building erected by the defendant. So in 
a case (s) where there was a covenant that the lessee, his exe- 
cutors, administrators, or assigns, w'ould grind all their corn, 
grain, or malt, which they should have occasion to use or spend 
at the plaintiff mill according to the custom, although it was 
held that the custom was plainly unreasonable, because under 
this covenant all the corn used for horses must have been ground 
at the plaintiff’s mill ; yet, if it had been to grind ail the corn 
which they should use ground, it might have related to the pre- 
mises, and would have bound assignees as running with the 
land. And in another case (/) it was held that such a covenant 
could not be restrained to corn growing on the premises; 
yet where (w) a publican covenanted that be and his as* 
signs would buy all their beer of (he lessor, Lord Kenyon 
thought it a nice question whether it would bind assignees. 

(fc) Webb tf. Wuswll, S T. R. S9S. YXva. ,1^99. 

d) Stokes V. Russell, S T. R. «?S. {q) Talera i?. Chaplin, * H. Bl 

(m) Wentw. Off. Ex. 178. Hyde r. {r) Holmes r. Buckley, Prec. CIi. 

The Dean and Canons of Windsor, (g) Lord Uxbridge i>. St^veljnd, 1 

Cro. Eliz. BS2. Vcz. 56, 

(Hf Moor. 44. pi. IS6. Ward u. (f) Hamley v. Hendon, It Mod- 
Waddington, Clay. 126. $^ 7 . 

(o) Sale V. Kitehingham, 10 Mod. (m) Hartley o. Peball, Peake, N.P.C. 

ISl. 

(p) Matures v, Westwood, Cro. 

^ I 
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A covenant to leave a certain number of acres annually for 
pasture, belongs to fbe same head, (r) So on the part of the 
lessor the covenant for quiet enjoyment will bind the lessor and 
all those claiming under him, as well as a covenant to rene^w at 
the end of the term, (x) 

A covenant to drain other land in the same county is clearly col- 
lateral. (y) So where (2) the lessor had freehold and leasehold pro- 
perty lying together, and he covenanted in a lease of parcel that if 
his heirs or assigns should, during the terra, have any advantageous 
offer for the disposal of a certain adjoining freehold parcel, he the 
lessor, his heirs or assigns, should not dispose of tlie same without 
previously making an ofier of that parcel to the lessee, his exe- 
cutors, administrators or assigns, at bL per cent, less than the 
other offer : it was held that this was merely coi^;|^ral. So again 
in the case (a) of a lease of ground, with a liberty to make a 
watercourse and erect a mill, the lessee covenanted for himself his 
executors, administrators, and assigns, not to hire persons to work 
in the mill who were settled in other parishes, without a parish 
certificate. This covenant was held not to bind the assignee, 
because it was only collateral ; for the court said, this covenant 
did not afiect the thing demised, either in the nature, quality, or 
value of it, or in the mode of enjoying it. It might, indeed, have 
affected the lessors as to other lands in the same parish by in- 
creasing (he poor's rate upon them: but it could not affect them 
even collaterally, in respect of the demised premises. Bayley, J. 
said that he agreed that it was not material to consider how soon 
the act done might affect the land : but, in order to bind the land, 
the covenant must either affect the land itself during the term, 
such as the covenants concerning the occupation of land ; or it 
must be such as perse, and not merely from collateral circum- 
stances, affects the value of the land at the end of the term. 
Covenants to restrain the exercise of particular trades in houses 
fall within the first class, because they affect the mode in which 
the property is to be enjoyed during the term. The case of 

(?0 Cooksori r. Cook, Cro. Jac. Finch R. 212. 

125. (y) Carilh i^. Reed, Moor. 402. 

(jt) Tanner r. Florence, I Ch. Ca. (::) Collison r. Lcitsoin, 6 Taunt. 
260. Ashton r. Uretland, 9 Mod. 59. 224. 

Richardson r. Fyd.''nhain, 2 Veni. 117. (a) The Corporation of Cpngicton 

Finch V, Tije Fiirl of Salisbury, t’. Vatlison, 10 East 150. 
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Rally V. Wells (6) might rank in the second class ; for if a lessee 
or stranger were in the actual occupation of the tithes during the 
term, the evidence of the lessor’s right to them would be con- 
tinued ; and, therefore, the estate of the reversioner would be better 
at the end of the term. But in the principal case, although the 
reversion would not be so much, if the poor’s rate was increased ; 
that burthen would be increased by a collateral circumstance. And 
where this is the case, the covenant will not bind the assignee ; for 
suppose that the covenant were not to employ foreigners in any 
other mill in the parish, the value of the reversion would be affected 
in the one case in the same manner as the other. Suppdse, 
further, a covenant by the lessee to make a communication by 
water from the demised premises, through other persons’ lands to 
another place, in order to facilitate the access to a market, tlie 
value of the reversion would be materially affected by the per- 
formance or non-performance of such a covenant : but it would not 
bind the assignee, because all the cases shew that the assignee is 
not bound unless the thing to be done is to be done on the land 
demised. 

A covenant by the lessor to supply the demised premises with 
water at a certain rale is a covenant running with land ; (c) 
for it clearly respects the premises demised, and the manner of 
enjoyment. 

In the Major of Carlisle v. Blamire, (d) it was taken for 
granted that, upon the ground of so much of a river running 
through certain lands as would be sufficient to tiirn a mill, cove- 
nant lay against the assignee on a covenant not to divert the 
water. 

In a very recent case (c) it was held that a covenant to insure 
against fire premises within the weekly bills of mortality, within 
the limits of thestat. 14 Geo. III. c. 78., was a covenant running 
with land. That statute enables landlords within the prescribed 
limits, by application to the governors or directors of the insurance 
office, to have the sum insured laid out on the premises. The 
court, therefore, without giving any opinion on the effect of such 
a envenant in general, decided that it could not be distinguished 

(b) 3 Wils. 95. (a) s East. 4S7. 

(c) Joiirdaiii r. Wilson, 4 B. and (e) Vernon v. Smitli, 5 B. and A. 1. 
A. 206. 
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from the case of a covenant to lay out a specific sum on the 
premises. Best, J. tfiou|c^ht that it would be a covenant running 
with land without the provisions of the statute: but on this point 
considerable doubts may be reasonably entertained. 

By the Irish statute II Ann. c. s. 6. assignees of leases, 
their executors and administrators, are liable to all the cove- 
nants that the lessees, their executors and administrators, were 
liable to. 


II. All estates which come under the denomination of tenancies, 
except tenancy at will or at sufferance, are assignable. An 
assignment is the conveyance of the whole interest, either in the 
whole or in part of the demised premises. It was formerly, indeed, 
thou^t that if a rent was reserved, with a condition of re-entry, 
this would be an underlease, although the whole term was 
conveyed over : but it is now settled that such a contract would 
be an assignment, and create a privity between the original 
landlord and the grantee; for in effect no interest remains in 
the grantor, although there is a reservation of a rent, and a con- 
dition of re-entry, because neither of these circumstances is 
inconsistent even with a grant in fee simple, (y*) If, however, 
there is a reversion of a single day, there is no room for privity ; 
but it is merely a derivative contract or underlease, (g) 

A man may become an assignee either by act of law, or by the 
act of the party. Assignees in law' are judgment creditors, and 
vendees from the sheriff under a fi.fa, or other writ of execution ; 
tenants by statute merchant or elegit ; assignees of bankrupts or 
insolvents, and their assignees; as also executors and administra- 
tors. By the Irish law- (//) assignees for valuable consideration 
of judgments, statutes staple and merchant, whose assignments are 
registered, may revive as conusees, and may proceed in every re- 
spect as the assignors might have done. Assignees, by the act of the 
party, are assignees who take by virtue of some deed or instru- 

(/) Palmer t*. Edwards Doug!, v. Hatch, Doiigl. 183. Eaton v, 
187. n. JaqucB, Doiigl. 460. 

Or) Liu. S. 483. Co. Litt. 281. b. (fe) yiat. 0 Geo. II. c. 5. amended by 
Crusoe r. Uiigby, 3 Wils. 237* Kin- the Irish slat. 25 Geo. II. c. 14. s. 1. 
nersley 17. Orpe, Dougl. 56, Holford 
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ment in writings immediately from the tenant in possession, and 
devisees and legatees who take by the special designation of 
tlie lessee by will. 


There arc three sorts of writs of execution which chiefly 
affect leasehold property. First, a fi, fa.^ which aflects all 
personal property, whether consisting of chattels real or per- 
sonal, (0 Secondly, an elegit which affects lands as well as goods. 
It extends all the goods but a moiety only of the land : terms 
for years however may be considered either as lands or goods; 
and consequently, if considered as personalty, they may be sold 
outright und^ an elegit. Thirdly, an extendi facias^ or an extent 
for the king’s debt or in aid of the king’s debtor, aflects the whole 
of the lands ; or in some cases body lands and goods. These are 
Judicial writs issuing out of the court, where the record is upon 
which they are grounded, and are for the purpose of securing 
the damages or debt damages and costs in any civil action. 

1. At common law the writ of fu fa. had relation to the teste^ 
and bound the lands and effects of the debtor from that time even 
against ^ purchaser (or valuable consideration. (/*) But now, as 
far as purchasers are concerned, the statute of frauds (/) has 
enacted that no ft. fa. or other writ of execution bhall bind 
the property, but frnni the time the writ shall be delivered to 
the sherifl, and for the belter ascertaining the time, the ofheer 
receiving it shall indorse on the writ t!ie day of the month and 
the year on which he received it. This statute however being 
made only in favour of purchasers, it does not alter the law as 
between the parties; therefore, if the execution be tested in the 
defendant’s lifetime, it may be taken out and executed after 
bis death. (77?) So, if the plaintiff die after ^fi.fa, sued out, 
it may be executed notwithstanding in behalf of his personal 
representatives, since (he sheriff derives his authorify from the 

writ, {n) Where an outgoing tenant agrees to assign the re- 

• 

See Comb. 29 1 . Qu. Whether an Paooiis r. Cili, Com. Kep. 117. 

estate pur aulcr vie, since slat. 29 Giles i:. Woodward. 2 Lord Raym. 
Car. II., can he sold under ? S50. See 3 P. Wins. :i99. 

(/f) Gilb. Exec. 13. 7 T. R. 21 arg. (n) Cro. Car. 459. Hurrisun v. Bow- 

il) Slat. 29 Car. 11. c. 3. s. 16. den, 1 Sid. 2?. 

i 
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mainder of his term^ the sheriff before Hctual assignment mayi 
under an execution against the outgoing tenant, sell the term, 
and put upon it the value the incoming tenant agreed to give, (o) 
But neither before the statute nor since, is the property of the 
goods altered till execution executed. 

If two writs of execution from different plaintiffs are delivered 
to the sheriff on one day, he ought to execute first that which is 
delivered first: (jp) but if the sheriff execute the writ last deli- 
vered before the other, whether it was delivered the same or a 
subsequent dayy the property is bound by the sale, and the only 
remedy which the party can have is against the sheriff, (g) By 
this writ among other things the sheriff may seize and sell 
corn growing, and such fixtures as may be removedl^by *he tenant 
independently of the lease, (r) 

In assigning a term of years, which has been taken in exe- 
cution, it is not necessary for the sheriff to state in the assign- 
ment the particular interest which the defendant has, for he 
may not be able to come at the precise knowledge of it : but 
it is sufficient to state that the defendant is possessed of a term 
of years yet to come and unexpired, and to assign all his interest 
therein generally; and it is more prudent to state the interest 
in this way than to state it particularly ; for if lie |||i|l in any 
particular, the vendee will not have a good title. A false recital 
however is not material, if the sheriff afterward sells all the 
interest of the defendant in the premises, (s ) ' 

It is said that if a sheriff on a fi.fa. sell a lease, he cannot 
legally put the vendee in possession: but that the vendee must 
bring his action of ejectment. This, however, must be understood 
of forcible expulsion : (0 for it lias been determined ( 2 /) that 
under a fi, fa. the sheriff may justify expelling the defendant 
peaceably ; or, in other words, if the defendant will consent to go 
out, the sheriff may put the defendant in possession. 

If the defendant has, subsequently to the delivery of the writ to 
the sheriff, made an assignment of his leasehold estate, the 
judgment creditor need not bring a suit in eqijfty to come at the 

(o) Sparrow v. The Earl of Bristol, (r) Gilh. Excc, 19. 

I Marsh. 10. (») Palmer’s case, 4 Rep. 74. a. Arg. 

(p) Hutchinson v, Johnson, 1 T. R. 3 T. R. S94. 

729. (0 The King r. Dean, 2 Show. 85. 

{q) Hutchinson v, Johnson, mpra. (zi) Taylor v. Cole, 3 T. R. 292. 
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estate; but lie nray proceed to sell: and the vendee Mrill be 
entitled to the possession, notwithstanding such assignment, (j;) 
Where {i/) however the defendant has only an equity of redemp- 
tion, or merely an equitable interest of any other kind, the 
plaintiff’s remedy is in equity ; and if the equitable interest in 
question be an equity of redemption, he must file a bill to 
redeem : but be will not be entitled to do so without taking 
out execution, for before that he has no lien. 

We have seen that a purchaser bond fide and for valuable 
consideration will be protected, if he has purchased before the 
delivery of the writ. So also, although the lessee sell fraudulently, 
yet if his immediate assignee sells to a bond fide purchaser for 
valuable consi^ration before the delivery of the writ, such bond 
fide purchaser will be protected, (s) 

The property and goods of A. being in possession of the 
sheriff under a fi. he executed a deed of assignment to B. 
for valuable consideration; on which the execution was with- 
drawn. B. superintended the management of the property, but 
permitted A. to remain in possession. The same property was 
seized under a subsequent execution; and it was held that it 
was protected by the assignment to B., though A. continued to 
have the visible possession, (a) 

So again if A. indebted to B. and C., after being sued to judg- 
ment and execution by B., go voluntarily to C., and give him 
cl warrant of attorney to confess judgment, on which Judgment 
ir- immediately entered, and execution levied the same day on 
which B. would have been entitled to execution, such preference 
given to C. is not fraudulent within the meaning of the stat. 
13 Eliz. c,5.(b) So an assignment for the benefit of all the 
creditors pending a suit by a particular creditor is not fraudulent 
within the same statute, tliough made with the intent to delay 
the particular creditor’s execution, (c) 

If the writ be again.st one of two partners, the sheriff may 
seize their joint property, although in undivided moieties: he 
• 

(jr) Scott V. Scholcy, S East. 467. 189. But the court granted a new 

Burden ?*. Kennedy, 3 Atk. 739. Lys- trial. 

ter V, Dollard, 3 Bro. Ch. Ca. 478. (2^) Holbird f'. Anderson, 5 T. R. 

Ubl supra, 235, 

(z) Wilson V, Wormal, Godb. 161. (r) Pickslock v, Lysler, 3 M. andS. 

(ffl) Joseph V, Ingram, 1 R, Moor 371. 
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Inay flierefore sell an a^ivided moiety, and the rendee will be 
teoiilit in eommon with the other partner, (d) 

It may be here observed that, tn the case of a ready furnished 
house, the sheriff has no right to seize the furniture during the 
lease under ajt.^i. against the lessor: (e) yet there is nothing to 
.prevent Hiis seizing furniture or stock so leased by virtue of a 
'writ against the lessee ; for the lessor has l)y the lease parted 
witb the right of possession, so that the landlord cannot niaintaiii> 
either trespass (/) or trover (g) against the sheriff for taking 
Ihem, although he should have notice that they were only leased^ 
and actually belonged to the landlord. 

If the sheriff under a seizes and sells a term before the 

writ is returnable, but does not execute the assignment till a 
subsequent period, it will be nevertheless a valid sale; (A) for the 
sheriff by the writ of Ji. fa. has an authority to sell : and having 
once seized in execution of the writ, he is bound, even after his 
general authority has ceased, to proceed to sell and to do every 
thing necessary to complete the sale. So also it appears tlmt the 
power communicated to the sheriff by the /!. fa. does not even 
cease upon the expiration of his office: but he is bound tn 
proceed after having once seized the goods, (i) 

If the sheriff sell a term under a /?. and the is 

afterwards set aside for irregularity, the produce of the sale 
may be directed to be returned to the termor : but the term 
cannot be recovered from the vendee, because the sheriff had an 
aLthority ; and, therefore, the property passed irrevocably, (i) 
Where an assignment was made under an execution on u 
in the name and under the seal of office of the sheriff, by A. B. 
acting as under-sheriff ; in ejectment it was held not necessary tn 
prove the appointment of A. B., or that he bad power la 
seize, for the sheriff. (A) 


{d) Keyd m r. Hcy«Ion, 1 Salk. 392. 
Jacky V. Bailor, 2 Lord Raym. 871. 
Pope V. Hannam, Comb. 217. Mar- 
riott r. Shaw, Cora. Rep. 277. Fox e. 
Haabury, Cowp. 449. EJdie e. David- 
son, Doagl. 650. Smith v, Stokes, I 
East. S67. 

(e) Garten v, Ashlin, 1 Madd. 150. 
(/) Ward tf. Macaulay, 4 T. R.489. 
{g) Gordon r. Harper, 1 T. R. 9. 


(5) Doe d. Stevens v, Doveton, 1 
and A. 230. 

(>) 1 Roll. Abr. 893. Clerke v. Wi- 
thers, 6 Mod. 295. 

(j) Dy. 363. pi. 24. 5 Rep. 90. b. 
8 Rep. 96. 143. Doe d. EmineU fK 
Thorn, 1 M. and S. 425. 

(A) Doe d. James v. Brown, 5 B. 1114 
A. 243. 
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An elegit is founded on the stat. Westm. II., (£) by nrhich it 
is enacted, that when a debt is recovered or acknowledged in the 
Jking's court, or damages awarded, it shall be in the election of 
him who sues for such debt of damages tp have a writ to the 
sheriff for levying the debt of the lands and chattels, or that the 
sheriff deliver to him all the chattels of the debtor, (except his, 
oxen and beasts of the plough), and a moiety of hi^ land until the 
debt be levied by a reasonable price and extent.^ Upon this writ 
the sheriff must impanel a jury ; and the goods and chattels 
being appraised, must be delivered to the plaintiff at the price set 
upon them by the jury.(/) If the jury find a wrong term, the 
sheriff cannot deliver any other, because he cannot sell without an 
inquisition ; and if the inquisition find one thing, he cannot sell 
another: but the inquest may find generally that the debtor was 
possessed of certain land for years to come and unexpired, with- 
out sliewing in certainty the beginning or end of the term, (ni) 

If the goods and chattels are sufficient to satisfy the demand, 
the sheriff' ought not to extend the land : (/?) but otherwise he 
may extend a moiety not only of land, properly so called, but also 
of the reversion, (o') So also by force of the stat. 29 Cli. II. c. 3. 
lands held in trust may be extended in the hands of trustees for 
the debts of the cestui que trust. It is, however, held that tlie 
trust of a term is not within the statute ; the statute only apply- 
ing to a trust of lands in fee. An equity of redemption, it seems, 
may be extended, (p) Advowsons in gross are not extend- 
ible ; ( 5 ^) neither are copyhold (r) or glebe lands : (s) but this 
must be understood of copyhold lands, properly so called, or 
glebe ill the hands of the parson or vicar. But if a common law 
lease of copyhold lands be made, this is a suspension of the copy- 
hold tenure ; and they arc extendible in the hands of the lessee, 
who has a common law interest. So it is conceived that if the 
rector or vicar lease his glebe, the interest of the lessee is 
extendible, and that the exemption is merely personal to the 

(k) Stat. IS Edw. I. c. 18 . (p) Forest, 168 . King v. Ballet^ 

(/) Gilb. £x. S3. 2 Vern. 248. 

^ (JM) Palmer v. Humphreys, Cro. (q) Ibid. 

Eliz. 584. Dy. 100. pi. 4. Cemya v. (r) 1 Roll. Abr. 888. S Bl. Comm. 
Brandling, 1 Brownl. 38. 419 . 

(n) 8 Inst. S95. 1 Crompt. S46. Gilb. £z. 40. 

(#) Gilb. £x. 39. 
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vicar or rector. A term of years may be wittier extended or 
sold, as part of the personalty. (/) If if be extended, the plaintiff 
is accountable for the profits he receiives out of the term upon 
such extent ; and if he receive the debt out of such terra before 
it expires, the defendant shall be restored to the term itself: (w) 
but otherwise the plaintiff shall keep the term, and not account 
for the profits, (x) 

After the inquisition is taken, the siieriff must deliver a moiety 
of the lands by metes and bounds :( ^) and if the defendant be 
joint-tenant or tenant in common, it must be specially alleged in 
the return of the inquisition ; (z) anid the objection may be taken 
at nisi prim on the trial of an ejectmemt brought upon the elegit.(a) 
The sheriff, however, is not bound to deliver the moiety of each 
particular farm or tenement, but only certain tenements amount^ 
ing in value to a moiety of the whole. (6) If he deliver more 
than a moiety, the execution is void, (c) It was formerly usual 
for the sheriff to deliver actual possession, but he now only deli- 
vers legal possession : and, in order to obtain actual possession, 
the plaintiff must proceed by ejectment ; (rf) in which an exa- 
mined copy of the judgment roll, containing the award of the 
elegit, and return of the inquisition, is evidence of the lessor’s 
title, without proving a copy of the elegit and of the inquisi- 
tion. (e) 

If a term is extended on an elegit, and afterwards judgment is 
reversed, the sale and delivery under the extent will not debar 
the lessee of his term; and in this respect an elegit differs from a 
fi. fa. For a y?. Jii. gives an authority to the sheriff to sell, and 
to bring the money into court ; therefore, when he sells the term 
to a stranger, although the execution be reversed, yet the de- 
fendant shall not be restored to the term, but to the monies, be- 
cause the stranger comes in by act of law. (/) But the sale and 


(I) Fleetwood’s case, 8 Rep. 171. 
(u) Gilb. Excc. 35. 

(.r) Ibid. 33. 

(y) Dalt. Shcr. 135. 

(a) 1 Brownl. 38. Halt. 16. 

(«) Fenny d. Masters v, D arrant, 
1 B. & A. 40. 

(5) Denia d. Taylor v. Lord Abing- 
don, Poiigl. 473. 


(r) Pullen v. Purbeck, 2 Salk. 563. 
(</) Lowthal Tomkins, 2 £q. Abr. 
381. Taylor i». Cole, 3 T.Il. 295. See 
Rogers V. Pitcher, 6 Taunt. 206. 

(e) Ramsbottom v. Buckburst, 2 
M. dt S. 567. 

(f) Dy. 363. a. pi. 24. Turner «• 
Felgate, Tho. Raym. 73. 
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delivery of the leede to the party himself on an elegit is no sale 
by force of the writ delivered on the extent ; and therefore, the 
judgment being reversed, the party shall be restored to the term 
itself, (g*) 

By stat. 21 Jac. I. c. 24., a new execution may be awarded 
against the lands of him that dies in execution. And by the 
Irish stat. 35 Geo. III. c. SO. a person who has charged and 
detained his debtor by ca. sa, shall have the same execution 
against his lands and goods, as if he had not charged or detained 
him. 

S. The execution for the king’s debt, whether of record, or not of 
record, is a writ of extent ; which is cither immediate, or in aid 
of the king’s debtor. As to debts of record due to the crown, they 
bind the lands of the king's debtor from the time of his incurring 
the debt ; and an execution may be taken out for such debt, though 
an elegit may have been issued at the suit of a subject, (h) They 
will also bind the lands into whatsoever hands they come, but if 
the lands have been aliened for a limited time, in part or in the 
whole, before the debt contracted to the crown, the king can only 
hold subject to such charges. He must, therefore, redeem the goods 
of a lessor or mortgagor, if they have been aliened before the 
debt was contracted. (?) If the debt is a simple contract debt, it 
must be recorded before the extent can issue, for wdiich purpose 
a commission must issue out of the exchequer, and the inquisw 
tion when returned is matter of record*, (ft) 

If lands are seized in execution taken out for the crown, the 
crown shall hold the lands against the conusee of a former 
statute: but if a conusee of a prior statute sue out execution, 
and has the lands delivered to him, the king cannot affect these 
lands in his hands. (/) Where the king and the subject stand in 
equal degree, the king’s prerogative must prevail, (m) lie 
acquires an immediate property by seizure, (w) 

Judgments in favour of the crown bind the land from the first day 

Goodyere v. Ince, Cro. Jac. (?) Hall’s case, 3 Leon. 240. 

246. 9 Rep. 129. li. 

(fc) 2 Roil. Abr. 156. Gilb. Exch. (n) Cro. Car. 149. Stringfcllow> 
91. case, Dy. 67. West. Ext. 123. But 

(i) Gilb. Exch. 91. see 2 Roll. Abr. 157. 

(A:) West. Extent. 20. 


2 
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i>f the term in which they are recorded (e) : recognizances from tbw 
caption or the time they are entered into, (o) The court, how* 
ever, will not grant a new writ of extent, of the date of a 
former tested several years before, (eight or nine in the case (p) 
cited below), on the ground that the defendant has been since 
found to have been further indebted to the crown; and to 
have had at the time of issuing the first extent property not 
then known to belong to him ; and though his goods and chat- 
tels, seized and sold under that writ, produced only so much as 
would satisfy a very small part of the crown’s original debt. The 
court, in refusing the application, said that the granting it would 
be attended with very mischievousconsequences, as it would have 
the effect of bringing before a jury all the circumstances relat- 
ing to the transfer of the property after so long a period, to the 
probable prejudice of bond fide purchasers. On application being 
then made for a writ of the present date, the court said, that 
would be granted of course out of court by a baron : for, while 
the Ling’s debt remained unsatisfied, a new extent might at any 
time be had without motion, if the defendant should subse- 
quently have acquired new property. 

By the common law, all the goods and chattels of the Ling’s 
debtor may be sold, for the debt due to the king, {q) as well those 
in possession of trustees, as those in his own. (r) An equity of 
redemption may be extended, (s) Yet the king is bound in all 
cases by an actual assignment bond fide for good consideration 
made before the extent, because the property is thereby actu- 
ally transferred. (/) So after the delivery of a fi.fa. or other writ 
of execution to the sheriff, on the part of a subject, although the 
property is not altered, yet it is so bound that the prerogative 
of the crown cannot attach, (i/) 

In a late case (x) it was held, that where an equitable mort- 


(Ii) Gilb. Exch.90. 2 Tidd. Pr. 1077. 
{o) Gilb. Exch. 8S. St. 33 Hen. VIII. 
C.S9. 2 Tidd. Pr. 1074. 

(j>) The jKing v. Harvey, 7 Price 
Exch. Rep. 238. 

{q) 2 Roll. Abr. 160. pi. 8. Mag. 
Ch. c. 18. 

(r) 12 Rep. 2. 

(«: Park. 195. 


(/) R. r. Pixley, Bunb. 202. Awd- 
ley r. Halsey, W. Jon. 202. The At-^ 
tonicy -General r. Capell,2Show. 480. 

(#/) Lechmere v. Thoroughgood, 
3 Mod. 2.36. Uppom v. Sumner, 9 
Bl. 1294. Com. Dig. Dctt. G. 8. 
See 4 T. R. 412. 

(jr) Casberd t>. The Attorncy-Geno 
ral, 6 Price Exch. Rep, 411. 
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gage had been made by the deposit of title deeds, by a simple con« 
tract debtor to the crown, and the crown afterwards seized the es- 
tate, and sold it under the stat 13 Eliz. c. 4., (which enabled the 
crown to make such sales,) the equitable mortgagees were entitled 
to a priority, in being paid out of the proceeds before the crown. 
But if the crown had been in possession of the legal estate, it does 
not appear that the crown could have been considered a trustee for 
the mortgagee. 1 felt,'’ said Lord C. B. Richards, in his judg« 
ment, the embarrassment which arose from the doctrine, that 
the crown, generally speaking, cannot be considered as a trustee. 
I say generally speaking ; for 1 do not mean to say, that it is so 
universally : and I do not know, if the crown had had the legal 
estate here, how 1 should have got it out of the crown’s hands 
for the benefit of the person who would have been C€st7u qtie 
trust : but it is not so here, for the crown had no estate at all. It 
is observable that in this case the collector of the assessed taxes of 
a parish, though liable to an immediate extent, was held to be only 
a simple contract debtor, till his debt should be put on record by 
an inquisition. If he bad been a debtor to the crown of record, or 
one of the persons described in the stat. 13 Eliz. c. 4. s. 1., as 
collectors or receivers of money fqr the use of the king’s majesty, 
there is no doubt tliat whether there was an equitable or a legal 
mortgage on the lands, it would not have affected the crown. 
With respect to the latter point, the Lord C. Baron said, that he 
did not see one word in the statute, which applied to the case in 
question. The collector was not appointed by the crown ; he 
was not a servant of the crown ; nor did he give any security to 
the crown : but the security he gave was to other persons. He 
received no pay from the crown, and lie was no further account- 
able to the crown, than as every pei^on is subject to such process, 
who has quocunque modo money of the crown in his hands. (^) 

In the same case the Lord C. B. also observed, that before the 
case of the King v. Smilh {z) there was considerable doubt in 
Westminster Mall, whether (he crown’s debtors by simple contract, 
were not in the same situation as debtors of record : and whether 
purchasers of estates from (hem were not affected by t^ crown’s 

(y) Sec also stat 14 Eliz. c. 7. and (s) Siigd. App. to his Treat on 
post, p. 495. Vendors and Purch. p. 24. “ 
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debt. But g^reat industry and research were used in that case 
to riiew that the doubt arose from a mistake and too implicit 
faith in what had been reported to have been said by an attorney- 
general in former times. 

As to the king’s debts, by specialty, not of record, the remedy 
for the recovery of them is governed by the stat. 33 Hen. VIII. 
c. 39., (u) by which all obligations and specialties made to the 
king shall be made payable immediately to the king, his heirs 
or executors, and have the same effect as statutes staple taken 
according to the stat. 23 Hen. VlII. c. 6. This statute is not 
confined in its operations to bond debts only, but extends to all 
debts and executions at the suit of the king, (b) But it seems to 
be restrictive of the old prerogative ; for by sect. 26. it is pro- 
vided that the king’s suit shall be preferred to the suit of the 
subject only where it is taken or commenced, or any process 
awarded before judgment given for the subject : therefore, it has 
been held that a judgment and execution, before any suit or 
process commenced by the king, shall be preferred to the extent 
of the king, issuing on a bond debt, bearing date before the 
subject’s judgment, and assigned to the king before the subject’s 
execution, (c) 

If the king comes to a bond or recognizance of his debtor, by 
act of law, or act of the party, he may extend the whole land of 
the obligor or conusor, where the debtor himself would have 
been only entitled to a moiety, (d) Where, however, a bond is 
assigned to the king, the inquisition will be only of those lands 
which the obligor had at the time of the assignment, and not of 
those which he had at the time of making the bond, (e) Now by 
stat. 7 Jac. I. c. 15., it is provided that no debts shall be 
assigned to the king, except such as were due originally to the 
king’s debtor, (f) 

If a bond come to the king, in which the heir is not^named, the 
heir shall not be charged : but it seems that he shall be charged, 

(a) Irisl^stat. 21 and 22 Cico. III. (d) b Rep. 50. a. Sav. 133. The 

c. 20. " King r. Death, Cro. Car. 513. S Leon. 

(b) Sir Thomas Cecil’s case, 7 Rep. 240. 

18. b. (c) 7 Rep. 20. 

(r) The Attorney-General r . Andrew, (/) .fbwn’s case, Cro. Jac. .524. R . 
Hard, 23^ v- Clarke, Buub. 221, 
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if the bond was made originally to the king without the word 
heirs (A) for it is said in many books that on the death of the 
ancestor, debtor to the crown, bis lands are not assets till the 
king's debt is discharged. (0 

accountants to the crown are debtors to the crown from 
the time they become liable to account : so the sureties of an 
accountant to tlie crown are also debtors to the crown on de- 
fault of such accountant. (A) So the executors of an accountant 
are themselves chargeable in account, which is an exception to 
the general rule of the law, that actions of account do not lie 
against executors. (/) If, however, the sheriif or escheator upon 
office found of issues, amerciaments, or mesne profits, due to the 
king in his bailiwick, by reason of intrusions, enters into his 
account an oneraiur nisi^ ( sciL oneratur nisi sufficieniem habceU 
exonerationem^) by the course of the exchequer, the persons 
amerced cease to be debtors to the crown, and become debtors 
to the sherid', the sheriff alone becoming responsible to the 
crown, {m) 

By the stat. 13 E1&. c. 4. s. 1., all lands, tenements, profits, 
commodities, and hereditaments, which any treasurer or receiver 
of the courts of exchequer, other officers therein men- 

tioned, then had or at any time thereafter should have, within the 
time, whilst he, or they, or any of them, should remain account- 
able, should for the payment of all arrears to the crown, at any 
time thereafter to be lawfully adjudged, (all bis due and reason- 
able petitions being allowed,) be liable to the payment thereof, 
and be put and had in execution, for the payment of such arrears, 
in as beneficial a manner as if they had, the day they became 
accountants, stood bound by writing obligatory, having the effect 
of a statute of the staple to the queen, her heirs and successors, 
for the payment of the same arrears. 

By the ,^|^at. 27 Eliz. c. 3. s. 2. it is enacted, that if any trea- 
surer, receiver, collector, farmer, customer, teller, or other person 


(h) 33 Hen. VIII. c. 39. s. 50. 
where tins is matter of positive enact- 
meiit. 

(i) Yearbook. 43 Edw. III. 9. b. 
21 Edw. IV. 21. b. HerbertV case, 
3 Rep. 12. b. 11 Rep, 93. 

(A) The Earl of Devon’s case, 11 


Rep. 92. b. See Madd. Hist. Exch. 
192., and Magn. Cb. c. 10. 

(/; Doddington's case, Cro. Eliz. 
545. F. N. E. 117. Co. Litt. 90. b. 
II. 2, 3. 

(m) Keilw. 187. 4 I list. U6. 
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accoinitiliiit shall be found in arrears, end shall not wUhiii 
six liionths next after his account finished pay such arrears, the 
crown^may sell his lands, and deliver the surplus to the aecount. 
ant : but this act does not extend to accountants having a yearly 
receipt, nor to any whose receipt does not exceed 300/. 

This act has been explained by the stat. S7 Eliz. c. 
extend to cases wherein the accountants die, and to eight yrars 
after against their heirs ; provided that before the heir, after the 
death of his ancestor, shall have sold the land, a scire facias shall 
issue against him. The fourth section protects sales by the heir 
bond fde^ for good consideration, before the awarding any scire 
facias ; the fifth section enumerates the accountants who are the 
object of the act, viz, tellers, receivers, treasurers, customersy 
cofferers of the household, farmers of impost, collectors, bai* 
liflTs, victuallers, and other officers of receipts and accountfr. 
Where the debt shall grow due in the Duchy of Lancaster, 
then after the death of the accountant, and before sale of his 
lands by the heir, the following process is to be awarded : — A 
privy seal, in the nature of a scire facias^ and if the heir shall 
make default on the day of the return of the privy seal, then, on 
affidavi|. made of the pnvy seal, an attachment 

shall be awarded and publish^ in some market-town where the 
heir shall be living, on a market-day, in open market, twenty 
days before the return thereof; and if the heir shall not obey this 
process, then execution is to issue. By the 8event|iui|ectioii of 
the same statute no sale of the lands of the heir can lake place 
during his minority : but the sale may be at all times within 
eight years after his full age. Neither can any sale take place 
if a quietus est or discharge has been entered in the accountant's 
lifetime, (w) 

. The stat. 25 Geo. III. c. 35. amends the two last statutes; and 
provides, that the court of exchequer may on the awlication of 
the attorney-general, in a summary way by motion, order, that Uie 
estate of any debtor to the king, and of the heirs and assigns of 
such debtor, in land, which shall be extended under a writ of 
extent or diem clausil extremum^ or a sufficient part may be sold 
in such manner as the court may direct ; and when a purchaser 

(n) Stat. 13 Elis. c. 4., and stat. 8T Irish l&t. 21 and 28 Geo. III. «• SO* 
ElLz. c. '8. are Incorporated in the 
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sliall be found, the conveyance shall be made to him by the 
remembrancer of the court, or liis deputy, by direction of the 
court, by deed of bargain and sale to be inrollcd in the same 
court ; and by s. 2., it shall be lawful for that court to order the 
pri^ction and delivery of title-deeds, in the same manner as if a 
de<$^e had been made for the sale of the lands of a crown debtor, 
in execution of a trust for payment of debts by the crown debtor 
himself. 

By the 48 Geo. III. c. 58., (which does not extend to Jreland,) 
bailbonds taken in the king's suits may be assigned to the king, 
and be sued on as on bonds originally made to the king. 

The king is not bound by the statute of frauds; therefore, an 
extent at his suit binds from the teste of the writ, or more pro- 
perly the fiat of the baron on which it issues, (o) So also, the 
king is not' affected by the acts relating to bankrupts ; and the 
goods will be bound from the teste, notwithstanding the bank- 
ruptcy of the debtor, (p) Immediate extents among themselves 
take place according to the teste, and cannot be antedated : but 
they may be issued eiHi^r in term or in vacation ; because they 
issue from the equity side of th^ exchequer, which is always 
open. (q) 

An extent in aid is a writ issued at the instance of the king’s 
debtor for the recovery of his own debt, f. e. of a debt originally 
due to him : but this being of an inferior nature is postponed to 
an immediate extent, (r) The doctrine, however, of the crown 
process having priority where it bears teste on a day subsequent 
to a subject’s execution on n fieri facias^ under which the sheriff 
has seized, and before sale applies to extents in aid ; the principle 
in both cases being that, until the property is altered by sale and 
deliveiy^ the crown process is to be preferred, {s) 

This doctrine as to immediate extents rests on the decision of 
the case of |yhe King t?. Wells and Allnutt, (t) before Lord C. B. 
Macdonald. Upon a recent occasion, (u) it was attempted to shake 
this decision upon an interlocutory motion : but the court ad- 
hered to the decision, although they admitted that, if the argu- 

( 0 ) K. i;. Pavy, Bunb. 39. 6 Price Exch. R. 144. 

(p) Cro. Car. 149, 451. 16 East. 278. in notes. 

(q) R. V. Mann, 2 Str. 749. The King i*. Slopcr and Allen, 

(r) Parker 281. 6 Price, 116. 

(s) Eex in aid of Patterson v. Sloper, 

«K 
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^ents bi*ougbt forward against it had been urged in support of 
such a question arising on the record, and to be more solemnly 
decided, they would have required further time to form a mature 
opinion. The reporter adds that this case (The King v. Sloper 
and Allen) had in different ways come very often before the 
court. There had been, from time to time, much discussidn ii ta 
|}ie fittest mode of bringing it fully under the consideration of the 
court, that the question might receive the fullest investigation : 
but certain objections have always, hitherto, stood in the way of 
putting the matter on the record. In the same note, however, it is 
intimated that it was the acknowledged opinion of C. B. Thomp* 
son and the court, as then constituted, that the decision in The 
King V. Allnutt could not be shaken, but by the highest authority ; 
since which the point has been raised in the King v. Giles, and 
decided by three barons against Wood, dissentient, in favour of 
the crown : but it is understood that the point will be carried to a 
higher tribunal. (v) 

By the stat. 57 Geo. III. c. 117. (regu||||;ing the issuing of ex- 
tents i^ aid) it is now provided that they cannot be sued out by 
simple contract debtors to the crown, or by bond-debtors for any 
partic4)fir duties payable in ^^course of their trades or callings ; 
nor by any subdistributor of stamps; nor by,|gmy surety for a 
debtor to the crown, until demand has been made on such surety; 
and then only to the extent of such demand. But the statute 
does not extend to simple contract debts of collectors of the 
revenue, where one or more of them is bound by bond or spe- 
cialty of record in the exchequer for the payment of the same, (x) 
So also, where a party is entitled to an extent in aid, he may 
still issue it for a simple contract debt, the statute having made 
no distinction with respect to the nature of the debt diie to the 
crown debtor. 

On an extent in chief the crown may seize debts due to 
the debtor in infinilim: but, on an extent in aid, debts can- 
not be seized beyond the third degree. In reckoning the de- 
grees, however, the debt due to the debtor of the crown debtor 
is the first.(^) 

More precision is required in an extent than on an elegit, in 

describing the land extended ; for a >^rm cannot be extended for 
* iy 

(t!)’* Price 293. (.v) 1 Price 95. 

(r) 2Tidd. 1094. 
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the king’s debt without shewing in the inquisition the commence- 
ment and certainty of the term ; and the reason is, that after the 
king’s debt is satisfied, the party shall have his term again if any 
remain; and upon this the party shall have the writ of amoveas 
mw^m against the king or any other, (z) 

On return day of th^ writ of extent, whether in chief 
or in aid, or as soon after as the writ is actually returned, ^ 
rule or order is entered on the back of it by the prosecutor’s 
clerk in court that, if no one shall appear and claim the pro- 
perty of the goods, &c. mentioned in the inquisition on or before 
that day se’nnight, a writ of venditioni exponas shall issue to sell 
the same. If no one appear and claim the property within the 
time limited by the rule, the venditioni exponas issues to the 
sheriff commanding him to sell the goods for the best price he can 
obtain* If the produce of the goods, sold under the extent, be 
not sufficient, the court will make an order for sale of the debtor’s 
lan^s under the stat. 25 Geo. III. c. 35. 


'■ft' 

The writs of execution which have been mentioned are the 
most usual : but mention is often i|ade of a levari facias^Si^ well 
ill the superior <^urts as the inferior. A levari facias is the most 
ancient process of the law, and appears in the bboks by several 
names. In mesne process it is called an attachment of goods and 
distress infinite : but in executions it is always called a levari. 
The executions of the common law were originally only pains or 
seizures to compel obedience to the process of the court. In pro- 
cess of time in the king’s courts they went further; and the mo- 
dern levari in the superior courts authorizes the sheriff to sell 
as well as seize the goods and lands of the defendant. In inferior 
courts, the ancient way of levying as a pain continues to this 
day, except where by special custom it is otherwise. 

A lecari facias may be either for the king or the subject. It 
may be issued at common law for levying a fine or debt to the 
king, (fl) This writ may also be sued out of the Court of Exche- 
quer ^or levying penalties, arrears of taxes, or the issues and 
profits of lands returned by the sheriff on a special capias utlaga^ 

(a) Palmer’s case, 4 Rep. 74. a. (a) R. v Woolff, 2B. & A. 609. R. 
B. t», Rawlins, Bunb. 71. Webb, 2 Show. 1 60, 

2 
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tumy (b) in which latter case it has been holden that the cattle 
,^ of a stranger, levant and couchant, may be taken ahd sold under 
it. (c) So if lands be seized under an extent, process of levari 
facias may be psued to levy the rents half-yearly, or oftener if 
required, until the principal debt with costs and damagesjare 
satisfied, (rf) 

A leviari facias for the subject is either upon a recognizance, or 
statute merchant, or statute staple, or statute in the nature of sta- 
^iute staple. Or there may bo a special levari against an heir on 
the obligation of his ancestor, where he confesses the debt, and the 
particulars of the assets descended. It is sometimes called a special 
elegit^ because the value of the lands must be determined by a jury.(c) 

A recognizance is an obligation of record taken before some 
court of record, or a magistrate duly authorized. A recognizance 
at common law is not a perfect record till it is enrolled in some 
court of record: but since enrolment is merely for safe custody, 
recognizances at common law bound lands from the time of the 
caption, (y*) llccognizances by statute aise statutes merchant or 
staple, or arc in the nature of a statute staple by stat. 23 Hen. 
Vlll. c. 6. A statute merchant is a bond of record acknowledged 
before the mayor of London, or chief warden of some other city 
or town, or before one of the clerks of the slatuHe merchant, pur- 
suant to the statute of Acton Bui nel,(g) enforced and amended 
by stat. 13^dw. I. st. 3. Dc Mcrcatoribus, A statute staple is a 
similar bond acknowledged before the mayor of the staple pursuant 
to the stat. 27 Edw. III. st. 2. c. 9. A recognizance in the nature 
of statute staple is the same as the former, only acknowledged 
before other persons. 

The stat. 27 Eliz. c. 4. s. 7. (//) requires an entry of the whole 
tenor and contents of all statutes, merchant and staple, within six 
months after acknowledgment, in the office of the clerk of the 
recognizances, (in Ireland, in the Court of Chancery) ; and by 
sect. 8., if it is not delivered to the clerk or his deputy within 
four months after acknowledgment, the statute is void against 
purchasers. 

{b) 2 Tidd. Pr. 1065. See post, (/) 2 Saunders. 7. (5). and the cases 

(r) Britton v. Cole, 1 Lord Raym. there cited by ^rgeant Williams. 

305. (ff) 11 Edw.i. 

(d) Gilb. Exch. 170. (h) Stat. 10 Cha, I. sass. 2* c.S. Irish* 

(e) Ibid. 31. 
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By statute 89 Cha. IL c. 3. s. 18. (i) the day and year of the 
enrolment of recognizances are required to be set down on the 
margin of the roll ; and no recognizance will bind lands in the 
hands of any bona fde purchaser, and for valuable consideration, 
but from the time of the enrolment. The mode of enrolling 
the i^ognizances in the nature of statutes staple is regulated by 
stat 8 Geo. I. c. S5. s. 1. 

The execution on a recognizance at common law was a lenari 
facias^ in the ancient form, merely as a pain : but since the stat. 
Westminster II. (A) it seems that on a recognizance at common 
law, the plaintiff may proceed either by levari facias or elegit. (/) 
On a statute merchant the first process was, after it was certi^ 
fied into chancery, a writ of capias si laicus^ if the defendant was a 
layman ; and if the sheriff returned the death of the party, or non 
est inventus^ then a writ issued to extend the land returnable 
into cither the King’s Bench or Common Pleas ; and the sheriff 
might thereupon deliver the lands to the conusee without the 
delay of a liberate, {m) If the conusor was a clerk, the sheriff was 
directed to levy the debifof his moveable goods and chattels, {n) 
On a statute staple, or recognizance in the nature of a i^tute 
staple, if the conusor cannot be found within the staple, nor his 
goods to the value of the debt, the first process, after the certifi- 
cate under seal chancery, is a writ in nature of an extent to 
take the body, lands, and goods. This writ is returnable into 
chancery ; and the same sort of proceedings are had ^|^er it for 
extending the lands as upon an elegit. But the sheriff, after the 
extent, cannot deliver the lands to the conusee ; but must seize 
them into the king’s hands : and, in order to get possession, the 
conusee must sue a liberate out of chancery ; and, in order to 
obtain actual possession, must proceed by ejectment, (o) 

By stat. ^8 lien. VIII. c. 5.(p) if parties, claiming under ex- 
tents and writs of execution, are evicted before they are satisfied, 
they may have scire facias out of the same court against the 
persons against whom such writs or extents issued, their heirs, 
executors, or assigns, returnable forty days after date ; and if no 

(*■) Iribi* stat. 7 W. Ill, c. 12. (^) 2 Saund. 70. b. Wins, 

s. 17. (p) 2Tidd. Pr. 1110. 

{k) Stat. 13 Edw. I. c, 18. (/>) Irish slat. 1 0 Cha. I. scss. 3. c, T. 

Q) 2 Tidd. Pr. 1115. extended hy slut. 26 Geu, 111. c, 31, 

(m) F.N.B. ISO. A. 
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cause is shewn^ new writs may issue to levy the residue of the debt 
and damages. 

By statute 8 Geo. I. c. S5. s. 4., (q) it is enacted that if it 
shall appear,' before or after the filing or returning of any liberate^ 
that sufficienffbas not been levied to satisfy the recognizance, or 
that any omission or error has hap^ped in suing out, executing, 
or returoilng any of the ^aid writs, or any process thereon, or that 
any lands shall be evicted from any person ^o shall have ex- 
tended the same by virtue of such process, the chancery shall 
issue re-extents, and liberates may be sued thereon. 

By statute 16 and 17 Cha. II. c. 5., (r) (made perpetual by 
stat. 32 and 33 Cha. II. c. 3.), it is provided that when any 
Judgment, statute, or recognizance, shall be extended, the same shall 
not be avoided by occasion that any part of the land extendible 
is omitted out of the extent; saving always to the parties ex- 
tended remedy for contribution against the persons whose lands 
are omitted. By sect. 3. it is provided that the act shall not be 
construed to extend to give any extent or contribution against in- 
fant heirs, in respect of lands descended, farther or otherwise than 
might have been before the act. And sect. 4. limits the opera- 
tion of the act to such statutes only as are or shall be for the 
payment of money ; and to such extent as ^ba]|^ be within twenty 
years after the statute, recognizance, or judgment obtained. 

If one becomes bail in an action of debt and judgment is after- 
wards givtlji against the principal, no extent can be of the lands of 
the bail bom fide aliened after his becoming bail, and before judg- 
ment against the principal ; for the baiPs recognizance is not in a 
sum certain, but only that if judgment be given against the defend- 
ant, and he does not pay the condemnation or render his body to 
prison, tuncconcedit quod debitumySfC. ; so that, unless the first 
part happen, it is no recognizance. It is otherwise in C. B. where 
the recognizance of bail is always in a sum certain, and against 
them consequently, execution may be had of all lands which they 
had when they entered into the recognizance. (^) 

On a general judgment against the heir, on the obligation of 
his ancestor, the execution may be general also against the defend- 

(g) No similar Irish statute. 26 Geo. IJI. c. 31. s. 1. Irish; 

(r) Irish stat. 17 and 18 Cha. 11. c. («) BaskerTille v. Brocket, Cro* 
11., rendered more effectual by stat. Jar. 449. 3 Danv. 317. 



503 


Chap. IV.] On assignments jf leases: 

ant, his goods, and chattels, or a moiety of his lands fieri facias 
or elegit : but, where the judgment is special, the execution is so, 
likewise, by a writ in the nature of an extent to levy the debt and 
damages of all the lands descended. And it seems that on a ge- 
neral judgment, although the plaintiff may ha^ execution by 
elegit of a moiety of all the heir's lands ; yet he may also at his 
election surmise that theiliir has certain lands by descent, and 
pray execution the whole, (t) 

In debt agaiiist the heir on the obligation of his ancestor the 
obligee might at the common law extend all the land descended 
to him ; and now, since the statute of frauds, this will extend to 
estates par autre vie, where the heir takes as special occupant. 
But the heir in such cases cannot have a contribution from a pur- 
chaser of his ancestor, although the purchaser should come to the 
land without consideration. And yet the heir is charged as terre- 
tenant, and not as heir. But the heir at common law shall have 
contribution against the heir by custom; for they are in equalijure: 
and the heir ex parte paterna shall have contribution from the heir 
ex parte materna. (u) So if several men be severally seized of 
land, and join in a recognizance, the conusee cannot extend the 
lands of any one of the conusors separately, because they are 
equal in degree; for, although the land of the conusor may be 
separately cha^d when other men have purchased the land, yet 
that is because the conusor is not equal in degree with the pur- 
chaser. If the conusor's land is not sufficient, then the purchasers 
must contribute in equal degree. In the same case ilPWassaid, that 
when one purchaser being extended alone should have contribu- 
tion, it wak not intended that the others should allow or give him 
any thing ; but that the party so charged might by scire facias, or as 
the case required defeat the execution; and should thereby be re- 
stored to the mesne profits, and compel the conusee to sue execution 
of the whole land : and thus the land of every terretenant should be 
extended, (x) But this is now altered by the above statute 16 and 
17 Cha. II. c. 5. 

Py outlawry in civil actions the defendant forfeits all his goods 
and chattels, and the profits of his land, to the king; bis personal: 


(<) 9 Tidd. 1 1 IS. 

(u) Herbeil's cass, 3 Rep. If. 


(x) Ibid. 
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chattels immediately, and hts chattels real and the profits of his 
land when found by inquisition of ofiice, which as to the chattels 
real and the land seems to be an office of entitling. (^) By 
the general wait of capias utlagatum the sheriff is commanded 
only to take the defendant ; but under the special writ he must 
impanel ajury, and make inquisition of his goods and chattels, 
including his leasehold and freehol^and; they must appraise 
the goods, Md extend the'land. After inquisit^j^ he must take 
possession of the leasehold lands in the defendant’s own occu« 
pation : but he can only take the issues and profits of the free- 
hold. After the inquisition is returned, and the record is per- 
fected in the court out of which the capias issues, a transcript is 
sent into the Exchequer, out of which a venditioni exponas issues 
to sell the goods and chattels, and to levy the issues and pro- 
fits. If the outlawry be reversed, the property, if in the king’s 
hands, shall be restored by amoveas manum : tor the outlawry 
being reversed, it is as if there was no record, and the in- 
terest of the crown is but conditional. The sale, however, is 
good, if the outlawry be good ; and the property, if a term of 
years, will be bound, into whatever hands it comes, (s) And 
the same law is of outlawry for felony or (reason, (a) 

Where (b) a termor, having mortgaged hig^ term, became 
outlawed, and the terra was sold under a vcnijSthmi tjrpomis, 
but no notice was given to the mortgagee who was not in pos- 
session, the court seemed inclined to think the mortgagee might 
plead to the inquisition ; for otherwise he sliould be without re- 
medy ; for the term was bound by the inquisition, and seized into 
the king’s hand ; and the validity of the inquisition could not be 
tried in an ejectment, since the king’s title could not be so tried. 

In cases of outlawry in civil actions it is said that a lease for 
years is forfeited without seizure ; and therefore if it be sold 
before seizure, and after outlawry, the king may avoid the sale : (r) 
but the sale must be understood to be before office ; for the king 
has no interest in a chattel real till office, (d) 

(y) 3 Salk. 262. Co. Litl. 128. (z) Eyre r. Wood fine, Cro. Eliz. 

Britton v. Cole, 12 Mod. 177. The 278. 

Attorney General r. Freeman. Hard («) Ognel’s case, Cro. Eliz. 270. 

101. Windsors. Sewell, Tho. Raym. (f,) li. r. Blunt, Bunb. 104. 'jp; 

17. But see 2 Salk. 469. and Bunb. (c) Anon. 12 Mod. 438. ^ 

103. {d) Britton r. Cole, 12 Mod. 176. 
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Outlawry in a capital case being an attainder and conviction, 
k creates an absolute forfeiture of all the real and personal estate 
of the party so attainted and convicted. In cases of treason real 
estate of inheritance is forfeited to the king, and in the case of 
felony it goes to the lord by escheat : but if a man, having an estate 
pur outer vie, commit treason or felony, the whole is forfeited to 
the crown. (^) So also, llthough the lord have by charter all 
felons* goods, a lease for life shall nevertheless be forfeited to the 
king upon an attainder of felony, (z) 

Where A., being possessed of a term for eighty years, settled 
part of the premises, in trust for himself for life, with divers re* 
xnainders over ; provided that if he had issue, the trusts should 
cease, and assigned the residue, with a power of revocation ; it 
was held A.'s life interest only was forfeited by his committing 
treason, and that the power of revocation created no trust in 
favour of the king, because the power was inseparable from the 
person having it. (a) The relation in the case of forfeiture of 
lands is to the time of the offence committed, although an office of 
instruction be necessary to put the king in possession : but with 
respect to goods and chattels, in which must be included leases 
for years, the forfeiture only relates to the conviction, or to 
the time of awarding the exigent. But then the very issuing 
of the writ or^exigent gives the king the forfeiture from the 
time of issuing the exigent. The king’s title likewise being by 
the exigent, which is of record, cannot be done away without a 
special writ of error, though the outlawry be reversed : for the 
exigent being of record, must be reversed by matter of as high a 
nature, (b) 


Judgment creditors, and vendees from the slieriflT under the 
several writs of execution which have been mentioned, are called 
involuntary assignees; because the judgment or other process 
operates against the will of the tenant. There is one other 
species of assignment, which has also the same efifect, and has 

(y) Uac. Law Tracts, edit. 1741. 13 a. 

p- 139. (ft) Co. Litt. 13. 288. b. Stamford 

Law. Tr. 143. Pleas of the Crown 184. 5 Kep. 

(a) Smith v. Wheeler, 1 Mod. 38. 111. a. Hales' Pi. Crown, Vol. I. 

The Duke of Norfolk's case, 7 Rep. 360, 362. 
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indeed been called a statutable execution; and that is the assign- 
ment of a bankrupt’s estate, or an insolvent’s property to assignees 
for the benefit of creditors under the several acts passed for that 
purpose. 

The trading necessary to bring a person within the operation 
of the bankrupt laws(c) is thus described by the stat. 21 Jac. I. 
c. 19. 8. 2. : every person that uses the trade of merchandize (by 
way of bargaining, exchange, bartering, cheviz^nce, or other- 
wise) (d) in gross or retail, or seeking his or her livelihood by 
buying and selling, (or dealing in exchange, Irish statute,) or that 
shall use the trade or profession of a scrivener (receiving other 
men’s monies or estates into his trust and custody) (e) (or sales- 
raaster, Irish statute), shall be liable to be made a bankrupt. The 
stat. 5 Geo. II. c. 30., made perpetual by the stat. 37 Geo. III. 
c. 124., subjects hankers, brokers and factors, to the bankrupt 
laws; but excepts farmers, graziers and drovers as 8uch(/) 
(or receiver general of taxes, Irish statute). A pawnbroker is a 
broker within the act ; and, although he has ceased to take goods 
in pledge, yet if he sell the unredeemed goods, he carries on the 
trade, (g) 

One single act of buying and selling will not make a man a 
trader, if there be no general intent to get a livcflihood by it : (h) 
so on the contrary, if there be such general intent, the extent of 
the trading is not material, (i) It is unnecessary to mention all 
the obvious instances of trading, which may subject a man to the 
operation of these laws: but it may be useful to mention those 
which are more immediately connected with the contract between 
landlord and tenant. A man whether a termor or freeholder, 
who sells bricks made from the produce of his land, is not a trader 
of this description : but he is, if he purchases the materials of his 
manufacture, (k) So where a brickmaker took the earth off the 

(c) See stat. 11 and 12 Geo. III. c. 8. (A}Holroyd v. Gwynne, 2 Taunt. 
Irish, which incorporates all the prc- 176. 

ceding English statutes. (t) Patman v. Vaughan, 1 T. R. 572. 

(d) Not in the stat. 11 and 12 Geo. Bartholomew v. Sherwood, 1 T. R. 

III. c. 8. 573. JSs parte Moule, 15 Yes. 602. 

(e) Not in the Irish statute. Ex parte Magennis, 1 Rose, 

(/) Sects. 39 and 40. (k) Ex parte Gallimorc, 2’ llose 

(g) R|wlinsfh v. Pearson, 5 B. and B. C. 424. 

A. 124. 
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waste, and made bricks and sold them, paying afterwards a con* 
sideration for the earth so taken, he was held to be within the 
bankrupt laws. (/) So where (m) a man ma^e bricks for sale from 
clay dug upon land, which he held for a term of yhars, and buying 
sand and fuel, which were necessary ingredients to convert the 
clay into brick, he was held to be a trader within the bankrupt laws. 
The distinction laid down in this case by the court of King’s 
Bench, who reversed the decision of the court of Common Pleas, 
was, that if a man exercise a manufacture upon the produce of 
his own land as a necessary or usual mode of reaping and enjoy- 
ing that produce, and bringing it advantageously to market, he 
should not be considered a trader, though he bought materials as 
ingredients, as in the case of a farmer who makes cheese, though 
he buy runnet and salt ; or the case of a man making his own 
apples into cider. But where the produce of the land is merely 
the raw materials of a manufacture, and used as such, only as the 
mode of raising the produce of the land, and is an insignificant 
article compared with the whole expense of manufacture, there he 
is in truth and ought to be considered as a trader. The bankrupt 
in the principal case took the brickground with a view to carry 
on the trade of brickmaker for public sale. The land produced 
nothing; the lease was merely a purchase of the clay, and just 
the same as if be had bought it by so much a load : he bad nothing 
to do as a farmer; his sole object was making bricks for sale, and 
therefore must be considered a trader. With respect to this 
case it is but proper to state, that the judgment of Lord Lough- 
borough in the Common Pleas, so overruled by the court of 
King’s Bench, has always been considered by the profession as 
having been governed by sounder principles than that of the 
court of King’s Bench. The question was afterwards carried to 
the House of Lords, (n) who adjudged that a venire de novo 
should be awarded on the ground that the verdict was insufficient 
to give judgment upon. Afterwards it was agreed that this 
action could not proceed ; and a new action was brought which 
also came to no specific termination, because it appeared that the 
bankrupt had left off brickmaking before the petitioning creditors’ 
debt accrued. Another commission was afterwards taken out by a 

>(/) Ex parte Harrison, 1 Bro. Ch. (») 1 Cooke B.L 51. 1 Bro. P. C. 
Ca. 173. 545 , 

(w) Parker v. Wells, l T. R. 34. 
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credkor pei^r to his quitting bpickmaking, which was subniittod 
The subs9qn0iit case however of Sutton v. W'eeley,(p) 
aa fiur as it goes, appears to shake the authority of the decision 
o£ tbe.oottrt of King’s Beacli; where a devisee for life of an estate, 
part of which was brickgrouud^ made bricks there for sale gene- 
raUywith a view to profit; and be was declared not a trader, 
iheugh he purchased the coals, and some of the wood used iii 
barahig bricks, and had occupied tbe same ground as a brick- 
maker for general sale before the estate came to him by devise ; 
and the ground on which the court decided was, that it was but a 
Baere beneficial mode of enjoying his own estate by carrying the 
soil to market in a meliorated state. 

A maker of alum cannot be a bankrupt (9) neither can tbe 
lessee of a coal-mine who works the coals and sells them, for this 
18 only buying and selling an interest in land : (r) but if he sells 
the coals from the mine together with others that he buys at 
market, he becomes a trader within the bankrupt laws. (5) In the 
ease oi ex parte Gallimore, (0 the lessee was supplied with coals of 
a particular denomination and quality from a neighbouring mine^ 
which in its then present state his own did not afford him. And 
he insisted that when his own mine was in a state to produce coal 
of the species borrowed, the agreement was that he should return 
coal for coal. Lord Eldon said that it was a qiiestion for a 
jury whether this was an incidental occasional dealing, or whether 
it manifested a purpose of trading in the articles of other persons. 
There were many cases, he observed, in which, attending to the 
doctrines and principles laid down in them, it would be diincuU 
to support the present commission upon such a trading. Take 
the case of a farmer in the West of England who converts his 
apples, the fruit of his orchard, into cider; and, not having 
a sufficient supply from his own orchard, makes up tbe de- 
ficiency de anno in annum by purchasing aj)p]es of Ids neigh- 
bours ; it has been held that such a buying would not make him 
a bankrupt. 

The proprietor of a quarry delivering or cutting stones for sale 
is not a trader; (a) neither is the lessee of a farm on which is a 

(s) Sce«tf|ira> eWils. 170. 

(0 Suyra. 

(u) Ex parlc Gardiner, 1 Vcs. and 
B.45. 


(o) 1 Cooke B. ]^53r. 

(p) 7 East. 442.^ 

( 7 ) 1 Cooke B.LT46, 60 . 

(r) Port V. Turloiil 2 WUs. 169. 
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Himekiln which he works as a liinebnrner ;(ir) neither can an inh- 
keeper C,y) or victualler, (s) who sells necessaries and liquors in 
his house, or in small quantities out of the house as all publicans 
do, be made a bankrupt. 

In the case of Mills v. Ilughes, (a) soon after the passing of 
the stat. 5 Geo. II. c. 30. s. 40, (5) a drover” was held to be 
one who employed himself in buying and selling cattle. But in 
Bartholomew TJ. Sherwood, (c) where a farmer sought his living 
by buying and selling horses collaterally to his business as farmer, 
he was adjudged to be within the bankrupt laws, because this was 
field not to be within any of the denominations of farmer^ grazier, 
or drover. If, however, a farmer purchases hay for his cattle, 
and sells part of it again, because it is more than is required 
for (heir consumption, this will not make him a trader. The 
line of distinction seems to be whether the extent of the horse- 
dealing is or is not more than can be fairly incidental to bis 
farming. Therefore a farmer who occasionally bought hay, 
corn, horses, and pigs, with a vieiv to sell again for profit, which 
were incident to t!ic occupation of a farmer, was held not 
to make himself tliereliy a trader within the bankrupt laws, (i/) 
Whelljcr he is a lic(*nscd horsedealer or not is not mate- 
riiil.(c) 

A farmer who hays potatoes, and sells them with others 
raised upon his own land, may be made a bankrupt on such a 
trading, { f) 

The Kgislaturc has by several statutes declared what are acts 
of bankruptcy, the nature of which is more fully discussed in 
treatises on the subject of bankruptcy: it may however be 
remarked, that as the motive by which the trader is actuated 
in each particular case is the chief guide of construction as to 
acts of bankruptcy, all assignments, with the intention to de- 
fraud or delay creditors from their just debts, are in themselves 
acts of bankruptcy, as well as all grants and conveyances which 

(jr) Ex parie Ridge, 1 Ves. and B. (ft) Sec tupra, 

(c) Bolton V. Sowerby, 1 1 East. 274, 

(3f) Newton o. Trigg, 3 Mod. 329. (rf) Stewart v. Ball, 2 N. B. 78. 

(a) Saundersou w. Bowls, 4 Burr. (e) ^.r Gibba|2 Bose B.C. 38. 

Wright V, Bird, 1 Pl^ce 20. 

(a) Willes, 588. Mayor v. Aiffher, 1 Stra. 613. 
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ere vmd ar voidable ender the stat 13 Eliz. c. 4.^ or the stet S7 
Elis.c.T.Cg') 

A commission of bankrupt was formerly held to be an action., 
end execution in the first instance : (A) but a commission of bank- 
rupt is not now treated as an execution at laW) for the effects 
brought in are under the administration of the court of Chancery^ 
which has both legal and equitable jurisdiction in bankruptcy ; 
and the distribution accordingly is made rateably in respect of 
both legal and equitable claims, (t) A commission, however, is 
more extensive in its nature than an execution : for an execu- 
tion only passes what the sheriff seizes ; a commission divests all 
the rights and possibilities of the bankrupt. 

It is no objection to a commission of bankruptcy, that it was 
taken out for the purpose of defeating an execution; for such a 
purpose may be legally and honestly entered upon. (A) And a 
commission may be sealed in the night to prevent an extent for a 
debt due to the crown. (/) 

The commissioners are empowered, by different statutes on this 
sulyect, to sell and convey all lands, tenements, and heredita- 
ments, which the bankrupt is entitled to at the time of the bank- 
ruptcy, whether freehold or copyhold, in fee or fee tail for life or 
for years, rents, annuities, reversions, remaindersjp or any future 
or contingent interest in land, to assignees appointed for that 
purpose, as well as every description of personal property to 
which the bankrupt is legally or equitably entitled at the time of 
the bankruptcy, or which he may become entitled to previous to 
obtaining his certificate, (m) 

If a bankrupt be seized in right of his wife, the commissioners 
may sell his interest during the coverture if it be freehold 
property, and all the interest in leasehold ; (n) and if there be two 
joint-tenants, one of whom becomes bankrupt, it seems this is a 

(ff) 2 Com. Dig. C. 8. (0 CastelPs and Powell’s Bankrupt- 

(h) Twiss V, Massey, 1 Aik. 67. JSj: cy, cited in Wy down’s case, 14 Yes. 
parte Wilson, 1 53.^ ^ 87. 

(£) Ex parte Elton, 3 Yes. 338, Ex (m) Slat. 34 and 35 Hen. YIII. c. 4. 
parte Storks, 3 Yes. and B, 105. stat. 13 Eliz. c. 7. stat. 1 Jac. 1. c. 15. 

(k)Ex part^jEowes, IJ Yes. 541. stat. 21 Jac. I. c. 19. and stat. 5 Geo, 
Ex parte ATTOjfsmiihf 14 Yes. 209. Ike. 30. 

Ex parte Gardner, 1 Yes. and B. 45. (n) 2 Com. Dig. D. 1 1 . 
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dissolation of the joiniare, because the bankrupt’s moiety ia 
bound by the statutes; and the commissioners may by the stat. 1 
Jac. I. c. 15. proceed against the baidurupt’s estate, if he dies, in 
such sort as if he were living, which tHy could not if there were 
any survivorship, (o) But where freehold lands become vested in 
the bankrupt as heir, a specialty creditor has the same right to 
pursue the assets under the bankruptcy, or their specific produce 
in the hands of the assignees, as if the heir had not become a 
bankrupt, (p) So if lands are bargained and sold for valuable 
consideration by a trader before bankruptcy, the commissioners 
cannot convey such lands, although the inrolment is not perfected 
till after the bankruptcy, (q) 

It may be here observed that the words at the time of bank* 
ruptcy” relate to the act of bankruptcy upon which the com- 
mission issues; and therefore, generally speaking, the conveyance 
under the commission will pass all the property of a bankrupt, 
which he had at the time he committed such act of bankruptcy. 
So also every disposition of the property of a bankrupt in con- 
templation of bankruptcy, to prefer a particular creditor, is frau- 
dulent and void : but by stat. SI Jac. I. c. 19. no purchaser bona 
Jide for a valuable consideration can be affected even by a previous 
act of bankruptcy, unless the commission be sued out within five 
years after such previous act of bankruptcy, (r) Now also by 
the stat. 46 Geo. III. c. 155. all conveyances by, and all contracts 
by and with a bankrupt, bona fide made and entered into more 
than two calendar months before the date of the commission, are 
good and valid, notwithstanding any prior act of bankruptcy, 
provided the party dealing with the bankrupt bad not at the time 
any notice of any prior act of bankruptcy, or that the bankrupt 
was insolvent, or had stopped payment. An execution having 
been considered not within this last statute, ( 5 ) by the stat. 49 
Geo. III. c. 121., all executions and attachments against the 
lands and tenements, goods and chattels of the bankrupt, bona 
fide executed or levied more than two months before the date and 

(o) 1 Cooke B. L. 279.Whitm. B. L. (r) Spencer r. Venacre, 1 Kcb. 722. 

Radford v. Bludworlh, 1 Lev. IS. 

(p) Ex pane Morton, 5 Ves. 449. (») Blaggr. Phillipses Campb. N.P.C. 

(q) Audley r. Halsey, W. Jon. 203. 129. 


2 
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issuiiig of the eomraissian, is placed in the saine situation ad coh- 
Teyaiices and contracts by the slat. 46 Geo. III. The effect 
of Hiese statutes therefom may be thus stated : a purchaser bona, 
fie for ralualde consideimbu, and without notice of a prior act 
of bankruptcy, is protected by them, if his contract is made two 
months before the issuing of the commission ; and a purchaser 
btma fde for valuable consideration, without notice of a prior act 
of bankruptcy, is protected, even if the contract or conveyance is 
made within two months of the issuing of the commission, if that 
commiseion has not been issued within fi\’e years from such act of 
bankroptcy. (0 A purchaser by marriage articles is within the 
statSUac. so as to defend himself in equity. ( 2 /) In a recent 
dase (or) it has been held that the issuing of a commission is not 
of itself a sufficient notice, as to all the w^orld, of a prior act of 
bankruptcy. 

The stat. SI Jac. c. 19., as has been observed, requires that the 
purchaser should be without notice of the prior act of bank- 
ruptcy: but it seems that the notice of the execution of a frau- 
dulent deed, although such fraudulent deed may be an act of 
bankruptcy, is not a sufficient notice of the act of bankruptcy, 
because every fraudulent deed is not an act of bankruptcy, but 
only such deeds as are intended to defeat or delay creditors. ( y) 
A commission issued, although it is afterwards superseded, is 
sufficient notice of an act of bankruptcy under the statutes 46 and 
49 Geo. III. 

A subsequent act of bankruptcy will not defeat the interest 
of tb^ creditors acquired under a prior act ; therefore if after one 
act of bankruptcy another is committed by an outlawry, and the 
king makes a lease of the profits of the bankrupt’s lands, the 
outlawry and lease will not prejudice the creditors of the bank- 
rupt : but if the commission be sued out above five years from the 
first act of bankruptcy, the assignee of the king’s lease is a pur- 
chaser within the stat. 21 Jac. I. c. 19. (z) 

Courts of equity do not favour the avoidance of purchases by 

(f) See Radford v. Bludwortli« 1 (or) Sowerby r. Brooks, 4 B. and A. 
Lev. IS. Spencer v. Venacre, 1 Kcb. 523. 

'^22. (^) Read v. Ward, ubi tupra. 

(«) Read v. Ward, 7 Yin. Abr. 1 19. (%) Rain v. leap, 1 Salk. 108. 

J 
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relation to the act of bankruptcy: therefore, although the court 
will compel the disclosure of the consideration, it will not 
compel the purchaser to shew the tiQ^ for fear it should over- 
reach it, and be within the time after an act of bankruptcy com- 
mitted". (a) 

By the stat. 21 Jac. I. c. 19. s. 9. lands of which an extent or 
execution is served, and executed before a trader becomes bank- 
rupt, cannot be conveyed or assigned by the commissioners. Nor 
can lands be assigned if a statute be extended upon them, though 
the liberate was not sued before the bankruptcy : but the writ and 
inquisition must be returned. The teste (ft) or delivery of a 
f. fa. (c) to the sheriff will not create a lien : but seizure (dy 
by the sheriff on a f. fa. before the bankruptcy is a valid ser- 
vice and execution to prevent the assignment of the commis- 
sioners. (e) 

If a trader merely deposits his lease as a security before bank- 
ruptcy, this is no bar to a conveyance, because no legal title is 
thereby transferred to the creditor. (/) But if the bankrupt 
purchase a lease, and part of the purchase money is not paid, nor 
delivery of the possession made at the time of the bankruptcy, 
the vendor has a lien on the estate for the sum. (g) So on a 
general principle every vendor has a lien on the estate of his 
vendee or assignee for the purchase money, and may obtain an 
order for sale, and prove the difference against the estate of the 
bankrupt, (ft) 

The possession and power of disposing of goods and personhl 
chattels, as distinguished from chattels real, are the^pnly evidence 
of ownership to which persons dealing with traders look ; there- 
fore the stat. 21 Jac. I. c. 19. has been particularly directed to 
remedy the mischief arising from a trader’s holding out a delusive 
responsibility to the world ; and has consequently made pos- 
session” a criterion of ownership, so as to subject such chattels to 


(a) Anon. Skinn. 149. 

(b) Bay ley r. Buniiiiig, 1 Lev. 173. 
ic) Phillips V. Thomson, 3 Lev. 69. 

191. Smallcomb v. Cross, 1 Ld. Hayni. 
2S1. 

(d) Cole V. Davies, 1 Lord Raym. 
724. Sloper v. Fish, 2 Yes. and B. 146. 
M See in re Warren, 2 Scho. and 


Lefr. 425. 

(/) Doc d. Maslin v, Uoe, 5£sp. 
N.P.C. 105. 

{g) Chapman r. Turner, 1 Vem. 
267. Bowles r. Rogers, 1 Cook B. L. 
123. Ex parte Hunter, 6 Yes. 94. 

{h) Grant v. Mills, .JS Yes. and B. 
307. Ex parte 12 Yes. 379. 
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the bankrupt laws. But with respect to real estates possession 
is no such evidence of title, as may induce creditors to rely upon 
it : for they may be mortgaged, and the mortgagor usually 
remains in possession. (0 Mortgages of land, therefore, will not 
be affected by this statute. The same privilege of exemption is 
extended to utensils of trade fixed to the freehold. 

The words of the stat. 21 James I. c. 19. are: — And for 
that it often falls out that many persons before they become 
bankrupt do convey their goods to other men upon good con- 
sideration, yet still do keep the same and are reputed owners 
thereof, and dispose of the same as their own, be it enacted that 
if at any time hereafter any person or persons shall become 
bankrupt, and at such time as they shall become bankrupt 
shall, by the consent of the true owner and proprietor, have in 
their possession, order, and disposition, any goods or chattels 
whereof they shall be reputed owners, and take upon them 
the sale, alteration, or disposition of them as owners : that in 
every such case the said commissioners, or the greater part of 
them, shall have power to sell and dispose of the same to 
and for the benefit of the creditors which shall seek relief by 
the said commission as fully as any other part of the bankrupt’s 
estate/' 

The only case almost under this part of the act last mentioned, 
which bears immediately on our subject, is that of Horn v.Baker.(A') 
A., B., and C., partners and distillers, occupied certain premises 
leased to A. and another person ; and they used in common in the 
trade the stills, vats, and utensils, for carrying it on ; the property 
of which stills and utensils afterwards appeared to be in A. 
On the dissolution of the partnership, which was a losing concern, 
it was agreed that C. and another person (D.) should carry on the 
business on the premises \ and by deed between A. and the two last 
it was covenanted and agreed that A. should withdraw from the 
business, and permit C. and D. to use, occupy, and enjoy the 
distill-house and premises, paying the reserved rent, and the 
several stills, vats, and utensils of trade specified in the schedule 
annexed, in consideration of an annuity to be paid by C. and D. 

(i) Ryal V, Rolle, 1 Atk. 168. 7 T. R. 228. Liagham v. Biggs, 1 B. 

Gordci>ii r. The Es^t Todia Company, and F. 82. 

(k) OEaft. 215. 
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to A. and his wife, and the survivor of thenii with liberty for C. and 
D,,on the death of the survivor of A. and his wife, to purchase 
the distill*bouse and premises for the rmiainderof A/s term, and 
the stills, vats, and utensils mentioned in the schedule. And C« 
and D. covenanted to keep the stills and vats in repair, and to 
deliver them up at the end of the term, if not purchased; and there 
was a proviso for re-entry, if the annuity should be in arrear 
for more than two months. Under this deed C. and D. took 
possession, and made payments of the annuity, which afterwards 
fell in arrear for more than two months : but A.’s executrix and 
widow did not enter, but brought an action for the arrears, which 
was stopped by the bankruptcy of C. and D., who continued in 
possession of the stills and vats, and other utensils in the schedule 
mentioned. In this case, the property being disputed by the assign 
nees of the bankrupts, it was held; 1. that the stills, which were 
fixed to the freehold, did not pass to the assignees as goods and 
chattels under the statute. 2 . That the vats, which were not so 
fixed, did pass, as being left by the true owner in the possession, 
order, and disposition of the bankrupts, as reputed owners. But, 
thirdly, that the case might have been otherwise, if the usage of 
the trade had been to let out utensils to traders, as that might 
have rebutted the presumption of ownership arising from the 
possession, order, and disposition of them. 

The conveyance of the bankrupt’s freehold estate must be by 
deed indented and enrolled in one of the courts of Westminster, 
and must be executed by a majority of the commissioners : but 
if any such estates come to the bankrupt between the issuing of 
the commission and the confirmation of bis certificate, there must 
be a new conveyance. (/) The commissioners are said to have no 
estate, but only a power which must be executed by the means 
prescribed by the statute; or otherwise no part of the estate can 
pass. (77t) Nothing passes before enrolment; neither does the 
deed, which is usually a bargain and sale, when enrolled, relate 
to the act of bankruptcy, (n) Although the statutes do not speci- 
fically mention a time for enrolment, the safer way is to enrol the 
bargain and sale within six months, in the same way as other 
bargains and sales. There is, however, room for a distinction, 

(i) jparle Proudfoot, 1 Atk. 25S. (n) Elliott v. Danby^ 12 Mod. 3. 

(fit) Perry v. Bowes, Tho. Joa, 196. Bennett v. Gandy, Garth. 178. 

21.2 
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since the commissioners do not convey any interest, but merely 
execute a power. 

The assignment of personal property need not be enrolled, and 
it vests all the bankrupt’s present and future property^ between 
the assignment and the confirmation of his certificate, in his 
assignees ; and the bankrupt cannot afterwards recover, release, 
or discharge the same, (o) 

The general assignment of a bankrupt’s personal estate does 
not, however, vest a term of years in his assignees, unless they 
do some act to manifest their assent to the assignment as it 
regards their acceptance of the estate ; and the same observation 
applies in principle to the bargain and sale of the bankrupt’s 
freehold property. The bargain and sale of the freehold property 
and the assignment of the personal is the execution of a statutable 
power by the commissioners given to them for a particular pur- 
pose, viz. the payment of the debts of the bankrupt. Nothing 
passes from them ; for nothing was previously vested in them : 
whatever passes, passes by force of the statute, and for the pur- 
pose of eflecting the object of the statute. The acceptance there- 
fore of any estate which might bo a charge on the creditors could 
not be within the scope of the trust or duty of the assignees ; and 
in this respect such |3ropcrty, whether leascliold for years or for 
lives, differs from the debts of tlie bankrupt or his unincumbered 
estate and effects. 

The assignees must elect to take peremptorily, (p) No formal 
election is necessary : but it may be presumed from their acts in 
pais, (q) Entry and occupation generally, without protesting in the 
first instance that they do not take possession as assignees of the 
lease, seems to be sufficient to bind them, although the bankrupt’s 
effects remain on the premises, and (hey deliver up the key after the 
effects are sold, (r) So any other voluntary act, such as payment 
of rent, will be evidence of tenancy; and if the tenancy is put in 
issue in an action of replevin between the assignees and the bailiff of 
the lessor, and the jury find that the assignees are tenants, this 

verdict will be conclusive evidence between the landlord and 

<>’ 

(o) Ex parle Froudfoot, 1 Atk. 252. (p) Hanson v. Stevenson, 1 B. & A. 

Evans v. Mann, Cowp. 569. Ashley SOS. 

V. Kell, 2 Stra. 1207. Kitchen v, {q) Thomas v. Kctteridge, 7 Taunt. 
Bartsch, 7 East. 53. 206. 

(r) Hanson v. Stevenson, tupra. 
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assignees on an action for rent. So dealing with the property 
as owners by selling it will bind them ; (0 although merely 
advertising it, without stating that they are in possession, will not 
have that effect, (u) So where assignees found a purchaser, and 
received a deposit, although the contact was afterwards aban« 
doned, without the assignees, however, shewing why they did noten- 
force it, Gibbs, C.J. thought under thecircumstances, the assignees 
were bound, (a?) But where the assignees allowed the bankrupt’s 
effects to remain on the premises nearly twelve months after the 
bankruptcy, and for the purpose of preventing a distress paid the 
rent due, intimating at the same time to the landlord, that they 
<lid not intend to take the lease unless it could be advantageously 
disposed of ; and soon after the effects were sold and removed 
the lease was put up to sale by order of the assignees, but there 
were no bidders for it ; although the assignees omitted to return 
the key for four months, | which, however, was not demanded;) it 
was held they were not bound as assignees of the lease, (^) 

Where the assignees, being chosen on the eighth of the month, 
permitted the cows of the bankrupt to remain on the premises 
(which were pasture ground) till the tenth, and ordered them to 
be milked there ; Lord Ellenborougli, C. J. held that the assignees 
thereby became tenants ; and, consequently, that the cows were 
liable to distress (:;) for rent accrued subsequent to such accept- 
ance. 

A release to the uiidertcnani of all liability during the residue 
of his terrij i<jr rent, or in respect of covenants reserved or con- 
tained in the underlease by the assignees, has been held to be no 
acceptance of the original lease. (n) In ail cases of implied accept- 
ance, it must be recollected that (be acts from which the accept- 
ance is implied are merely evidence of acceptance. In that light 
the release in question might be evidence of acceptance : but it 
appears in this case that, shortly after the release in question, 
(24tli June, 1817,) the assignees received a notice (4lh July) from 

(s) Hancock r. Welsh, 1 Slark. N. N. P. G. ‘290. 

P. C. J17. WJiedcr r. Bramah, 3 Cainph. 

(/) Page i*. Godden, 2 Stark. N. P. C. N. P. G, 310. 

310. ^jv) Welsh Myers, 4 Cainph. 

(u) Turner v. Richardson, 7 East. N. P. C. 368. K. v. Stoke, 2 T. 11. 
335. 4 -yi. R. r. Bamploii, 4 T. H. 348. 

(^) Hastings v. Wilson, 1 Holt, {a) Hill r. Dobie, 8 Taunt. 325. 
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the plaintiff to elect whether they would accept the lease ; upon 
which they immediately wrote to the plaintiff, positively refusing 
to accept it. Upon any other principle the case seems to be 
questionable ; for the release could only be valid upon the sup- 
position of their having accepted the interest out of which the 
underlease was derived. 

If the assignees occupy after having suspended their election in 
equity, they will be liable to pay rent as long as they retain pos- 
session, (a) And if they elect to take the lease, they cannot 
afterwards renounce, because it turns out a bad bargain, (b) 

Before the stat. 49 Geo. III. c. 121. a lessor could not compel 
the assignees to make their election : another inconvenience, like- 
wise was, that where they accepted the lease the bankrupt, 
although deprived of all his property, remained liable to all the 
obligations of the contract. In Wadham v. Marlow, (c) indeed, a 
plea of bankruptcy before that statute^was held to be a bar in 
debt for rent : but that decision depended more on the form of 
action, than upon any general principle. An action of covenant, 
however, might have been brought in all cases for non-payment 
of rent accrued after his bankruptcy, notwithstanding his cer- 
tificate; ((/) and assumpsit lay on parol holdings on the same 
principle: (e) for in Mills t?. Auriol ( jT) it was held that a bank- 
rupt lessee, though out of possession, was liable on his covenant 
to pay rent; and there is no distinction in this respect, in prin- 
ciple, between an action of covenant and assumpsit on a parol 
lease, (g) 

The stat. 49 Geo. III. c. 121. has provided that where assignees 
accept the lease, the bankrupt shall not be liable for rent accrued 
after such acceptance, or for any breach of covenant ; and if the 
assignees, on application, decline to make their election im- 
mediately, the lessor, his heirs or assigns, may apply, by petition, 
to the Lord Chancellor. If the assignees refuse to accept the 
lease, and deliver the indenture or other writing to the lessor, 
such a delivery on their part is a determination of the lease by 

JSs parte Maundrell, 2 Madd. trell v. Graham, Barnes 69. 

Ch. Ca. 315. (d) Mills V, Aui'iol, 4 T. R. 94. 

ip) Turner v, Richardson, 7 East {e) Bootr. Wilson, 8 East. 314. 

335. if) 1 H. B1.439. affirmed in K.B. 

(c) 1 H. Bl. 437. : but more fully 4 T. R. 94. 
reported in 8 EastI n. c. p. 314. Can- (gr) Boot v. Wilson, 8 East eupra. 
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virtue of the same statute, (h) In ex parte Scott (t) the Lord 
Chancellor gave the asfsignees ten days to make their election. 

An order may be made under the stat. 49 Geo. III. on the 
petition of the landlord to deliver up possession, and to execute a 
surrender of the bankrupt’s benefit in the lease, although it has 
been deposited in the hands of a thira person as a security : but 
the assignees cannot be ordered to deliver up the indenture of 
lease, because they have no power over it. (j) 

In ex parte t^u^ntock (A:) the Vice-Chancellor was of opinion 
that this, statute did not empower the Lord Chancellor tp deter- 
mine whether the assignees had made their election. The coun- 
sel for the assignees being called upon rejected the lease ; and, on 
affidavits being read, shewing that the assignees had mismanaged 
the farm, since they had been in possession, an issue was directed 
of quantum damnificatus. 

Where the bankrupt was tenant for years, and the landlord, 
being also assignee undbr the comniission, without having deter- 
mined the tepancj by a notice to quit, got the wife of the bank- 
rupt to leave the house, and let it to a new yearly tenant ; it was 
held that he was not entitled to retain the rent reserved on such 
new letting ; but that it should be carried to the credit of the 
bankrupt's estate. (/) So if an assignee purchase the estate of a 
bankrupt, without the consent of the creditors, he will be respon- 
sible for tlie profit or loss to the estate, (m) 

An action of trespass by clausum fregit is maintainable by a 
tfmant from year to year, who has become bankrupt after the 
trespass, and before the commencement of the suit ; and the right 
docs not pass by the assignment to his assignees unless "they inter- 
fere ; since the bankrupt may sue as a trustee for, and hks a good 
title against all but them, (n) 

If a surety enter into a bond with a principal, conditioned for 
the peiTormunce of covenants, contained in an agreement for a 
lease, such surety is still liable ; although the principal become 

(/i) parte Nixon, 1 Rose, B. C. 1 Buck. B. C. 189. 

445 . Ex parte Maundrell, 2 Madd. (Q Ex parte Wright, 2 Rose B. C. 

C. C. 315. Ex parte Whittington, 1 244 , 

Buck. B. C. 87. (jn) Ex parte Lewis, 1 Glyi and 

( 1 ) 1 Rose, B. C. 446. n. Jameson, 69. 

U) Chines,! Madd. Ch. Ca. (n) Clark r. Calvert, S 6 , Moor. 06 

76. 
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bankrupt, and be discharged under the 49ih Geo. 111. 1S1» 

s.l9.(o} 

The taking the benefit of an act for the relief of insolvent 
debtors, in consequence of which the property of the insolvent 
become^ vested in his assignee, hais sometimes been called a 
voluntary assignment, bec^iitse the law is hot compulsory on the 
debtor to execute thel&ssignment, as the case^ of the statutes 
affecting banbrupts.^^ The act of the 1st of the present king, c. 
109. (p) (which telates to England only), provides that prisoners 
in custoffy for debt may apply by petition to, the c^l^rt of insol* 
vent debtors, constijtutcd and erected by that act, in a summary 
way for a discharge ; and, upon filing their petition, they shall at 
the time of sujlscribing such petition duly execute a conveyance 
and assignment in such manner and form as the court shall direct 
of all the estite, rijght, title, interest, and trust, of such prisoner, 
in and to till thef^real and personal estate and efiects of such pri* 
soners, except wearing apparel and otber*neccssarics, not exceed- 
ing the value of SOf. ; so as to vest all such real^ and personal 
estate and efiects In the provisional assignee of the said court ; 
subjeetto a pfbviso, that in case such prisoner shall not obtain hie 
discharge by virtue of the said act, such conveyance and 4 issign- 
nient shall from and after the dismission of the petition of such 
prisoner, praying for his discharge, be null and void to all intents 
and purpose. By the seventh section of the same act it is pro- 
vided that, when the court shall adjudge any prisoner to be entitled 
to his discharge, it shall appoint a proper person dr persons to be 
assignee dr assignees of the insolvent for the pur|)oses of the act ; 
and when suc^ a^ignee or assignees shall have signified to the 
saidcouri! their acceptance of the said appointment, every such 
iiisolveni’s estate, effects, rights, and ‘powers, vested in such pro- 
visional assignee as aforesaid, shall immediately be assigned by 
such provisional assignee lo such assignee or assignees appointed 
by the court, as laltly’before mentioned, in trust for the benefit of 
such last mentioned assigne#br assignees^ and the rest of the 
creditor^ of eveiy^such insolvent, (g) 

A man will bl liable to express covenants after his discharge 
under an insolvent act, unless there is "a cliiiuse therein to save 

(o) Inglis V. Macdou||a1, Moor. Page v. Bussel, 3 M. & S.* 551. 

198. Welsh V. Welsh, 4 M. & §. 333. (//) Sect. 4. 

Martin v. Brccknell, S M & S. 39. {q) Irish act, 1 and 3 Geo. IV. c. 58. 



Chap. IV.] On assignments of leases. 521 

Uoli Ifroni future payment ; and the last mentioned act appears to 
contain no such clause, (r) 

By the 11th section of the stat. 56 Geo. III. c. 50. it is pro- 
vided that no assig^nee of any.bankrupt or any insolvent debtor's 
estate, nor any assignee under any b^l of^sale, nor any purchafer 
of the goods, chattels, stock, or crop of any person or persons en- 
gaged in husbandry on any lands'let to ikrm, shall take, use, or 
dispose of any hay, sitraw, grass or grasses, turnips, or other roots, 
or any other produce of such lands ; or any manure, ccunpost, 
ashes, seaweed or other dressings intended for such lands, and 
being thereon in any other manner and for any other purpose than 
the tenant could have done. 

By the stat 47 Geo. 111. stafc 2. c. 4. estates of traders, within 
the meaning of the laws relating to bankrupts, are liable to their 
debts in the hands of their heirs or devisees, as well debts by spe- 
cialty as by simple contract : but it is provided that, in the admi- 
nistration of the assets in equity, the specialty creditors are to be 
preferred. sect. 2. it is provided that this act shall not repeal 
the bankers’ act in Ireland, (33 Geo. 11. c. 14. Irish). But the 
act has been held not to apply to a case where the deceased had left 
off trade two years before his death, (s) 


The next species of a^signnients which may be mentioned are^ 
those which lake effect by mere operation of law on some collateral 
event, such as marriage or death, which alters the relation of the 
parties. 

Estates pur auler vie, the property of a feme sole, being freehold 
interests, are not a gift in layv to the.husband by marriage; He 
has, however, an.interest during the coverture in right of the 
wife, which is extendible for bb debt, and may be forfeited on his 
outlawry. But all terms for years, which a feme covert* is entitled 
to in her own right^ are by marriage Hip absolute gift to the hus- 
band ; not indeed without the pos8ibiHt|r of reverting to the wife : 
but the husband may by deed dispose of them during his life. 
They are likewise extendible for the debt of the husband; and, ifbe 
be outlawed or attainted, they are considered gifts in law for the 

(r) Marks V. Upton, 7 T. R, 305. (s) Hitchou r. Bennett, 4 MadJ. 

Colterell v. Hooks, Dougl. 97. ISO. 
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benefit of the king. If the wife survives, and the husband has 
made no disposition of the term during his life, she will be en* 
titled to it absolutely, paramount tp all collateral charges by the 
husband durinjg coverture : if the husband survives the wife, the 
tenn becomes his absolute property. (0 If a term be settled in 
trust for th|i separate use of the wife, previous to marriage, the 
wife may bequeath it without theconsent of her husband, notwith- 
standing coverture; jfnd the ecclesiastical court may be compelled 
to grant a probate of such a will, (ti) < 

It has been said that marriage will not entitle an alien hus- 
band to a term vested in the wife : but there has been no decision 
on this points In one case (i^) the subject was pressed on the 
court by ^e attorney-general on behalf of tlie crown : but the 
court gave np answer; probably, as the reporter observes, because 
the decree did not concern any right which the king might have, 
it being only to stay proceedings at law^ and to quiet the plaintiff 
in his possession. . The only reason advanced by the opposite side 
why a term should not be a gift by marriage to an alien husband 
was, because the wife might sue and be sued as a feme sole^ not- 
withstanding her marriage with him. A better reason, perhaps, 
might be grounded upon the well known rule, that an act of law 
operates to the prejudice of no person; and, consequently, the 
gift of the term being the legal effect of marriage might not take 
place in this case ; because it could only operate to the prejudice 
of the wife, by giving the king the benefit of the forfeiture on 
office found. 

If the wife is entitled to chattels real in auter droit as execu- 
trix or administratrix, although her marriage entitles the hus- 
band to the disposition of them during the coverture ; yet, after 
her death, they will not become bis properly, but will go to the 
administratof* de bonis non of the testator or intestate under whom 
the wife claimed. Such terms are, moreover, not extendible for 
the debt of the husband, neither are they subject to the conse- 
quences of his attainder or outlawry, (x) A bequest also of such 

(0 Co. Lit. 351. a. Young v. Ead- Lane 55. 
ford^Hob.S. . (v) Theobalds e. Duffoy, 9 Mod, 

(a) Taylor v. Rains, 7 Mod. 14S. lOS. Com. Dig. Alien C. 4. 

Stone v. Forsyth, Dougl. 707. Felti- (or) Co.Litt. 315. a. Ridlerv. Fun- 
place V. Georges, 1 Vcs. J. 46. Rich ter, Cru. Elia. 391. 

V. Cockell, 9 Ves. 387. Wikes’s case, 
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property, without her husband's consent, will vest it in the execu* 
tor of her will. (,y) 

Where the husband has a legal right to his wife's personal estate, 
equity will not interfere : but where there has been no settlement 
previous to marriage, or a settlement without contemplating^he 
property in question, and the husband and those claiming under 
him cannot obtain possession of such property without the assist- 
ance of a court of equity ; the wife is entitled to a reasonable 
provision, which is called her equity : and the same principle has 
been extended to children, (z) But this equity is personal to the 
wife^ and the court acknowledges no original title in the children : 
they can claim, therefore, nothing but what she secures to herself. 
An actual settlement is not, however, necessary to give title to 
the children ; and if there be a decree in a cause referring it to 
the master, although the wife die, yet the settlement must be made 
to the children ; yet evei^^after such a decree, and the approval of 
the settlement by the master, the wife may waive it before exe- 
cution; neither does the wife’s equity depend on the decree; 
therefore, where she died pending the suit, the children were held 
entitled, (a) 

This equity has been recognized as against the husband; (&) 
and his assignees, if bankrupt ;(c) and an assignment for valuable 
consideration will not bar it : (d) and on this ground injunctions 
have been granted to stay proceedings in the spiritual cout# 
against an executor for a legacy due to the wife, (e) From all 
the cases it appears to be immaterial who applies to the court, (f) 
The wife, however, may be examined, as in the case of a fine and 
consent to her husband taking the whole ; and if previous to mar- 
riage a settlement has been made of the husband's property, in 
consideration of the wife’s fortune, her portion, though consisting 

{y) Roberts OD Wills, Vol. II. 153. Ch. Ca. 362. Bassevi v. Serra, 3 Me- 

(s) Sec 5 Ves. 737. 

(a) Hernmatz v, Halthin, 1 Gl. and (djf Macaulay v. Phillips, 4 Ves. 15. 

Jam. 64. Like v. Beresford, 3 Ves. 506. Hill 

(b) Milner v. Colmer, 2 P. Wms. t>. Atkinson, 4 Ves. 530. 

638. Adams V. Peirce, 3 P. Wms. 11. (e) Mcalcs v. Meales, 5 Vos. 517. 

Brown v. Elton, 3 P. Wms. 202. Harrison v. Buckie, 1 Str. 239. Winch 

(e) Jacobson o. Williams, 1 P. Wms. v. Page, Biinb. 86. 

382. Bosvill V. Brander, 1 P. Wms. (/) 1 P. Wms. 459. 

459. Beresford v. Hobson, 1 Madd, 
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of choses ia action, is considered as purchased by him, and will 
go to bis executors, (g) So also, if an equitable interest is given 
to the wife for her life only, the court of chancery will permit the 
husband to enjoy it, without the consent of the wife, and without 
making any provision for her ; (h) and a purchaser for valuable 
consideration from the husband will be protected against her. 

Choses in action, the property of the wife, may be assigned by 
the husband : but the property will not be altered without a valu** 
able consideration. The trusts of terms for years which are in 
the nature of choses in action, indeed, seem to be an excep- 
tion : (i) but, in Macaulay v. Phillips, (A:) the master of the rolls 
made a qucere^ whether a trust of a term of years could be as- 
signed, so as to exclude the wife surviving, without a valuable 
consideration. 

But where the husband and wife were divorced a mema ct 
thoroy the court of chancery granted an injunction to restrain the 
hnsband from selling his wife’s term. (/) 

In a case reported {m) in Banbury’s reports, it appeared that a 
term for years had been assigned before marriage to trustees on 
trust to make leases for the benefit of the husband and wife:, 
after marriage the husband and wife assigned to one Sparke, in 
consideration of building the premises ; and Sparke assigned over 
bis interest for valuable consideration. After the death of the 
husband, the wife brought her bill in equity to be relieved against 
this lease, it having been made during coverture, and no fine 
levied. And nota^ adds the reporter, this bill must have been 
dismissed, as the proper remedy was at law : but that the defend- 
ants filed a cross-bill to be quieted in their possession, and for an 
injunction against any proceedings at law. It was insisted for the 
defendants in the original bill, that this lease being assigned by 
the husband and wife, who were ccslui que tritsts^ should bind in 
equity as much as if it had been assigned by the trustees. And per 
curiam ; if the trustees had been parties, they should have been 
decreed to execute the trust to the defendants, pursuant to the 

(gr) Prec. in Ch. 63. 3 Vern. 501. 7. Pitt v. Hunt, 1 Vern. 18. Tudor 
Prec. in Ch. 412. Garforth v. Brad- r. Samync, 2 Vern. 270. Waller r- 
ley, 2 Vez. 677. 2 Vcs. J. 607. Saunders, 1 Eq. Abr. 58. 

{h) See Elliott V. Cordell, Madd. (fc) 4 Vcs. 15. 

Cii. Ca. 149. V (/} Anon. 0 Mod. 43. 

(t) Sir Edw. Turner’s case, 1 Vern. (iw) Roupe v. Atkinson, Buub. 162. 
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assignment of the cestui que trusL Secondly, it appeared that the 
plaintiff in the original bill was present during the rebuilding, 
and took no notice of her interest : but this appeared to be only 
during the coverture. Thirdly, it was said, that the plaintiff after 
her husband’s death had affirmed the lease, by acceptance of rent : 
but of this there was no proof. For the plaintiff it was urged 
that she had both law and equity on her side, which ought to 
prevail against the equity alone : but to this it was answered, 
that the trustees were trustees for the defendants, who had the 
equitable interest. On the whole the original bill was dismissed, 
and an injunction decreed on the cross-bill : and, per Lord C. B. 
Eyre, Sparke was a purchaser for valuable consideration by 
building. Nor does he appear to have had notice : but if he had I 
should have been of the same opinion.” 

It has been a matter of much controversy, of late years, whe- 
ther it is absolutely necessary that the wife’s chose in action 
should be reduced into actual possession, during the life of the 
husband, in order to render his disposition of it valid. In the 
case of Hornsby v. Lee (w) Sir Thomas Plomer, then vice-chan- 
cellor, decided, that where the husband and wife had assigned a re- 
versionary interest of the wife in certain truststock, or security for 
the payment of an annuity granted by (he husband, and the 
person on whose death the wife was to take died, and then the 
husband died without doing any other act to reduce the stock 
into possession, the wife was entitled by survivorship, both against 
a partner and a general assignee under an insolvent debtor’s 
act, the benefit of which the husband had taken in his lifetime. 
It should, however, be remarked, that this case has not met with 
the approbation of the profession : and the inclination of the 
present vice-chancellor seems to be decidedly against its autho- 
rity. (o) 

In a recent work (p) by Mr. Roper, he lays down the following 
rule. An assignee of the husband for valuable consideration of 
the wife’s choses in action, whether they be immediately recover- 
able or be in remainder, or expectant upon an event which may 

(n) 2 Madd. 16. CoudscI, &c., by Tho. Canning, Esq. 

(o) Elliott V. Cordell, 5 Madd. Ch. (p) Treat, on Husb. and Wife, p. 

Ca. 140.; and Stamper v. Barker, 5 S35. Istvol. See also Mr. Canning's 

Madd. Ch. Ca. 157. See also Observ- observations on the case of Hornsby 
ations on a case lately submitted to v. Lee. 
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pcmibly happen during the marriage^ will also be entitled to 
liold them against the wife’s claim by survivorship. The reader, 
Mr* Roper continues, must consider the power of the husband to 
assign for value his wife’s reversionary choses in action as a point 
not yet finally settled. The opinions of most of the equity judges 
have been doubtful on the subject: but I am not aware, he observes, 
of any judicial opinion or decision that the assignee can not retain 
his purchase against the wife’s title by survivorship, except the 
determination of the present master of the rolls in the case before 
stated, (Hornsby v. Lee) and a dictum of Sir W. Grant, (1 Ves. 
and B. 405.) that a husband can dispose of his wife’s property in 
expectancy, against every one but his wife surviving. On the con- 
trary side stand the names of Lords Hardwicke, King, and Alvan- 
ley. With respect to the consent of the wife in such cases, Mr. 
Roper makes the following distinction ; (q) That when property 
is so given to the wife, either in remainder or contingency, as that 
the husband may release it at law, — if he assign it for value, the 
assignment will bind the wife in equity, so that her consent by 
way of confirmation, and to waive her title to a settlement, ought 
upon such principle to be received and recorded : but when the 
wife’s consent is ofiered to pass her reversionary interest by ana- 
logy to a fine at common law in favour of the husband or his 
assignee without valuable consideration, the court ought to decline 
receiving it, because no analogy exists between the two acts, the 
property not being in such cases assignable at law ; and there is 
no consideration to induce a court of equity to interfere. 

The husband cannot dispose of, neither can the wife consent to 
the disposal by her husband of her property, which cannot accrue 
during the marriage, either at law or in equity, (r) Neither will 
the court take her consent to part with her interest by survivor- 
ship, although she has a power of appointing the fund, in case 
she dies before her husband, (s) 

An assignment is a sufficient reduction into possession : but, if 
such choses in action are not reduced into possession during co- 
verture, they will belong to the survivor. (/) 

A decree in equity for a feme-covert to hold and enjoy lands 

{q) Roper on Hush, and Wife, Yol. I. Fraser v. Baillie, 1 Bro. Ch. Ca. 518. 
343. («) See Roper's Husb. and Wife, 

(r) Seaman v. Duill, 10 Yes. 580. Yol. I. S80. 

Lee t». Moggeddge, 1 Yes. and B. 118. (I) Squib v, Wyn, 1 P. Wms. S78. 

2 
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till a debt due to her is satisfied, or an award which is in the 
nature of a judgment, have the efiect of a legal extent or judg- 
ment, to alter the nature of the property, and to vest it abso- 
lutely in the husband, (u) 

Terms of years, and likewise the trusts of terms for years, are 
subject to the incident of joint tenancy, and will go to the sur- 
vivor ; (x) and marriage in the case of a feme joint lessee is no 
severance of the jointure, (t/) ^ 

Estates pur outer vie^ if not devised, are chargeable in the bands 
of the heir, if they come to him as special occupant as assets by 
descent, for the satisfaction of the specialty debts of bis ancestor; 
and, in case there shall be no special occupant, they go to the 
executors or administrators of the lessee, and are assets in their 
hands for the payment of debts generally, (z) the surplus (if any) 
being distributable as personalty amongst the next of kin. (a) If 
there be no special occupant, and the estate be devised, it will be 
chargeable in the hands of the devisee with specialty debts, in 
the same way as if the heir bad taken as special occupant, (b) 
But an action of covenant is not within the statute, (c) 

Although, in cases where the heir is special occupant, the statute 
of frauds made the debts of the ancestor binding on the heir, this 
was only personal on the heir in respect of the land; and, if the 
heir aliened before action brought, the specialty creditors would 
have been defeated, because the bond was no lien on the land, 
and the heir was not responsible for the value of the land aliened. 
This however was in some measure remedied in equity; and 
afterwards by the slat. 3 and 4 W. and M. c. 14. s. 5., (d) made 
perpetual by the 6 and 7 W. III. c. 14., it was provided that in 
such cases the heir at law should be answerable for such debt or 
debts, in an action or actions of debt to the value of the said land, 
so by him sold, aliened, or made over; in which cases all creditors 
should be preferred, as in actions against executors and adminis- 


Bates V. Dandy, s Atk. SOT. Jewsoit 
V. Moulson, 2 Atk. 417. Saddington 
V. Kinsman, 1 Bro. Ch. Ca. 44. Hum- 
phry V. Bullen, 11 Vin. 88. pi. 26. 
Eliot V. Collier, 1 Vez. 15. 

(«) See Lord Carteret v. Paschal, 3 
P. Wms. 197. Oglander v, Baston, l 
Vern. 396. 


(x) R. V. Williams, Bunb. 342. 

(y) Bracebridge v. Cook, Plow. 41 6. 
(x) See stat. 29 Car. 11. c. 3. 

(a) See stat. 14 Geo. 11. c. 20. 

(5) Stat. 3 and 4 W. III. c. 14. s. 3. 
See Toll, on Ex. 41 1. 

{c) Wilson V, Knubley, 7 East. 128. 
(d) Stat. 4 Ann. c. 5. s. 2. Irish. 
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tratorsy and such executions should be taken out upon any judg- 
ment or judgments so obtained against such heir, to the value of 
the said land, as if the same were his own proper debt or debts ; 
saving that the lands, tenements, and hereditaments bona fide 
aliened before the action brought, should not be liable to such 
execution. (</) There may now be an executor de son tort of 
such an estate for lives, since they are made personal assets by 
the statute of frauds, (e) 

Terms for years, including tenancies from year to year, and all 
minor interests of a fixed duration, form a part of the personal 
estate of every testator and intestate, and vest as assets in the 
executors or administrators by act of law. So, although a cre- 
ditor having a lien on a lease keeps possession of it, it is jubtwith- 
standing assets in the hands of the administrator who has the 
power of redeeming it, (/) Leasehold estates in Ireland are 
likewise personal assets in England, and may be sold here, (g) 

The legal estate in the assets is given to the executor solely 
for the purpose of paying the testator’s debts ; (//) and although a 
man may have two executors, one as to his chattels real, and the 
other as to his chattels personal, they are with respect to cre- 
ditors but one executor, and may be sued jointly, (t) The 
executor cannot devise or bequeath them; for if he dies, having 
made. a will, his executor will take them immec^lbly frpm the 
first testator ; and if he die intestate, they will go to the adminis- 
trator de bonis non. They are not subject to extents to the crown 
for his debt, nor liable to his bankruptcy; (Ic) neither can they be 
taken in execution by the sheriff on a fi.fa. (1) 

Executors and administrators are bound by the privity of 
contract of their testators or . intestates, and consequently are 
liable in the same degree as long as they have assets ; (m) not- 


(d) See 1 P. Wms. 777. Mitf. Ch. 
PI. 108. Shutlleworth v. Lay wick, 1 
Vern. 245. Powis v. Corbett, 3 Atk. 
556. Troughlon v. Troughton, 1 Vez. 
87, 

(e) Bradburn v. Kennardalc, 3 Mod. 
321. 

(/) Tinceut V. Shafl|^« Stark. N.P.C. 
507. 

(g) See Bligh v. Lord Daroley, 2 
P. Wms, 622. 


(/i) Wentw. Off. Ex. 8. 

(i) Rose V, Bartlett, Cro. CaiT. 293. 
(*) SBurr. 1369. Plow. 5|6. 525. b. 
(/) Ridlcr V, Punter, Cro. Eliz. 29 J. 
Farr v. Newman, 4T. R;«621. DalL 
Shcr. 146. Glib. Ex. 2l.^€adogaa v. 
Kennett, Cowp. 432. F. N. B. 87. £. 

(jw) Coghill V. Freelove, 3 Mod. 
325. Yentr. 210. IBI. Rep.441. Sim- 
mons V. Bolland, 3 Meriv. Ch. Ca. 
547, 


1 



529 


Chap; 1 V.] On assigmients of leases. 

withstanding the lessee has aliened in bis lifetime. If the lessee 
has not aliened in his lifetime, they are not at liberty to waive 
the term without renouncing the whole administration ; (n) and 
having once elected to administer, they then become liable out of 
their own proper goods for the rent and breaches of covenants 
running with the land, as long as the privity of estate continues: 
for nothing shall be assets but the surplus profits of the land ; 
and therefore the profits of the land proportionate to the rent 
being taken to his ovvn use, the executor or administrator is 
chargeable for it as his own debt. And it cannot be presumed 
in law that the land is of no value : but, on the contrary, the 
land shall be intended prima facie to be of greater value than 
the rent; (o) and if it should be of less, it may cither be al- 
leged specially, in order that a suitable abatement may be 
made, (p) or he may have the benefit of it by giving it in evi- 
dence. (q) 

it may, however, be remarked that, although the general 
doctrine on the subject seems to be as has been just stated, yet 
there is some confusion in the earlier eases. In the case of 
Clements r. Waller (r) it w^as said in argument, ^Mhat a judgment 
in covenant against an executor ought to bind the effects of the 
testator only, even where the breach is in the time of the exe- 
cutor, as is settled in Collins z\ Thoroughgood, Hob. 188., 
and in Bridgeinaii v. Lightfoot, Cro. Jac. 671.” Now this 
seems to be a rais-application of the principle of the cases cited 
to the case of Clements c. Waller: for the question in Clements 

Waller was whether the executors of the lessor (a spiritual 
person) were liable de bonis propriis on a covenant of warranty, 
in a lease not warranted by the Irish slat. 10 and 11 Car. I. c. 3.; 
on which point there can be little doubt. But in Collins v. 
Thoroughgood («) covenant was brought against an executor. 


(#•) Calyv. Jocelyn, Ak 34. Rojston 
Cordrye, 1^. 42. Paule v. Moody, 
S R/Olk Hap. lai. Bolton v. Cannon, 
1 Viditr. 271.^ Sackville v. Evans, 
1 Fream. 171. Tilney v. Norris, Carth. 
519. 

(o) The bailiffs of Ipswich o. Mar- 
tin, Cro. Jac. 411. Lord Rich v. Frank, 
Cro. Jac. 2S8. Hargrave’s case, 5 


Rep. SI. Anon. 1 Brownl. 56. Maule 
V. Moody, Palm. 116. 

(p) Maule v. Cacyffyr,Crb. Jac. 549. 
Howsc V. Webster, Yelv. 103. Billing- 
hurst V. Spearman, 1 Salk. 297. 

(g) Jevens v. ^iiiirridge, 1 Wms. 
Sauud. 1. ii* !• 

(r) 4 iiurr. 2134. 

(s') Hob. 1S8. 
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and the breach assigned was for default of reparation committed 
in the time of the executor, and damages having been assessed, it 
was moved whether the judgment should be de bonis propriisf 
and upon view of the precedents, the reporter observes, it was 
judged de bonis testatoris ; for noia^ says he, that it is the testator’s 
covenant which binds the executor as representing him; and 
therefore he must be sued by that name, (x) Bridgeman u. 
I>ightfoot ( ^) was as follows: — Tlie testator of the defendant 
being possessed of an advow son in gross, for a term of years, 
covenanted that he uould not assign his interest without offer 
thereof to the plaintiff; and (he breach was that the executor 
assigned without giving such notice, and the judgment was de 
bonis testatoris otily. From several other cases, ( 2 ) however,.Ae 
difficulty appears to rest in the manner of pleading; for the exe- 
cutor or administrator in possession i:^ chargeable us assignee as 
well as executor; and if he be so charged, he will be liable de 
bonis propriis for all breaches of covenant running with land 
wilfullj committed by him during his occupation. 

In a late case (a) it is stated that the defendant administered to 
the tenant under an agreement ; and on the sixth of February, 
1815, paid to the plaintiff (the landlord) oneye^r and a half’s rent 
due on Christmas day, ISI^, which was after the lessee’s death. 
On the thirtieth of December, 1814, he had sold 40,000 bricks 
from off the premises; and caused a board to be put up and 
to remain on the premises for several months, denoting that 
Che ground was to be let or sold, and referring for information to 
his (the defendant’s) agent. No offer was made by tbet^defendant 
to give up the premises to the plaintiff till eight months after the 
intestate’s decease, and then only a verbal offer was made. The 
estate was insolvent, and the defendant had received no profit 
from the premises. In an action for use and occupation he was 
charged in his own right for rent due after the decease of the 
lessee. The court held that he was not chargeable. Zkallas, J. 
delivered the judgment of the court ; and observed, — defend- 
ant can only be liable as the personal representative of his brother 

(or) S. C. Hetl. 171. Rajra. 553. Buckley r. Pirk, 10 

(^) Hutt. 54. Mod. 12. 1 Salk. S17. 

(z) Castilion v. Smith, Hutt. 35. (a) Remnant v. Brembradge, 8 

1 Brownl. 24. Tiloey r. Norris, Taunt 191. 

Carth. l Salk. 309. 1 Lord 
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(the lessee) who died intestate. The plaintiff sued the defendant 
generally^ and did not describe him as an administrator in the 
declaration. He must, therefore, be considered to have made his 
election, and charged the defendant as an assignee. Some^vU 
dence was given at the trial that the defendant had taken pos- 
session of the premises after the death of the intestate ; and that 
eight months after the death he offered by parol to give up pos- 
session* of the premises, or surrender the interest to the plaintiff ; 
but that the plaintiff had taken no notice of such offer, as it was 
not made in writing. It is quite clear that the plaintifll^ not hav- 
ing sued the defendant as administrator, could not recover from 
him in that capacity ; and it is equally clear that if the defendant 
were not in possession, he could not be liable to discharge the rent 
de honis propriis. For, in the first place, he might have pleaded, 
that the premises were of less value than the rent ; and, secondly, 
that he had no assets. It is unnecessary to determine whether it 
was requisite for him to plead the latter, as it was not proved that 
the defendant had such assets. The only question then is, whether 
he (the defendant) can be considered as having taken possession 
of the premises or not ? The note of Serjt. Williams (Jevens v» 
Harridge, 1 Saund. n. 1) goes to shew, that if the defendant had 
failed in proving that the premises had been productive of no 
profit, he might then have shewn he had no assets; and that jf 
Che premises were of less value than the rent, be was not bound 
to plead it specially, but might have the benefit equally by giving 
it in evidence. It was clearly proved at the trial that he had 
derived no benefit from the premises in question. The court at 
first doubted whether, as it appeared that he had taken posses* 
sion, it was necessary that he should surrender the premises to 
the plaintiff by an instrument in writing : but we are now of 
opinion that the offer to give up the possession by parol was suf- 
ficient ; and, consequently, that a surrender in writing was 
unnecessary. ” 

In the ^marginal abstract of this case it is stated generally 
that the intestate was lessee of the premises in question, an in- 
accur;:cy of .some importance wdtb reference to the opinion of the 
court thus expressed in the latter part of its judgment. The 
defendant was, it must be remembered, assignee of a tenant under 
an agreement only; he was at most, therefore, only a tenant 
from year to year. The next important fact is, that the estate of 

S M 9 
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the lessee was insolvent. There were, therefore, no assets pro- 
bably to administer. . Either of these facts may give a colour 
^ to the doctrine here advanced. Although the statute of frauds 
has required the surrender of a written lease to be in writing, 
there seems to be no objection to a parol surrender of a pa- 
rol tenancy from year to year : or if the court meant to say, that 
the administrator waived the administration altogether, it does 
not appear that there is any law which requires that such waiver 
should be in w'riting. Rut if we suppose a surrender in writ- 
ing to be necessary in ordinary cases, and the position before 
laid down be accurate, that an executor or administrator cannot 
w'aive the term without waiving the whole administration; if the 
defendant did not waive the administration, he became :^tual 
tenant, and his surrender must have been in writing, as it would 
have been in all ordinary cases. 

If a lessee mortgages his term, and then dies, the equity of 
redemption is assets in equity for the payment of debts gene- 
rally. (6) Therefore, if after the mortgage the termor become 
indebted to the same person on simple contract, the executor can- 
not redeem without paying the simple contract debt as well as the 
mortgage : (c) but it is otherwise, where any creditor of the tes- 
tator brings bis bill to redeem ; there he shall only pay the mort- 
gage money. On the same principle the bond of the ancestor 
becomes the debt of the heir, if he be special occupant ; and there- 
fore, if he comes to redeem a mortgage made by his ancestor, be 
must pay the bond as well as the mortgage debt. 

After the death of the mortgagor of a term, the co^qiusee of a 
judgment has a right to redeem from the conusee of a statute, 
who has taken an assignment of the term, without satisfying the 
statute ; for when the mortgagor dies, the equity of redemption is 
assets in equity ; and as the judgment shall be satisfied by assets 
in law before a statute, so shall it be in equity. And though the 
conusee of the statute has taken the assignment, yet that shall not 
take away the priority the judgment has in law. (d) 

If an adftiinistrator mortgages the term of his intestate, an^ 
makes his executor, and dies, bis executor or administrator shaUi 

(b) Watts V. Tlibinas, 2 P. Wms. 777. Sec Anon. 2 Vem. 177. 

{d) 2 Frecm. 90. 

(c) Coleman r. Winch, 1 P. Wms. 
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redeem, and not the administrator de bonis non^ because the 
administrator aliened the ^hole interest in law, and was in pos- 
session in his own right, (e) 

If an executor or administrator assign over his interest, he still 
remains liable by reason of the privity of contract; although he is 
no longer liable out of his own estate, but only so long as he has 
assets of his testator or intestate. (/) 

Where a term is specifically bequeathed, it will, notwithstand- 
ing, in the first instance vest in the executor by virtue of his 
office, for the usual purposes to which the testator^s assets should 
be applied ; and the legatee cannot enter till he has the executor’s 
special assent. The power of selling, which an executor may 
exercise even before probate, is incidental to his office ; the law 
making the person of the executor liable in cases of devastavit^ 
although in cases of collusion the assignee of the executor is 
liable as well as the executor. In equity the fund is liable, 
except as against a purchaser for valuable consideration, without 
notice. And the Court of Chancery will set aside a collusive 
assignment. 

An administrator durante minori cctale cannot sell leases except 
for special reasons ; as where there are no other assets for the 
payment of debts, (g) 

If one enter on the land leased for years, after the death of the 
lessee, dying intestate before administration granted, it seems 
that he will be considered executor de soil tort : (ft) and, indeed, 
there seems to be no other way in which he can become an exe- 
cutor de son tort with respect to a terra of years ; for with respect 
to a term of years in reversion there can be no executorship of 
this nature, because it is incapable of entry. (0 

Where (Ic) in an action by administrator de bonis non against 
the administrator of an executor de son tort for the recovery of 
a term, the defendant pleaded that the executor de son tort had laid 
out in payment of debts money to a greater amount than the per- 
sonal estate, the court held that this entitled him to retain (he 


( 0 ) Butter V. Bernard, 2 Frcem, 139. 
(/) Bachelors. Gage, Cro. Car. 188. 
Helicr v. Casberd, 1 Sid. 266. 1 

Freein. 288. Jenkins r. Hermitage, 
1 Freein. 377. Joddrell v. Cowell, 
Ann. ,^43. 


(g) Prince r. Synipsoii, 2 Aiidcr. 
132. 

(/i) Vernars case. Chij 116. 

(?) Kcnrick v. Burgess, Moor. 126. 
(k) Baker v, Beresford, 1 Keb. 285, 
S38, 893. 
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lease ; mad it was not necessary to shew that the executor de son 
tort paid money to fliis intent, for the property is altered with- 
out election of the party by operation of law; and if election 
''' were necessary, the administrator of the executor de soniort might 
make it. 

Where (/) the lessee made B. his executor, who made three 
persons his executors, and died ; and then the will of B. not 
having been discovered, administration de bonis non was granted 
to D., who assigned the term, and then B.'s will was discovered ; 
it was held that, although the executor of B. afterwards renounced, 
yet the grant of the term in the mean time was not good, because 
the grant of letters of administration was altogether void ah initio^ 
for as long as there is a will, and no renunciation by the exe- 
cutor, the ordinary has no power to grant such letters ; because 
the property is already in the executor. And the relation cannot 
help it, because no act can be made good which was originally 
absolutely void for want of power. Where, (;«) however, the 
letters of administration are not absolutely void in the first 
instance, but merely voidable, there a revocation of the letters of 
administration, and administration committed to another will not 
, avoid the mesne acts of the first administrator. (/?) Instances of 
this kind may easily be stated ; as, for instance, where the letters 
of administration are granted to one who is next of kin, or not in 
the proper order : in these and the like cases the administration is 
not void, because at the common law the ordinary had a right to 
grant the administration to whom he pleased. 

The purchaser of a leasehold estate from an executor need not 
see to the application of the purchase money, nor need there be any 
recital in the assignment to him of the purpose for which it is sold. 
But if on the face of the assignment it appears that it was made in 
satisfaction of the private debts of the executor, this will be a 
fraud against the persons interested under the will ; and a court of 
equity will relieve against it, unless from length of time, or other 
^circumstances, it may be presumed that the assets have become 
the property of the executor, (o) If the lessee dies in the middle 

(0 Abram v. Cunningham, 2 Lev. Macleod v. Drummond, 17 Yes. 152. 
182. Ray v, Ray, Coop. 264. Aylesbury 

(m) Packman’s case, 6 Rep. 18. b. v. Hervey, 3 Lev. 204 . Hoyle v. 

(n) Und. Lundon, 3 Keb. 839. Whale v. Booths 

(•) Bonay^f. Ridgeway, 1 Cox 145. 4 T. R. 625. n. (a) 
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of a quarter, the executor or administrator shall be allowed for 
tbe profits taken by the intesta^ during his life, (p) 

We next come to assignments by tbe act of the party ; which 
may be either by deed or other writing to take effect in the 
lifetime of the grantor, or by a specific devise or bequest in 
his will. 

Agreements for the sale of leasehold interests may be enforced 
in equity in the same way as agreements for the sale of apy 
other species of |)roperty. With respect, however, to the title 
of the lessor of the assignor, courts of equity can give no 
assistance to purchasers by way of enforcing the agreement, 
if the production of tiie lessor’s title has not been a subject 
of express stipulation at the time of the contract. But it has 
been thought reasonable, on the other hand, that a purchaser with- 
out notice of the lessee’s inability at the time of the contract shoj^ld 
not be compelled by the vendor to complete his purchase.(5r) 

Where a good title can be made, subject to a pecuniary charge, 
tbe court may compel specific performance on the assignor’s 
giving security against the charge: but in Fildes v. Hooker (r) 
it was held that a lessee, subject to covenants, could not compel a 
apecific performance, although he offered to . indemnify the pur* 
chaser against the covenants; because in effect the vendor could 
not secure to the purchaser the specific property for which he 
had contracted, and only proposed to secure to him a pecuniary 
compensation in value iti case he should lose the possession. 
If there is any delay after the agreement in enforcing the per- 
formance of it, equity will not apportion tbe price according to 
the time elapsed, (s) 

If the vendor of a lease, in which is a covenant not to assign, con- 
tract to assign his interest, it is incumbent on him, and not on the 
purchaser, to procure the lessor’s licence. (/.) So where the lessee 
assigned all his efiects to B. for the benefit of creditors, and, among 
other things, a lease containing a covenant not to assign without 
licence, and B. agreed to assign to D.’s nominee ; it was held 
that, to support an action on this agreement, B. must shew that 

(p) Mitchell t;. Meesc, Skinn. 649. (r) 2 Meriv. 4‘it. 

(q) Sugd. Vend, and Purch, 240. («) King v. Wiglilman, I Anstr. 80. 

4lh edit. Crisp v, Lloyd, 5 Taunt. 24a. 
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be bttd leisor’s consent to assign, although D» bad taken 
possession, cui down the crops, ind paid part of the consider^ 
atioii. («) 

The ItOjUice need not be in writing unless the terms of the 
condition require it; and after it is once given, an assignment 
maj be made in purshance of it, even after the lessor has granted 
the reversion to another. (:r) If, where the lease requires a 
written licence, the lessor gives a parol licence by way of snare, 
a court of equity will relieve on the ground of fraud, (y) 

^|n a late case (is) the defendant purchased a leasehold estate at 
a public auction, subject to certain conditions of sale, which were 
that the purchaser should immediately pay down a deposit in 
part of the purchase money, and sign an agreement for payment 
of the remainder within twenty-eight days from the day of sale, 
when possession should be given of the part in hand ; and that the 
purchaser shfiuld have proper conveyances and assignments of the . 
lec^s without requiring the lessor’s title, on payment of the remain- 
der of the purchase money.” Assumpsit was brought by the vendor 
against the purchaser for the nonperformance of the conditions 
of sale on his part. After a verdict for the plaintiff it was moved, 
jn arrest of judgment, that the plaintifts had not set out their title 
or averred a tender of a proper conveyance to the defendant. It 
was held that the plaintiffs were not bound to set out their 
title; and that allegations, that they were ready and willing to 
convey, and actually offered to convey, were equivalent to a 
performance of the conditions on their part. With respect to 
the first point it may be observed that it was clear that what 
the buyer did not stipulate for or require, the vendor was not 
bound to state. With respect to the second, namely, the default 
in averring a tender of an assignment, Dallas J. in delivering 
the judgment of the court, observed, the rule is clear that if 
performance of an act be rendered impossible by the default of 
the one party, it dispenses with the necessity of the other party’s 

S verment, or proof of the fact ; and if that rule be applied to 
lis case, the objection vanishes. There is then a substantial 
right of action on the record ; and whether the pleadings are so 

(ti) Mason v. Corder, 2 Marsh, R. 2 T. R. 430. 

S32. O) Richardson v. Evans, S Madd. 

(je) Walker v, Bellamy, Cro. Jac. Ch. Ca. Sli. 
lOa.^ Roe d. Gregson v. Harrison, (%) Ferry Williams, 8 Tawit. Of . 
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formally drawn, as to be good upon demurrer, it is bot uecessai^y 
now to consider ; for this motion is in arrest ;Of judgment, when 
the omission of form, and even df substoni^, is aided by the 
verdict. The secbnd (special) count differs from the firsts in the 
second count nothing is said of the purchaser having conveyances 
without requiring the lessor^s title; but tli^ agreement is set 
forth, that the one shall assign, and that the other shall accept ; 
and then comes an averment, not merely that the plaintiffs were 
ready and willing to convey and assign, as in the first count ; but 
that they actually offered to convey and assign, and that thd 
defendant refused to accept. To this count it is objected, first, 
that there is no title specially set forth ; secondly, that title is not 
even generally alleged ; and, thirdly that there is no averment of 
the actual tender of any conveyance or assignment; and it is true 
that title in the lessor (vendor) is not alleged. It becomes, 
therefore, unnecessary to consider the distinction between title 
specially set forth, and title generally alleged. If it be nfgeA 
that, under the facts of the case, such allegation would be neces- 
sary, and that the want of it would be bad on demurrer, the 
answer is, that we are not now to decide on demurrer, but on a 
motion in arrest of judgment ; to that ground, therefore, and to 
that only, must our consideration be confined. It becomes, there- 
fore, necessary to refer to the agreement and breach, as stated in 
the second count of the declaration. The contract alleged is an 
agreement by the defendant to purchase, and by the plaintiffs to 
assign and convey, a certain leasehold estate of them, the plain- 
tiffs ; and after verdict it must be taken that the contract alleged 
was proved. Nothing is said as to a title or right to convey : but 
it is insisted that, in legal construction, an agreement to assign 
and convey imports a right to assign* and convey. Be it so for 
the purpose of argument ; for, if such be the construction which 
the law will put upon the contract, it must be taken that the 
assignment offered was of that description. It is sufficient to set 
forth in the declaration the agreement in the terms in which it 
exists. The same construction must be applied to the contract, 
and to the statement of the contract in the declaration and this is 
done in the present case. Supposing it necessary to prove under 
such an agreement an offer legally to assign, it must be taken 
after verdict that this was proved at the trial, inasmuch as without 
such proof, in the present view of the case, the plaintiffs could 
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not havo recovered. As to the remaining objection, the want 
of an actual tender, ^ it will be sufficient to say that the objection 
becomes weaker when applied to the second count, than it was 
when allied to the first; for in this second count is alleged an 
actual ofler to convey by the plaintiffs, and an actual refusal to 
accept such conveyance by the defendant. The case seems suffii* 
ciently clear: but if any illustration be required, it may be derived 
from Mason v. Corder,(£^) the last case decided on this sutjjeet in 
this court There, in an action upon an agreement to assign a 
lease, it was urged in arrest of judgment that the plaintiffs 
should have averred and proved, not only that he was ready to 
make a good title, but that it was in his power to have done so. A 
new trial was granted upon the merits, so that the case did not turn 
upon the point, whether the judgment ought to be arrested. But, 
ih delivering the judgment of the court, Gibbs, C. J. said, The 
action cannot be maintained, unless the plaintiff did offer, and was 
able and shewed that he was able to do that for which he agreed. 
Possibly the plaintiff may prove that circumstance on another 
trial, which does not appear in this report, that the plaintiff was 
in a condition to procure, and did procure, that which he was 
bound to procure, the assent of the lessor. Now it could not 
be done on a future occasion, if the want of such an averment 
would have excluded such proof ; nor would it on the same ground 
have been proved on the trial had, and yet for w^ant of such 
proof the new trial was ordered. Without, therefore, having in 
terms averred, the ability to make is involved in the averment of 
being ready and willing to make an assignment, and of having 
tendered and offered to assign ; and becomes of necessary proof 
on the trial, to enable the plaintiff' to recover. The rule being 
that whatever is sufficiently alleged to let in proof, and without 
which proof, the plaintiff must have failed, will be intended after 
verdict to have been proved.” 

In Smith Wheeler, {b) S. M. being possessed of a term ofyears 
assigned it on certain trusts to B. and C., of whom B. dissented : 
the plaintiff claiming under the demise of C. recovered. Lord 
Hale, as reported by Ventris, said, C. is a good lessor, for the 
other trustee’s disagreement makes the estate wholly bis.” The 
same opinion is given by Keble in these words. The assignment 


(«) AntCy 536. 


(h) 1 Ventr. 128. 2 Keb. 7T2« 
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being of a chattel is in both the assignees till the di^greement of 
B., and then is wholly in C.” The doctrine here laid down by 
Lord Hale was adverted to in a late case (c) before Lord 
Eldon, on a bill filed by a vendee, for specific perflbrtnance. 
The question was not properly raised on the record : but in 
effect it was, whether where there were three devisees of freehold 
estates in trust to sell, a release by one to the other two operated 
as a disclaimer, so as to enable the other two alone to make a valid 
conveyance to a purchaser. The case of Crewe v. Dicken (d) 
was cited. The Lord Chancellor said, that it had been taken for 
law from an older period than the date of Crewe v. Dicken, and 
sanctioned by Lord Hale, that if an estate is conveyed in trust to 
two persons, and one will not act as a trustee, the estate vests in 
the other. If, therefore, the party executes a simple instrument, 
and under his hand and seal declares that he disclaims, that is, 
dissents from being a trustee, the fact must be taken to be that 
be is no trustee : but in Crewe v. Dicken the difficulty occurred, 
that the party conveyed his estate to the other trustees. Lord 
Loughborough thought that that was different from a mere dis- 
claimer, because he could not execute a release without having 
assented to the conveyance to himself. In that case there were 
also specialties : the individuals were particularly described, and 
the directions for the form of the receipt were such, as made it 
impossible that a proper receipt could be given, unless the trustee 
who had disclaimed, joined. If the essence of the act is dis- 
claimer, and if the point were res Integra^ he should be inclined 
to say, that if the mere fact of disclaimer is to remove all diffi- 
culties, and vest the estate in the other trustees, a party who 
releases, and who thereby declares that he will not take as 
trustee, gives the best evidence that he will not take as trustee. 
The answer that the release amounts to more than a disclaimer 
is much more technical than any reasoning that deserves to pre- 
vail in a court of equity. At another day his Lordship observed^ 

the more one examines the distinction between disclaimer and. 
release, the less one sees the worth of it. In this will, the testa- 
tor declares that the receipt of the trustee or trustees, for the 
time being, shall be a sufficient discharge ; but the shape of the 

(c) Nicolson v. Wordsworth, 2 (rf) 4 Vcs. 97. 

Swanst. Ch. Ca. 369. 
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record is such that I cannot decide the question. My opinion is, 
that if a person, who is appointed a co-trustee by any instrument, 
executes no other act than a conveyance to his co-trustees, ivhere 
the meaning and intent of that conveyance is a disclaimer, the 
distinction is not sufficiently broad for the court to act upon. 
What is the thing called a disclaimer? I have seen some pre- 
pared by the ablest conveyancers in a form like this : — ‘ I hereby 
declare that I have disagreed, and hereby disagree, &c., and here- 
by diclaim, &c.’ What is the effect of that ? That is sufficient. 
I can find no case which has decided, nor can I see any reasona 
for deciding that, where the intent of the release is a disclaimer, 
the inference that the releasor has accepted the estate shall pre- 
vent the effect of it.” The case in Ventris, his Lordship said, 
was an assignment of a lease to two persons, one of whom ex- 
presses his dissent ; but, if we consider the difficulty attending 
conveyances to uses, he thought that he should be compelled to 
aay that Lord Hale’s doctrine would not apply ; and that a party 
could not disclaim in the case of a conveyance to uses, except by 
release with intent to disclaim. His Lordship was aware, how- 
ever, that from the practice of conveyancers, if he were to say that 
on any difiSculty in principle a disclaimer could not be effectual, 
he should shake titles innumerable. It appeared by the answer in 
this case that the trustee, wishing to disclaim, executed an ind a- 
ture whereby he bargained, sold, released, quitted claim, and 
conveyed to his co-devisees, their heirs and assigns, all and sin- 
gular the lands, tenements, and real estates of their testator. 
The following decree was taken by consent ; It appearing to 
the court that the release bearing date, &c., was meant to ope- 
rate as a disclaimer, his Lordship doth declare that the defendant 
C. is not a necessary party to the conveyance, &c.” (e) 

Where (/) the purchaser of an estate deposited a sum of 
money with an auctioneer, as part of purchase money, till the 
vendor could make out a good title, according to the conditions 
of sale ; and afterwards no good title having been made, although 
the treaty pended four years with the auctioneer, during which 
no demand was made for repayment of the deposit : it was 'held 
that the auctioneer was not liable to the purchaser for interest on 

(e) See Townsoa v. Tickell, 3 B. & (/) Lee r. Muna, 8 Taunt. 45. 

A. 31. 
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the deposit* Dallas^J. observed^ that the question of an ‘auc- 
tioneer's liability to interest had in many cases been raised, but 
in none decided. The principal and auctioneer stand on very 
difTerent ground. The principal contracts with a purchaser that 
he has a good title to the estate to be sold ; and on the faith of 
that induces the purchaser to divest himself of the possession of 
his money : but the auctioneer's contract is only to hold the 
money; and, at the moment when one of the parties becomes enti- 
tled to it, to deliver it to such party. After failure to complete 
the contract, demand made on (he auctioneer for the deposit 
money, and, refusal by him to return it, I should think that the 
purchaser might possibly be entitled to interest from the time of 
auch refusal ; and that the auctioneer would, under such circum- 
stances, retain the money at his peril." The case of Edwards v. 
Hodding(g) was distinguished. It was decided on special cir- 
cumstances ; there the defendant was attorney to the vendors as 
well as auctioneer and was cognisant of the defect in the title, 
before he paid over the money to the principal. He paid it over 
nevertheless; and Dampier, J. held that the plaintiff was entitled 
to recover on that express ground. (//) 

It may be here observed that the auctioneer is the authorized 
agent of both parties, under the statute of frauds. His receipt 
for the deposit, if he state (he terms and essentials of the contract, 
or refer to (/) some writing by which the terms may be ascer- 
tained, is a sufficient memorandum of agreement. He is the 
authorized agent of the purchaser, although the purchaser has an 
agent to bid for him at the sale, (il:) 

Where A., having sold certain premises to B., assigned them b(y 
an indenture containing a proviso that B. should not assign over 
till the whole of the purchase money should have been paid ; 
and B. and C. covenanted for themselves, their executors and 
administrators to pay the money ; the premises having been taken 
in execution for the debt of B., who bad not paid the purchase 
money, and sold by the sheriff to D., who paid a deposit, and 

(g) l Marsh. 377. 5 Taunt 815. 625. S. C. 1 Marsh. S58. 

S.,C. (t) BlagdL ‘11 V. Bradbear, 12 Vcs. 

(5) See Burrough v. Skinner, 5 471. 13 Ves. 473. 7 Bast 569. 

Burr. 2639. Calton v. Bragg, 15 East (Ar) Emmerson i;. Heelis, 2 Talent 

Maberly v. Robins, 5 Taunt 3S. 
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agreed to complete the purchase on having a good title : it was 
held that the non-payment of the purchase money by B. was a 
sufficient objection to the title^ to enable D. to recoVer back the 
deposit, in an action against the sheriff for money had and 
received. (/) So where (m) a landlord had given notice to the 
lessee under a covenant in the lease that he would re-enter if 
the premises were not put in repair within three months ; and the 
lease was afterwards sold by auction, without informing the 
vendee of this circumstance: it was held that he might recover 
bis deposit, although he knew the dilapidated state of the pre- 
mises. 

Where (n) there was a special agreement for the purchase of 
a house, which appeared to be neither stamped, nor signed by 
either of the parties, nor by the auctioneer, the vendee was held 
entitled to recover back his deposit, as money had and received. 
It was incumbent on the defendant to shew that, on the plaintiff’s 
demanding his deposit, he tendered an assignment. 

Where (o) A. agreed to purchase of B. the remainder of a 
term, and B. delivered to him the indenture of lease in order to 
have an indenture of assignment drawn out, and then A. obtained 
an enlargement of the term from the original landlord, and 
refused to accept an assignment, or to pay the full price; because 
B.’s undertenant had removed some of the fixtures. It was held 
that B. might insist on his accepting an assignment, and on de- 
mand and refusal might maintain trover for the lease. 

The following case, although not the case of an agreement for 
the sale of a legal interest, deserves notice here. It arose upon 
an agreement for the sale of the interest of a plaintifl^ under an 
agreement for a lease. (;?) In the year 1796, an agreement was 
entered into between the agents of the Duke of Bedford and one 
Scrimshaw, for the grant to the latter of a piece of ground 
intended to form the south-west side of Tavistock-square, on a 
building lease, the term 99 years, at a pepper-corn rent for the 
three first years, and 42/. for the remainder of the time. A 

if) Elliott V. Edwards, S B. and P. P. C. S77. 

181. (o) Parry v. Frame, 2 B. and P. 457. 

(m) Stevens v. Adamson, S Stark. (p) Baxter v. Conollj, 1 Jac. and. 
N. P. C. 422. W. 576. 

(r) Adams t>. Fairbain, 2 Stark. N. 
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proposal for the lease, specifying the terms and the building 
conditions, was inscribed in a book kept by the duke’s agents at 
their office; and the following memorandum was signed by Scrim*' 
shaw at the foot of it, — “27th July 1796, the above proposal 
agreed to this day by me. Henry Scrimshaw.” In May 1800, 
Scrimshaw agreed to assign his interest in the premises to the 
defendant, who in 1805, no buildings having been commenced, 
agreed to sell it to the plaintiff; and on that occasion the following 
memorandum of agreement was drawn up and signed by the 
plaintiff. Memorandum : 1 the underwritten Samuel Baxter 
do hereby agree with Charles Conolly, Bsq. in consideration of 
his giving up to me all his right and interest of and in 140 feet of 
ground fronting Tavistock-square, by a depth of 80 feet, forming 
the corner of the said square, and of an intended street to be 
called New Frances-strect, which ground was originally taken by 
Mr. Henry Scrimshaw of the duke of Bedford, at the yearly rent 
of 43/., under conditions for building thereon, &c. since vested in 
the said Charles Conolly, to fulfil, perform, and keep the terms 
and conditions mentioned in the memorandum kept at the duke 
of Bedford's office for that purpose, &c. and also to well and 
effectually secure to the said Charles Conolly, his executors, 
administrators, and assigns, for the whole building term in the 
said ground, an improved yearly ground rent of 40/., over and 
above the said original ground rent of 43/. payable to the duke of 
Bedford, with such covenants and conditions for securing the 
same clear of all deductions, as are contained in the lease of the 
duke of Bedford. The said ground rent amounting to 88/. tocom« 
mence from Midsummer 1806, the said Samuel Baxter observing 
the conditions aforesaid, May 18, 1805.” Under this agreement 
the plaintiff paid to the defendant according to the terms of the 
agreement 40/. per annum, from 1805 to 1816 : but he did not 
begin building; nor did it appear that he had ever taken pos- 
session, or at least made any use of the land. Some arrears of 
the annual payment being due, the defendant in Faster term 
1819, brought an action of assumpsit on the special agreement; 
and there was also a count for use and occupation against the 
plaintiflT for the recovery of them. At the trial Abbott C. J. was 
of opinion that the fact of the plaintiflT’s having made the pre- 
vious payments was conclusive evidence of his having taken 
possession of the land; and the jury under his direction found a 
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verdict Tor the defendant in equity, (the plaintiff at law). A writ 
of error, which was still pending, had been brought on the judg-r 
ment entered upon this verdict. The bill filed after the verdict 
charged that the defendant was not able to make any title to the 
premises, and that being surrounded by lands belonging to other 
proprietors over which there was no right of way they were inac- 
cessible, and prayed that the contract might be delivered up to be 
cancelled, — the money that had been paid by the plaintiff to the 
defendant refunded, — and an injunction to restrain the defendant 
from proceeding upon the verdict, or otherwise for recovery of 
the 40/. per annum. The defendant in his answer said, that at 
the time of the agreement the plaintiff was well aware of the 
nature of his interest in the premises; and insisted that he was 
not entitled according to the true meaning of the contract to any 
evidence of title, or to any title except the agreement signed by 
Scrimshaw, and that by which Scrimshaw assigned to him, or that 
if originally he bad a right to call for a title, he had since 
waived it. 

On a motion for an injunction, the lord chancellor said, 

whether the defendant can succeed in the action which he has 
brought has nothing to do with the agreement. The question be- 
fore me is, whether 1 ought to permit him to bring an action for 
the recovery of the 40/. ? 1 state this as a case in which 1 have 
not a particle of doubt. The meaning of this contract is no 
more than this : if you (the defendant) will put me in tlie 
same situation as yourself with the landlord, whether it be a 
contract for an interest or goodwill, I will undertake not only for 
the rent, but to pay you an annuity of 40/. a year. This is in 
1805. It may be there is no road : but the landlord may say, if this 
house is to be built in this corner it is part of the square; and what 
accommodation they may have it is for them to enquire before 
they enter into the agreement. From 1805 to 1816 payment is 
made under this agreement. Was it ever heard, after ten years, 
that it could be^rgued that the parties who had signed the 
agreement, and acted upon it for that time, can pretend to say 
that they did not understand what they were about ? It is said 
the duke of Bedford (the landlord) is not bound to grant a lease. 
I cannot say whether he is or not : if the terms and conditions 
had been performed, be would have been bound. But supposing 
he is not bound, and the court certainly will not execute a con* 

1 



645 


Chap. IVJ On assignmentB of leases. 

tract for the sale of a good will ; at (he same time it will not 
enjoin against any proceeding at law under such an agreement. 
Suppose, for instance, there is a contract for the good will of a 
shop; it cannot be conveyed, and the cQurt would say. Go and 
make what you can of it at law. If you can recover very well, we 
won’t prevent you; if you cannot, very well again, we won’t assist 
you. The question here is, taking this as a contract for an equitable 
interest, or for (he benefit of the honour of the duke of Bedford, 
provided the party has done what he engaged to do, what right 
have I to restrain the defendant at law ? If he has mistaken bis 
action, you have your defence at law : — but what equity has the 
plaintiif to come here at this distance of time ? This is not a 
case in which a positive title is agreed for; but it is conditional: 
you are to perform certain things before a title can be asked for. 
1 am therefore of opinion that there is not a particle of equity in 
this application.” From Lord Eldon’s judgment in this case, 
although he appears to rest in some measure upon the delay 
of the plaintiff, it does not appear that the general principle 
laid down by him was any thing more or less than that in 
cases of the agreement to assign a good will, the court 
would not interfere either on the one side or the other; i.e. 
either to enforce the contract, or to restrain proceedings at 
law. 

The purchaser of a leasehold interest must in equity be held to 
have contracted with full notice of the clauses of the lease, at the 
time of (he sale, because he might have looked into the lease 
before he entered into (he contract. Therefore where (y) on a 
sale in lots of certain premises, the particulars of which stated 
them to be held under one lease reserving rent, and that the pur- 
chaser of one particular lot was to be exclusively subject to the 
rent; it was held that (he other purchasers could not objt^et to 
the title on the ground of a clause of re-entry on non-payment con- 
tained in the lease. 

After judgment against the purchaser of a leasehold house and 
furniture, in an action at law for breach of contract, the vendor 
has a litn upon the house and furniture; and, in case of bank- 
ruptcy! may prove under the commission for any deficiency, (r) 

( 9 ) Walter e. Mauade, I Jac. and (r) Ex parte Lord Seaforthy 10¥ea. 

W. 181. 885. 1 Rose B. C« 306. 

2ir 
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Voluntary assignments in the lessee's lifetime must be by 
'ivriting; and it has been determined that, although less than 
three years of the term remain unexpired, the assignment does 
not come within the exception of the second section of the 
statute of frauds, (s) Whether the assignment of a parol lease 
should be assigned by writing seems to be a question, although 
it has been ruled so at nisi prius.(l) An equitable assign- 
ment indeed may be made by depositing the indenture of 
lease with a creditor : but this gives no legal title ; although 
it has been held that a bill in equity may be maintained 
against such a creditor for the specific performance of a cove- 
nant running with land, (u) The lord chancellor said, it was 
not material whether the creditor took it as a pledge, or as a 
purchase: he cannot take the estate, and refuse the burthen. If 
he is entitled to the legal conveyance, equity will consider him as 
actually having it as against the landlord. Under particular 
circumstances also the want of a formal conveyance has not been 
attended with disadvantage at law. Where (x) for instance a 
defendant, supposing himself the representative of a lessee for 
years, sold the term, and delivered the lease to the plaintiff, but 
without any written assignment or formal conveyance, saying the 
premises were his, and if any thing happened he would see the 
plaintiff righted ; it was held that the plaintiff might maintain an 
action for money had and received against the defendant on the 
rightful administrator ousting the plaintiff by ejectment. The 
court said they did not wish to disturb the rule of caveat emptor 
in those cases where a regular conveyance had been made to 
which other covenants could not be added ; because a seller only 
covenants for his own acts, and the acts of those claiming under 
him: but here the whole passed by parol, and proceeded on a 
misapprehension of both the parties that the defendant was the 
legal representative of the lessee. A parol agreement to deposit 
a lease when granted, as security for money, is not an equitable 
mortgage, (t/) 

Where (z) the defendant being possessed of certain stables in 

(^) Anon. 1 Veotr. Sfi2. (4?) Cripps r. Reade, 6 T. R. 606. 

(<1 Bolting r. Martin, 1 Campb. (^) par(eCooTnbe,4Madd.240. 
N.R.C. $17. (z) Pricer. Leyburn, 1 Gow.N.P.C. 

(u) Lucas V, Comer ford, I Vea. J, |09. 

ssy 
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which he carried on business as a coachmaster, and also of divers 
horses, carriages, and other chattels on the premises, in con- 
sideration that the plaintiff would take possession of the said 
stables, and become tenant of the same, and buy the horses 
at 410/., by parol undertook to pay the plaintiff any money which 
he mi^ht be compelled to pay for arrears of taxes or rent, this 
was held not to be an ag^reement within the third section of the 
statute of frauds for the passing an interest in land. So where {a) 
a tenant having agreed by parol with his landlady, that if she would 
accept another for her tenant in his place (he being restrained 
from assigning without licence) he would give her 40/. out 
of JOO/., which he was to receive for the good will if her consent 
were obtained ; behaving received the 100/. from the tenant who 
was cognisant of the agreement, it was held that the landlady 
might recover in an action for money had and received, because 
the consideration being executed, it was out of the statute of 
frauds as a contract for an interest in land. 

No particular form is requisite in an assignment. The only 
directions of the statute are, that it shall be by deed or note in 
writing, and signed by the party making it : it has been held, 
therefore, that it may be by any note in writing not purporting 
to be a deed, and requires no sealing or delivery. (6) If, however, 
it is the assignment of u reversion after an underlease, there 
clearly flic grant must be by deed, as in all other cases of the 
grant of a reversion, (c) 

I'he word assign"' in an assignment is said to be as general 
a word of covenant as “ demise” in a lease, (rf) Nor is it more 
extensive in eftect; for if tenant for life leases for years, and the 
lessee assigns ail his estate tarn amplo modo et formd^ as he ought 
to have it, this implies no warranty beyond the life of the tenant 
for life, (e) 

The proper mode for a joint tenant to convey his estate to bis 
companion is by release : but if he grant or assign it, it is well 
enough. {/) So where A. and B., a feme sole, were joint tenants, 

(а) Griffith r. Young, 12 East. 613. (rf) Bac. Abr. Cov. B. pi. 65. 

(б) Beck d. Fry v. Phillips, 5 Burr. (e)LaLdydale v. Cheyney,Cro. Etlz. 
8837. Arnold V. Bidgood, Cro. Jac. 157. 

318. (f) Chester v. WilIaD| 8 Saund. 96. 

(e) Beely v. Parry, 3 Lev. 155. 


ShS 
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and B. took baron, and then she and her baron levied a fine sur 
coneesserunt of the term to A., this was held to be a good 
release of her share, and extinguished tlie jointure, (g) If one 
of two joint-tenants assign any part of the premises to a stranger, 
the joint-tenancy in the whole is severed. (//) 

In assignments an exception of timber trees, or of the gravel 
and clay within the land, is void, because the lessee cannot except 
that w'hicli does not belong to him. On the same principle, 
where the lessee having committed waste by the opening of a 
mine assigned over, excepting the profits of a mine, this was a 
void exception. (?) 

Although there can be no implied tru^t between lessor and 
lessee, there may be such an implication betw'een assignor 
and assignee as well as in the sale of any other species of pro- 
perty. (t) 

An assignment, as has been beforementioned, implies the 
transfer of the whole interest of the lessee: therefore, the reserv- 
ation of a single day will make it an underlease, and not an as- 
signment. So where lessees for lives granted all their estate, right, 
title, and interest for ninety-nine years, if the cesiuis que vies 
should so long live, this was no assignment of the freehold ; and, 
consequently, not of the whole interest of the grantors ; and no 
privity was transferred as between lessor and lessee. (/) 

In the earlier cases it was doubted whether rent could be 
reserved on assignments of terms: but it seems (o be settled that 
it may^be so reserved without deed } and such reservations are, 
strickly speaking, rents, though the lessor have no reversion, (m) 
So where the grant is made to him in reversion of the whole 
term, which is not actually but consequentially only a surrender 
by operation of law, u rent or condition may be reserved without 
deed: but it was said that if it w'cre the case of a freehold, a 
deed would be requisite in respect of the freehold as well for the 
reservation of rent as of a condition, (n) 

(^) Eustace V. Sea yen, 2 Roll. Rep. (m) Spatcliurst v, Minns, Aleyne 
444. Floyd t». Laogfield, 1 Freero. 218. 

(fc) Sym’s case, Cro. Eliz. 33. Winston v. Pinckney, 1 Ventr. 248. 

Saunder'seas^ 5 ift^ep. 12. a. 272. Newcomb v. Harvey, Carth. 

(A) Uulcbins r. 1 Aik. 447. 161. 

(4) Lord Derby v, Traylor, 1 East. ' (a) Per Lord Hale, 1 Ventr. 24k^ 
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Where (^) on an assignment it was declared that the second 
assignee should have the premises on the terms of the lease, and 
should pay the sum of 8 /. IO5. over and above the rent annually, 
towards the good will already paid by the assignee ; this sum was 
held to be in gross, allhough reserved annually, and only in- 
tended to reimburse the assignee by annual payments the sum in 
gross which he hi|nself had paid towards the good will of the 
house demised. Mr. Justice Buller observed that, as it was not 
expressed on the face of the instrument from what time the pay- 
ment of the 8/. IO5. was to commence, it should be taken to mean 
from the time of the agreement: supposing it, therefore, made in 
the middle of a quarter, it could not apply to rent, because it was 
to be paid for the good will from the lime of the agreement. 

Upon the same principle that rent may be reserved, conditions 
of re-entry for the nonpayment of rent, and all other covenants, 
conditions, and provisoes which make usually part of the contract 
in leases, may be inserted in assignments, (p) 

Where a lessee puraulre vie to him, his heirs and assigns, assign- 
ed his whole interest, reserving rent to him and his executors, with 
a proviso that upon nonpayment the assignor and his heirs 
might re-enter, and ilie assignee covenanted to pay rent to 
the assignor, his executors and administrators ; it was held to 
be a good reservation to ihe executor ; and, that in case the 
heir should enter by force of the proviso, he would be a trustee 
for the executor, (n) 

Assignments being in i!ic nature of sales, the same covenants 
for title, fiirll^er a^sll^ii^ce5 and quiet enjoyment, are introduced 
into assignments as into conveyances of the fee-simple; and it is 
frequently a question !io\v far these covenants are dependent on 
one another, and what arc their respective ollices. (/ ) 

Covenants tor title may either include the title of the lessor, or 
may be confined (as they usually are) to the acts of the assignor 
and those claiming inider him. In llarton t;. Fitzgerald, (a) the 
deed ot assignment, atier reciting t!ie original lease as granted to 
another for ten years absolutely, which term by mesne assignments 

(p) Smith V. Mapieback, 1 T. R. P. Wms. 555. 

♦41. Crayford v. Crayford, Cro. Car. 

(l>) Doc d. Freeman v. £Jatemaii, 2 IO 6 . Nervi ns r. Manns, 3 Lev. 46. 

B. &A. 169. ^ («) 15 East. 5S0. 

(q) Jenmson v. Lord^exington, ! 
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vested in t]^ assignor; and also reciting that the pfaintitThad 
contracted for the absolute purchase oF the premises, witnessed 
that the defendant bargained, sold, assigned, transferred, and 
set over,” the same premises io the plaintiff for all the rest 
and residue of the said term of ten jrears in as ample a manner as 
the assignor might have held the same, subject to the payment of 
rent an^ the performance of covenants ; and the ibsignor then cove- 
nanted that it was a good and subsisting lease valid in law in and 
for the said premises thereby assigned; and not forfeited, or other- 
wise determined or become void or voidable: it was held that 
the generality of this covenant for title, supported by the re- 
cital of the bargain for an absolute term of ten years, was not 
restrained by other covenants which went only to provide against 
the acts of the assignor, and those claiming under him. Therefore, 
as it appeared that the original lease was for ten years, deter- 
minable on a life in being, which dropped before the ten years 
expired, and after the assignment : it was held that the assignee 
might, in an action of covenant against the assignor, assign a 
breach upon an absolute covenant for title. In an early case, (/) 
however, where the lessee of a tenant in tail, whose lease was not 
warranted by the statute 32 Hen. VIII., on assignment cove- 
nanted that he was possessed of the indenture, and that at the time 
of the assignment it was unavoided and unavoidable, and then 
the tenant in tail died ; and the breach assigned was, that the issue 
entered : the court held that this was no breach ; secus if the cove- 
nant had been that the lease shou^ continue unavoidrd during 
the term, or that the assignee should enjoy during the term. 

In the case of Barton v, Fitzgerald, abovementioned, Lord 
Ellenbprough observed that the covenant for enjoyment was not 
unnecessary, although the covenant for title should be held to 
be absolute; for this related to the title, whereas the covenant for 
quiet enjoyment related only to the acts of the assignor subsequent 
to the vesting of the title. In the case of Howell v. Richards (i/) 
the court made a similar distinction between covenants for title 
and tho8e%or quiet enjoyment; and it was held that the gene- 
rality of the covenants for quiet enjoyment was not restrained by 
the qualified nature of the covenants for title and a right to con- 

(I) Hemingway e. Sad, S Keb. S16, (n) 1 1 

ZOi. 
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▼ey. ^ Tjb^ covenant for title and a right to convey were sometiihea, 
though improperly, called ‘ synonimous covenants.^* They were, 
however, connected covenants, and generally oF the same import 
and effect; and, being directed to one and the same end, the qualU 
tying language of the one might properly enough be considered as 
virtually applicable to the other : but the covenant for quiet en- 
joyment was of a materially different import, and directed to a dif- 
ferent object. The covenant for title was an assurance to the pur- 
chaser that the vendor had the very estate in quantity and quality 
which he purported to convey ; the covenant for quiet enjoyment 
was an assurance against the consequences of a defective title and 
any disturbance thereon. For the purpose of this covenant, and 
any indemnity it afforded, it was immaterial in what respects, and 
by what means, or by whose acts, the eviction of the grantee took 
place : if he should be lawfully evicted, the grantor by such 
his covenant stipulated to indemnify him at all events. And it was 
perfectly consistent with reason and good sense that a cautious 
grantor should stipulate in a more restrained and limited way for 
the particular description of title which he purported to convey 
than for quiet enjoyment. He might suspect, and even know, that 
his title in strictness of law was in some degree imperfect : but 
he might at the same time know that it bad not become so by any 
act of his own. And be might likewise know that ^ imperfec- 
tion was not of such a nature as to afford any reasonable chance of 
disturbance to those who should take under it. He might, there- 
fore, very readily take upo^ himself a liability to make an indem- 
nity against an event which ne considered next to impossible, whilst 
he chose to avoid the responsibility for the strict legal perfec- 
tion of his title in case it should be found at any future time 
to^bave been liable to an exception at the time of his convey- 
ance.^* 

In Kind V. Marshall (r) there was a covenant for quiet enjoyment 
during the term, without the lawful let, suit, interruption, &c. of 
J.M., bis executors, administrators, or assigns, or any of them, or any 
other person or persons whomsoever having or claiming any estate 
or right on th^;premises; and that free and clear and freely and 
clearly discharged or otherwise by J. M., his heirs, executors, or 
administrators, defended, kept harmless, and indemnified from all 


(r) 1 Brod.aad Bing. Sir. 
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former gifts, grants, bargains, sales^ leases, mortgagis, ass^ii^ 
ments, rents itiVd arrears of rent, statutes, judgments, and recognia* 
ances made and suffered by J. M., or by their or either of their 
acts, means, default, procurement, consent, or privity/* And thw 
covenant was preceded by a covenant that the lease was a good 
lease, notwithstanding any act by J. M., and followed by a cove- 
nant for further assurance by J. M., his executors, administrators, 
and all persons whomsoever, claiming during the residue of the 
term any estate in the premises under him or them ; it was held 
(Park, J. dissent.), that (he covenant for quiet enjoyment extended 
only against the acts of the covenantor, and those claiming under 
him, and not against the whole world. It was argued, in this 
case, that the words of this covenant, vis. or any other person 
or persons whomsoever,** must extend in necessary construction 
to all mankind having title, however derived; especially as those 
words were superadded to the express mention of the covenantor 
himself by name, his executors, administrators, and assigns* But 
Mr. J. Richardson observed that the covenant for quiet enjoy- 
ment did not end there; but went on to particularize the grounds 
of let or disturbance, from which the enjoyment covenanted (or was 
to be free and clear ; and all these would be found to be such as 
arose from acts done or defaults made by the covenantor himself. 
It was ma||rest, likewise, that the latter part of the covenant 
would be made wholly inoperative if the former were construed 
au absolute covenant for quiet enjoyment against all mankind, on 
whatever grounds they might be found to derive title. It might, 
however, be said that, by thus giving elfect to the latter qualifying 
words, the absolute words relied on, namely, *‘or any person or 
persons whomsoever,” would be rendered inoperative : but if 
these words were coupled, as they might well be, with the quali- 
fying words superadded, they would not be wholly inoperative; 
for the former part of the covenant prior to the words in question 
engaged that there should be a quiet enjoyment without the inter- 
ruption of the defendant himself, his executors, administrators, 
and assigns ; and, if other words descriptive of a larger class of 
persons had not been added, it would have been at Jeast doubtful 
whether a disturbance from an underlease, rent-chai^e, or annuity 
secured by a power of distress, or on a recognizance or judgment, 
would have been provided for. But all these dangers were effec- 
tually excluded by the construction of the court ; and the cove- 
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initit in ^ect stood tfiiis: that there should be q^iet enjoyment 
during the residue of the term free from or indemnified against 
all interruptions not only on the part of the covenintor himself: 
but on the part of all other persons lawfully deriving title, or 
interest from the acts or defaults of the covenantor, his executors, 
administrators or assigns. 

The assignor of a lease covenanted that he bad not at any time 
done or suffered any act or thing whereby the premises intended 
to be assigned could be impeached or affected in title or estate, 
and‘ that for and notwithstanding any such act, &c. the lease was 
a good, valid, and subsisting lease, and not forfeited, surrendered, 
or become void; and that he had in himself good right, full power 
and authority to grant, assign, transfer, and set over the same to 
the assignee in the manner aforesaid. Then followed a covenant 
for further assurance by the assignor and all persons claiming 
under him. Held that such covenant was confined to the act of the 
assignor alone, (x) 

Where ( y) a lessee by indenture, reciting that the lease had 
been made to himself and another as joint tenants, and averring 
the death of A. by which the interest survived to him, granted all 
his estate and interest to the defendant, and covenanted that the 
defendant should enjoy without disturbance for any act done by 
him ; and it appeared that the other joint tenant had Assigned his 
moiety in his lifetime : it was held that the express covenant did 
not in this case qualify the general warranty, and this was affirmed 
in error. The distinctionjpppcars to be between a grant which is 
good at first, and becomes had by subsequent eviction, (in which 
case an express covenant will qualify the general warranty : (z)) 
and this case, where the grant never, was good for a moiety, nor 
had the assignee ever enjoyed more; yet the assignor had granted 
the whole. — This was of the substance of the agreement, and was 
not qualified by the ensuing covenant. 

If there is an agreement between the lessee and another that 
tliQ other is to accept the lease, and take the fixtures and crop at a 
valuation, and the assignee takqpossession, but the lease is never as- 
signeJ, the a^ignor cannot maintain indelitatus asjsi.umpsit for the 


Foord e. Wilson, 2 B. Moor. {y) Johnson v. Proctor, Tel v. 175. 
592. (s) Nokes’s case, 4 &ep. 80. b. 
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6xtare8and crop : but his only remedy is by a special action on the 
agreement. (^) But where there was an agreement between the 
outgoing andencoming^tenant that the latter should buy the hay 
*ai^|l spike roll of the former on the farm ; and that the former should 
allow to the latter the expense of repairing gates and fences ; and 
the value of the hay and repairs should be settled by third per- 
sons : It was held that the balance might be recovered by the 
outgoing tenant in indebilalus assumpsit on a count for goods sold 
and delivered. Nothing being referred to the appraisers but the 
valuation of the goods and repairs, an appraisement stamp on the 
written valuation was held sufficient, {b) 

The executor of a tenant from year to year may gain a settle- 
ment by residing on a tenement under 10/. a year, and that before 
probate although his testator could not : and the distinction arises 
from the difference of character. The one comes in by his own 
contract, and the dther by act of law; and, consequently, cannot be 
considered as coming into the parish with the views provided against 
by the stats. IS and 14 Cli. IL c. 12. This case, therefore, is not 
considered within the purview of that statute, (c) In the case of 
a purchase, if the value be below 30/., no settlement can be 
gained : but if the property comes by act of law, the value is not 
material. An equitable interest with continued possession is suf- 
ficient, (d) >> Anda sole next of kin has such an equitable interest 
in a leasehold tenement of an intestate that he may gain a set- 
tlement by residing the requisite time in the same parish 
afler the intestate's death befor e .i ^ministration granted to 
him; neither was it considered rolfUrial that the intestate's 
Widow survived him, as she died without taking out administration 
leaving the other sole next of kin. For it is so much a claim of 
right in the next of kin to take out administration, that if the ordi- 
nary refused, the court would grant a mandamus to enforce it. (e) 
A man cannot be removed from bis own leasehold estate, although 
below the value of 10/. a year, though actually chargeable; 

(a) Neal v^iney, 1 Campb. N. P. C. Grandborougb, 1 Sir. 97. 

471. (d) R. V. £dingto|i 1 East. 288. 

(b) Leeds v. Barrows, 12 East 1. (e) R. v. Horsley, 6 East. 405. See 

(c) R. V. Stone, 6 T. R. 297. See B. v, Coldashton, Burr. SetU. Cas. 

E. e. Uttoxeter, Burr. S. C. 538. 450. R. v. Northcarry, Cald. 137. 

E V. Sundrisb, tb. 7. Iforsley e. 
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becaase the stat. IS and 14 Cb. II. c. 14. has been never held to 
apply to persona living on their own estatesi of wbatever nature 
or value it may be. (J*) 

The residence in all settlement cases must be in the chari|cter 
of tenant : If, therefore, a tenant be arrested and taken out of 
the parish, the occupation by his wife and children will gain no 
settlement for either husband or wife, (gf) So a residence of 
thirty-three days by a widow cannot be coupled with a residence 
of sixteen days on the same tenement with her husband pre- 
ceding his death ; (A) but in the case of assignmeiits the autho- 
rity of the landlord is not requisite, (i) 

The same observations as have been made on the execution of 
leases, where made by deed, will apply to assignments where made 
by deed : and it has been determined that if the vendor of a lease- 
hold estate delivers the conveyance as an escrow, to take effect on 
the payment of the residue of the purchase money, the property in 
the title deeds is so vested in the vendee, that if the vendor retain- 
ing possession of them pawn them, be confers on the pawnee no 
right to detain them after the payment of the residue of the pur- 
chase money. (A) If a decree for a sale of lands be made in the 
Chancery or Exchequer in Ireland, and the proper party refuses 
to execute the conveyance, the stat. 28 Geo. III. c. 35. Ir. 
enables a master in chancery, or remembrancer in the Exchequer, 
to execute it in the name of such person refusing. 

So also the nature of covenants as distinguished into collateral 
covenants and those ruHjung with the land is the same in the 
assignments as in leas^^^ Therefore, where A. assigned to B. 
part of the premises for the residue of a term, with a covenant for 
quiet enjoyment ; and B. assigned to C. : it was held that C. 
might bring an action of covenant against A. on this covenant if 
evicted, because it ran with the land ; and a sufficient privity is 
transferred through the intermediate assignee. (/) 

The second section of the statute 63 Geo. HI. c. 141. requires 


(/) 11. V, Martley, 5 East. 40. 
R. V. Sandridge, 2 Sir. 983. H. 
». iiunchurdl. Burr. S. C. 653. 
R. V. Houghton le Spring, 1 East 
247. 

(g) R. ‘ V. St George the Martyr, 
Southwark, 7 T. R. 466. R. v. St. 
Mary, Lambeth, 8 T. R. 940. 


(h) R. V. South Lynn, 5 T. R. 664. 

(i) B. V. Aldboroifgh, 1 East, 597. 
(k) Hooper v. Ramsbottom, 6 

Taunt 12. 

(0 Campbell v. Lewis, 3 B. and A. 
392. Middlemore tr. Goodale, Cro. 
Car. 503. 505. 
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every memorisil of an annuity enrolled in pursuance of the act to 
specify among^ other things the pecuniary consideration or con- 
siderations for granting Ike saine and the tenth section declares 
tbal the act shall not extend, amongst other things, to any 
voluntary annuity or rent-charge granted without regard to pecu- 
niary consideration or money’s worth.” And from these words it 
has been argued that the act applies to all cases where any thing 
valuable is given for the purchase of an annuity : but in a recent 
case (m) the court held that considering these two sections 
together, and the intent of the legislature, as it is to be collected 
therefrom, the act did not extend to cases of fniv und bond fide 
sales of landed property, whether freehold for life, or leasehold 
for years, where the consideration in part or in whole might be 
an annuity to be paid to the vendor. ^‘Money’s worth,” within 
the meaning of the act, they thought, was intended to refer to 
goods or merchandize, with a nominal, or perhaps a real value 
imposed upon them to be converted into money by the grantor ; 
and where the object of the grantor was to raise money. 

Where there were two assignments of the same lease of pre- 
mises within the county of Middlesex, and that executed last was 
registered first, the deed last registered w'as held fraudulent 
and void in a court of law in consequence of the statute 7 Ann. 
c. 20. 8. 1., although the party claiming under the second assign- 
ment had full notice of the execution of the prior anf ignment. (w) 
It seems, however, that in a court of equity the party claiming un- 
der the first deed might have been relij^d. It was so laid down 
by Lord Hardwicke, in Le Neve r. Le Neve; (o) and in Doe r. 
Routledge ( jt?) Lord Mansfield puts it as a case in uhich equity 
would interfere, because the party had the notice which the act of 
parliament intended he should have. 

Nothing beyond the bare execution of the deed is nc cessary on 
the part of the grantor to pass his interest : but it does not seem 
to have been yet determined what, in all cases, shall be considered 
sufficient to perfect the assignment on the part of the assignee. 
In the case ^ Copeland v. Stephens, (q) the inclination of the 

(m) James v. James, 2 Brod. and B. (o) 3 Atk. 646. 

702. ip) Cowp. 712. 

(») Doe d. Robinson e. Allsop, 5 (f ) 1 B. and A. d94. 

B. andA. U2.» 
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court seemed to be that possession was in no case necessary to the 
perPection of an assignment 

Where (r) a trustee, to whom ttfli leaSes were? assigned in trust 
to secure an annuity, said to the occupier of one of the hoij|es, 
“You must pay the rent to me; I am become landlord for my 
client, who has an annuity, and you must pay the ground rent to 
me it was held that the trustee was liable as assignee both for 
rent and repairs, because he had done that which approached as 
nearly as possible to an entry under the circumstances. 

Where (5) a party takes the assignment of a lease by way of 
mortgage as security for money lent, the whole interest passes to 
him ; and he becomes liable as assignee, although he never occu* 
pies, or becomes possessed in fact. A court of equity, however^ 
will not compel a mortgagee to discover his assignment, in order 
to make him liable to the obligations of the contract; but will 
leave the landlord to recover at law as well as he can.(/) 

So it has been determined (u) that the mortgagee of a term may 
assign the term without being in actual possession, for the mort- 
gagor is a kind of tenant at will to the mortgagee; and, although 
the assignment would determine such a tenancy, yet the mort- 
gagor's continuing in possession after such an assignment is 
no disseisin, but he becomes quasi tenant at sufferance to the as- 
signee. With respect, however, to conusees of statutes, or where 
the terra is taken in execution under a judgment, the assignment 
of the term without actual possession at the time of the assignment 
is void, because these a^||gnments operate in invitum. In a 
case, (.r) thf^refore, where the conusee of a statute extended the 
term, and a liberate was returned executed, but the conusee 
never entered, his assignment during the possession of the tenant 
was held void, because the continuance of the possession of the 
conusor amounted to an ouster. 

Since the assignee is only liable in respect of the privity of 
estate, if he parts with his interest by assignment to another, he is 
no longer liable, {y) because the privity of estate is determined 

(r) Gretlon v. Diggles, 4 Taunt. {t) Sparkes f». Smith, 8 Fern. 275. 
766. (k) Smartlc v. Williams, S Lev. 388. 

(f) Williams v, Bosanquet, 1 Brod. (jr) Hanaamv. Woodford,. Caa.teoipu 
and Biogh. 233. Traherne Sadleir. Holt 863. 

5 Bro. P. C. 179. TomL Ed. (y) Pitcher e. Tovey, Carth. 17T. 
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by his assigninent oven And this not only renders him free frdm 
ItabilUy for rent i&uing and breaches of covenant subsequent to 
bis assignment: but there seems to be no legal .mode of making 
bill^responsible for rent due and breaches of covenant during the 
time he enjoyed the profits, (z) The assignment too may be made 
without notice to the lessor or the assignee of the reversion, (a) 
If the lessee or the assignee remain in possession after an assign- 
ment, he has but a naked possession, and no estate or interest ; 
and the grantee may assign over notwithstanding, (h) If, how- 
ever, it is a collusive assignment, in order to defraud the landlord, 
by rendering it impossible for him to know the actual tenant, 
it seems that, in debt or covenant for the rent, the landlord may 
aver fraud, (c) It is, however, settled that there is no fraud in 
the assignee of a lease assigning over to whom he pleases, with a 
view of getting rid of the term;(£/) for the original contract 
always remains the same between the original parties : and, with 
respect to covenants running with land, the assignee of the rever- 
sion is not without adequate remedy against the original lessee or 
his representatives, who must be intended to be responsible per- 
^ sons. The assignee may, therefore, assign to a bankrupt or an 
insolveWt ; (c) and in one case (/) where the assignee, after having 
offered to surrender the lease, gave a premium to an insolvent to 
take it, it was considered no fraud. So the assignment may be 
made to a person leaving the kingdom provided the assignment 
is executed before his departure, (g) An assignment to a feme 
covert is clearly good subject to ber^sband’s approbation: but 
if be do not dissent, he becomes responsible, and not the wife. (A) 
InPhilpot n. Hoare(t) the assignment was fraudulent, the assignee 
having assigned the premises to an agent of her own, and received 
part of the profits. Lord Hardwicke decreed not only that the 
defendant should answer the rent; but that the fraudulent assign- 
ment should be set aside. 

(s)'S Madd. Ch. Ca. 842. (d) Taylor r. Shum» 1 Bos. and 

(a) Keighley v. Bulkeley, 1 Lev. Puli. 21. 

815. Cook V. Harris, 1 Lord Rayiu. {e) Lekeux v. Nath, 2 Str. 1221. 

367 , (/) Valiant v. Dodoroede, 8 Atk. 

(S) Ayere. Joyner, Ow. 141. Walker 546. 

Reeves, Dongl. 461. n. 1. (g) Taylor e. Shum, iujpra. 

(e) Knighte. Freeman, I Ventr. 829, (A)Barofatbere.Jordan,DougL458. 

^1. (0* Atk. 819. 
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irtbe lessor was a party to the deed of assignment^ and any Oew 
consideration passes from him, snch, Tor exail|ii)e, as making a 
term, which was determinable at h^ipflliM) absolute; the contract 
as against the assignee should be stated as % demise, if he iii 
mean time has assigned over: for if he is chargecfas assignee .lar 
rent accrued after the assignment over, the law will excuse hite 
in this case as much as in any other* (A*) 

Where (/) A. being the assignee of a lease, sold it by auction 
to B., and B. paid a deposit, and ordered a deed of assignment to 
be prepared, which was executed by A., but not delivered to B* 
because the solicitor retained it for his expenses, this was held to 
be a sufficient assignment to release the privity of estate of A« as 
assignee* 

In consequence of the state of the law on this point, it is usual 
and necessary in all deeds of assignment by the act of the party to 
introduce covenants of indemnity from the assignee, for the payment 
of rent and performance of covenants : and even when (m) the 
assignor, who was the personal representative of the lessee^ could 
not enter into a covenant for title, Lord Eldon thought that, on 
general principles, a covenant of indemnity could not be omitted 
in a specific performance of a contract for the assignmtat of a 
lease. But where (n) a bankrupt before his bankruptcy assigned 
the whole term in mortgage, his assignees under the commission 
taking only the equity of redemption by act of law, and not being 
thereby liable to the covenants of the lease, could require no in* 
demnity from the assign^ or purchaser of such equity of re* 
demption. 

A covenant, as well as a bond, of indemnity, is merely colla- 
teral to, and does not run with the .land : neither will the stat* 
5 Geo. II. c. SO. s. 7., which releases bankrupts, in cases where the 
cause of action accriiied before the bankruptcy, discharge the as- 
signee from it, if the covenant be broke after be becomes bankrupt; 
for the lessee can have no remedy under the commission, because 
there was no debt at the time of the bankruptcy ; (o) and the stat. 


(Xr) Chancellor v, Poole, Dougl. 
764. 

(Q Odell V. Wake, 3 Campb. N. P. C. 
S94. 

(«) Staines v. Morris, I Te§. and 


Beames, 10. 

(r) Wilkins v. Fry, 1 Meriv. Ch. Ca. 
364. Pember v. Mathers, I Bro. Ch. 
Ca. 52. 

(e) Mayor v. Steward, 4 Burr. 
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49 €(eo. JII. c. ISlv is equally inapplicable, since it was intended 
only for cases ar^jll^ be tWeen lessor and' lessee. ( p) Covenants 
of indemnity, however, ^x|l^n4 only to lawful acts; and, there* 
feib, where the le^or tortiously distrained the goods of the 
first lessee tipoh the premises, it was held that no action would 
lie. (q) 

Wb have seen that equity gives relief to a landlord for his rent 
in cases of assignment, where the assignment was merely colour- 
able gnd fictitious, the possession remaining with the assignor : 
equity will also give relief where, although the assignment be 
real, yet it has been made with the intent to deprive the landlord 
of bis legal remedy for rent due and breaches of covenant pre- 
vious to the assignment ; for although in strictness of law there 
is no privity of estate, yet in equity he is chargeable as long as he 
received the profits, (r) On the same principle every cestui que 
trust in possession is liable in equity as long as he enjoys the pos- 
session. (s) 

The assignees of a bankrupt may, like all other assignees after 
election to take the lease, exonerate themselves from all future 
claims, by assigning the lease even to an insolvent person. It has, 
indeeci^een argued (0 that since, by the provisions of the late 
act, ({/) their voluntary acceptance of the lease exonerated the 
bankrupt from all claims of his landlord, they were bound, if 
they assigned it, to take care to assign it to a bond fide responsible 
person. It appeared that in the case cited, prior tO; the accept- 
ance of the lease by the assignees, the^ssignees and the bankrupt 
offered to surrender the lease ; and afterwards, the assignees hav- 
ing unguardedly accepted the lease, they assigned it to an insolvent 
person. The vice*chancellor said, that before the stat. 49 Geo. 
IIL c. IS 1. the assignees might have assigned to a beggar. It 
Was now contended that they could not ass^p but to a bona fide 
responsible assignee. It w'as difficult to say who would answer that 
description, and in what way the character and responsibility of 

(p) Tajdbr V. Young, 3 B. and A. £q. 361. Richmond v. The City of 
521. Young o. Taylor, 8 Taunt. 315. London, 1 Bro. P. C. 516. 

2 B. BIoc^. 326. (9) 3 P. Wros. 402. 

(f) Cowperv. Jones, W. Jones, 197. (I) Onslow v. Corrie, 2 Madd. Ch* 

(r) Tceacle v. Coke, .J Vern. 165. Cas, 330. 

MS. case, cited 2 Madd* Ch. Ca. 342. (tc) Stat. 49 Geo. HI. c* 121. 

Glib. Lex. PM. 862. 1 Faabl. Tr. 
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an assignee could be estiuD^ted. The act was on the subject, 
and must be taken to have left the law 4 was jbefore in regard 
to the icight of assigning. 

If a" lease is a mere lease by estoppel, without having taken 
effect in interest or possession, the assignment of such a lease has 
none of the incidents of bona fide leases ; for there is no privity 
of estate, and the estoppel cannot be translferred by assign* 
ment. (e) 

No act of the lessee can make any alteration in the relation 
between him and the landlord without his assent : i^ therefore, 
the lessee assign over his whole interest in the whole or part of 
the land demised, he remains liable, notwithstanding, for the pay* 
ment of rent, till the landlord accepts the assignee as his tenant. 
After the landlord has accepted the assignee as his tenant, no action 
of debt will lie against the lessee for rent due after the assignment, 
although the obligation of express covenants is still in force, and 
will continue during the lease by force of the privity of contract. 

If the lessee assigns a part only, and the landlord accepts the 
.^assignee as his tenant, the rent will be apportioned ; (j/) bu| the 
lessor may bring a joint-action against the lessee and the ai^^nee 
of part for the entire rent ; for the act of the lessee cannot divide 
the action of the lessor, (s) So if two joint-tenants or tenants in 
common, lessees, make partition, the lessor may nevertheless sue 
both in one action, (u) 

The suspense, which of late years has attended the performance 
of contracts of sale, has also occasioned, in a late instance, a case of 
considerable hardship, which seems referrible to this part of the 
subject. (6) The defendant, under a written agreement only, took 
the premises from the then owner for seventeen years, of which 
fourteen had expired when the plaintiffs contracted to sell the 
fee. There be^ng some difficulty in, making out the title, the 
purchase was delayed: in the mean time the purchaser contracted 
with the defendant for the possession; and the defendant permitted 
the purchaser to put in another tenant, who continued in jpM^ses* 
sion for two years. The contract of sale was afterwards re* 

(e> Awder v. Nokes, Moor. 419. (s) The Bailiffs of Ipswich W Mar^ 

Taylor v. Nee&am, 2 Taunt. 283. tin, Cro. Jac.411. 

(jr) Thursby v. Plant, 1 Saand.S40. (a)' Rysdeo’s case, cited Cro<|Uis. 

(jf) Moor 98. Gamon e, Vernon, 637. 

S Lev. 831. (4) Mathewse. Sawell, 8 Taunt. 870. 
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scinded, and the plaintiffs brought their action against the defend^ 
ant for the rent of the last three years. In this case no sur- 
render could be implied, nor was there any acknbwledginent of 
the title of the lessors by the tenant of the purchaser. The 
court, at the same time that they acknowledged the biu^ship of 
the case, decided in favour of the plaintiffs. In this ease it should 
be remarked that^he defendant was only, according to the state- 
ment in the case, a tenant under an agreement: there was, there- 
fore, properly no legal right except on the ground of %is being 
tenant from year to year, upon the terms of the written agreement. 
There was certainly no termination of that tenancy by notice. 
Neither could there be any surrender ; not because such surrender 
was by parol as stated in the case ; but because the purchaser, 
who had a mere equitable interest, was incapable of accepting 
such a surrender, even if in other respects the transaction had 
been unexceptionable. Dallas, J. observed, If the plaintiffs had 
in fact consented that the defendant should in 1813, (the year of 
the contract) cease to be liable, and had gone beyond that, and 
had accepted a substituted tenant, I should have thought (he 
defiUKlant discharged. But the sale was with a reservation of the 
unexpired part of the term. Harvey (the purchaser) was let 
into possession under the defendant, and Allen (the new tenant) 
under Harvey. So far from the tenancy being determined in 
1813, in 1814 the plaintiffs applied to the defendant for rent, and 
WCTC referred by him to Allen ; but plainly dulling rent to be 
due to them (from the defendant). 


The last division of our subject is the assignment of estates 
pur autre vie and terms for years by w^. Estates pur autre vie 
are deviseable by the statute of frauds iWth the same formalities 
which are required for the devise of freehold estates in fee simple; 
and jf the tenant pur autre vie have mortgaged such an estate and 
die, Iping indebted to the same person by bond as he is by mort- 
gage, it has been held that in equity the devisee is in no better situ- 
atiojaiban an heir, in those cases in which an heir would be bound, 
as hiving assets by descent. He, therefore, can be permitted to 
redeem only on condition af paying both the mortgage money and 


(</) Eysden's case, cited Cro. Eliz. 637 . 
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the bond debt, (e) This rule^ however, docs not affect a devise 
for the payment of debts. (/) 

Where (g)iMn estate pur auter tie limited to the lessee, his 
executors, administrators, and assigns, was devised by a will 
attested, by two witnesses only, it was held by Lord Eldon, after 
much discussion, that the estate should go according to the will : 
for that, as between the next of kin and the residuary devisee, 
the executor is in equity a trustee for those to whom the testator 
has gi?|^.the personal estate by a will suiheient to pass personal 
estate. 

Where an estate pur auter vie is granted to a person, Ins heirs 
and assigns, or to him, his executors and hd in inist rat oil's, the 
grantee may assign it over without reference to the original limi- 
tation, either to the assignee and his heirs, or the assignee and 
his executors; and the estate, after the death of the assignee, vests 
in the heir or executor, according as the one or the other is the 
person designated. 

It has often occurred to me in practice, says Sir W. D. Evans, 
to meet with a case where the estate was demised to the lessee, 
his heirs and assigns ; and the lessee had devised it in general 
terms, without mentioning executors or heirs ; and, after th^i^eath 
of the assignee, it has been a question how it should go. I have 
seen opposite opinions on the subject by Lord Kenyon and Mr. 
Fearne: the latter in favour of the heir; the former in favour 
of the execu|^r, which opinion w^as persisted in after a communi- 
cation of the opposite sentiments of Mr. Fearne. And it is no 
doubt the true conclusion upon the subject: for, as there is no 
actual designation of the person of the heir, the ground on which 
he could claim, as special occupant, entirely fails ; and the case, 
therefore, reverts to the general (disposition of the statute of 
frauds, that where t^mj^ is no special occupant, it shall go to the 
executor. 

In a devise of such property, or in any kind of trust, by way of 
settlement, estates pur aider tic mny he limited in strict settle- 
ment, and those in remainder may take as special occupaiJls ; Tor 

(e) Challb v. Casbome, 1 Eq. Abr, Marwood v. Turner, 3 P. "rtro. 166. 
325. pi. 9. ^ an4,3 P. Wms. 264. ii. 1). 

(/) Heams v. Banco, 3 Aik. 6S0. Ripley i>. Waterworlb, 7 Ves. 

Westfaliag v. Westfaling, 3 Atk. 460. 460. 

go g 
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Such a devise is only a description of the person who shall take as 
special occupant A limitationi however, in the nature of an 
estate tail, is not within the sjtatute de donis: for |l 11 estates tail 
within that statute are estates of inheritance to Which dbwer is 
incident tA) ’ 

So whereto a lease for three lives granted in the first ^Instance 
to the lessee, his executors, administrators, and assigns, Was as- 
signed to a trustee, to the lUse of B. for life, and after her death 
to her issue, and for default of such issue remainder over; lliord 
Hardwicke held that the conveyance being of a chattef^hterest, 
the isdbe took the whole absolutely, as joint-tenan^ and that 
nothing was intended to go over, but in case of failure of the issue : 
the words for want of such issue being construed to mean, if 
there should be no such issue/’ This case has been followed by 
Lord Redesdale ; where, (A*) by articles referring to leases ibr 
lives and years, it was agreed that such leases should be conveyed 
to ti^istees in trust, after the successive lives of A. and B. to 
the issue of A. and D, his wife, and for default of such issue 
to the executor of A. : it was held that the word ^^issuel*^ meant 
children, and that the children of A. and D. took an absolute 
interlst in the leases for years, and a quasi fee in tbt^freehold 
leases. ’ 

It seems now to be agreed that any alienation by a quasi 
tenant in tail of an estate pur outer zie^ except by will, may bar 
the remainders over : although, if nothing is done| |^e remainder- 
man will take as special occupant. (/) It may, themore, be dis- 
posed of by deed. (;? 2 ) So the quasi tenant in tail may bar the 
remainder over by surrendering the old lease, and taking a new 
lease to him, and his heirs : although there are prior existing 
trusts and charges unsatisfied, (i?) According to the case of 
Dillon r. Dillon, (o) a quasi tenant in cannot bar remain- 

(A)Xow V. Burron, 3 P. Wms. 262. raer, 3 P, Wras. 266. n. 

See 1 Vez. ST. aod Chaplia V. Chaplin, (//O 6 vks. 158. 

SP| Wi(||^36«. Norton w. Frcckcr, I (n) Blake v, Blake, 1 Cox 267. 

ktf: bii- Wasleocys v. Chappie, 1 Baker v. Bayloy, 2 Vern. 225. Blake 
Bro. 4.i7. ,, V. Luxton, Coop. 178., Baskett v. 

(») l^mliains r. Jekyll, 2 Vet. 681. Peirce, 1 Vern. 226. Grey v. Man- 

(fc) Campbell u. Sandys, I Schg^& nock, 2 Ed. Rep. 339. Iited 6 T; R. 
Lefr.281. 292. 

(f) %he Duke of Grafton * 1 ’. Han- (o) i Ball and Beat. 95* 
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ders over by will* In an earlier^ case (p) Lord Redesdale gave 
his opinion on the point to the same effect, in contradiction 
to a dictum of £ord Kenyon's, in Doe Blake t). Luxton. ( 9 ) 
Lord Redeidale thought that the law should be governed 
by the principles which were applicable to fee simples condi* 
tional at the comm^ law: the party had the power of alien- 
ating in his life time, and the effect ^jsuch alienation was to 
divest; the estate under which the persoi claiming as heir of (he 
body, or>by virtue of the remainder over, could take. If that 
estate was di|e 6 ted, the right of the issue and the remaind%iDan 
in default or issue was destroyed, because the estate on which it 
was to depend was also destroyed. But a will, so far as it was a 
disposition of the property, was a designation of a special heir 
against the right of the person to whom the property would 
otherwise come, by what might be called a devolution of law : but 
that could not, from the nature of the instrument, have the effect of 
depriving of a right a person who did not claim by devoloRon 
of law, but by virtue of a preceding gift or instrument. That 
must have been the ground on which it was established, that the 
will of a j^pint*tenant could not sever the jointure. A will it an 
instrumeni by which the maker is enabled only to bar bis heir at 
law or personal representative, but which cannot be allowed to 
alter the rights of third persons. 

Terms for years, like all other chattels, may be specifically 
bequeathed; aiM how by the stat. il Geo. I. c. 18. s. 17., a free- 
man oi London may bequeath his personal estate in any way he 
pleases, notwithstanding the custom of London which formerly 
restrained httu»(r) 

A general disposition by will, of lands, tenements and heredita- 
ments, or manors, messu^es, lands, &c. is held only to extend to 
freehold property and ilbt to leasehold, unless the testator has no 
freehold property to answer to the description. ( 5 ) This rule, 
observes Sir W. D. Evans, which perhaps most frequently disap- 
points the actual intention of the testator, has been submit^ 

(p) Campbell v. Sandjs, supi'a. Davis v, Gibbs, 3 P. Wms. 96. 

(q) 6 T. R. 9^. ford v. Gardiner, 2 Atk. 450. Pii- 

(r) Sec Smith v. Fellows, 2 Atk. tol v^^iccardson, 1 H. Bl. 86 . a. 

37T. Bnl see Addis r. Clement, ^ P. 

^(«) Rosa v» Dartlatt, Cro. Car. 298. 468. 
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with some degree of reluctance ; iind distinctions have beei| made 
to comply u’ith the supposed intent, or inferred from the circum- 
stances of particular cases, (r) In a later case, fs) the testator 
having freehold and leasehold property let together as one farm, 
devised all his manors, messuages, houses, farms, laqdji, wood- 
lands, hereditaments, and real estate : the co^t of King’s Bench 
considered the word fanms” as sufficient to take the case out of 
the rule, so as to pass Icllehold. The efficacy of the rule was 
established in a subsequent case; (0 where the devise WAS of the 
iDano||0f W,, and all other his manors, messuages, lao^ tenements, 
and hereditaments, there being in it none of the circumstances 
relied upon in other cases. Lord Eldon (then C. J . of the Com- 
mon Pleas) said, with reference to the intenShd certificate to the 
Court of Chancery, The rule in Rose v. Bartlett is a rule which 
has been acknowledged for ages, and upon which 1 shall act 
until I am informed by the highest authority that 1 am not to 
regard it; — till I shall be so informed, I shall substantially regard 
it in judgment : for 1 think it better to overrule it aHogether, 
than to deny to it its oficct upon grounds which do^ not com- 
pletely, satisfy my mind as safe and solid grounds of di^nction/’ 

A future as well as a present leasehold interest rolty pass by 
testament ; it not being necessary, as in the case of freehold, that 
the property should be vested in the testator at the time of the 
devise: but a general bequest of leasehold premises is held only 
to apply to such estates as arc in existence at the 6rae of making 
the will, and not to such as may be acquired by subsequent 
renewal, for the disposition of which, a particular intention must 
be shewn, (w) 

Estates for years may be settled by will or otherwise, according 
to any modifications which suit the pleaf|)re of the parties, pro- 
vided the limitations are such that thfe abs^ute indefeasible 
estate must necessarily vcht within the compass of any number of 
lives in being, and the term of twenty-one years after the death 
the survivor ; with such additional period as may elapse 
tween the death of the surviving life, and the birth of a posthu- 

(f) Addis V, Clement, 2 P. Wras. 

456. Lowthcr v, Cavendish, Amb. 


356. Turner v. Husler, 1 Bro. Ch. 
Ca.78. 

(0 Lane V. Stanhope, 6 T. R. 345. 


(/) Thompson v. Lawley, 2 B. & F- 
303. 5 Vcs. 476. 

(tt) Abney v. Miller, 2 Aik. 593. 
Slatter r. Noton, 16 Vcs. 197. 
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mous child h^ipng an inter^t in the subject. An opinion was 
expressed by the late JLord Jlwanley, when master of the rolls, in 
the great C6^ respecting Mr. Thelluson’s will, that the term of 
twenty-one ^ars, for which in this and other cases property may 
be rendered inalienable, is not a term absolute and independent 
of the^situation of the person interested, but the attainment of a 
persem entitled tcyihe age of twenty-one years : on the principle 
that a diild en vemre sa mere may be considered a life in being, (x) 

, Aljfd this view of the subject seems t# have been generally acquit 
esced4n by the profession. 

WhereX.^) there was a limitation of personal estalg^jQ < 
event of tlie first taker dying under the age of twenty-^^, to all 
his brothers and sisters who should arrive at the age of twenty- 
five, which wouliPexceed the admitted limits, it was held to be 
void, not only as against those who might afterwards be born, but 
also as to those in esse^ the disposition being entire, and intended 
to embrace persons not then born as well as those existing ; it 
being settled that an executory devise (and the rule is equ&lly ap- 
plicaMe to any other mode of disposition,) exceeding the admitted 
V. limits || void in toto, and not merely for the excess. 

If a^^rm is bequeathed generally to any person, or to him and 
his assigns, the whole interest passes, and no words of limitation 
are requisite to make it transmissible to personal representa- 
tives. (i) If it be bequeathed to tw^o equally, it will create a tenancy 
in common, because an equal benefit is intended to both, (a) It 
is nearly chi the same principle that it seems to be settled, that 
there can be no such thing as the remainder of a term, in the usual 
sense of the word. All the old cases (b) establish the rule that 
a term entire thing; and, that if it is given away for an hour 
it is giv^n away for ever. In every case, consequently, any 
limitation over caii^nly take effect as an executory bc^quest, or 
the limitatij^ of tK trust of a term, which is governed by the 
same principles, (c) 

(or) SecThelluSon v) Woodford, 4 pi, 69^ 

Ves. 337. Blandford v, Blandford, (a) 3 Salk. 203. 

Moo*- 846. Long v. Blackall, 3 Vcs. (6) Green i\ Edwards, 1 Leon. 218. 
486. Fearne’s Ex. Dev. 495. Ed. Sth, Anon. 2 Leon. 209. Moor.^47, 296, 

(p) Leake V. Robinson, 2 Meriv. 1 And. 233. 

363. (r) Amner v, Luddington, And. 60. 

(%) Fenton v. Forlin, Dy. 307. b. 3 Leon. 89. Plow. 519. 
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V If a terp, therefore, is bequea&ed to A. fo%five yeips with 
remainder oyer to B., strictly spewing, the whole term is p A. 
^during those five years, and the privity of estate between him and 
the reversioner is as perfect for the time as if the absolute inter* 
est had been granted to him : but the bequest over, whether 
vested or contingent, will take efiect at the time appointed 
by the will ; and is transmissible to represiptatives, although 
the legatee in remainder should die before it takes efiect in pos* 
session, {d) 

So where (e) there was a bequest of a term to several sticce^ 
sively fcu^ife, the court held clearly that all the remainders were 
good, Bim that each legatee for life had the whole term vested in 
him for his life, during which each remainderma||^had a possibility 
of remainder, and the executor had a possibility of reverter, which 
would come into possession, if all the legatees should die within 
the term, (f) 

The first legatee has no power to bar the remainder over, 
although the remainder may be extinguished by release in the 
estate for life, (g) 

The assignment of such a possibility during the life^f the 
legatee for life is good in equity, if made to a stranger fof valu- 
able consideration, (h) And that it may be bequeathed was deter- 
mined in Wind v. Jekyll, (0 So where a feme covert is entitled 
to such a possibility, it seems to be the better opinion that an 
assignment by the husband, even without consideration, will 
exclude her surviving; although, if such a possibility be considered 
as a chose in action, the doctrine is open to the objections which 
have been stated in a preceding page, as arising from the decision 
in the case of Hornsby v. Lee, (k) by the present maHef of the 
rolls. So also, it seems to be clear that the husband may release 
such a possibility ; and the wife w^ill be bari^d though it should 
not cope in esse during the coverture, because it might possibly 

(d) Sheriff V, Wrotham, Cro. Jac. 102. 2 Eq. Abr. 88. Domo. Proc. 

509. Kingslader v, Courtney, 2 1729, 1730, See 1 P. Wms. 574, note 
Freeni; 23a. 250. S. P. Walmstrey v, Tanfield, I Ch. 

(e) Eyres D. Frankland, I Salk. 231. Ucp. 29. 

Anon. 1 272.* (/) I P. Wms. 572. 

(/) Dowse V. Earle, 3 Lev. 264. .'/•') 2 Madd. Ch. Ca. 10. Ropqi^*s 

(g) LampcFs case, 10 Ucp. 46. Treat, on iiusbaud and Wife, ante.’ 

(A) Tli^obalds o. DiifToy, 9 Mod. 
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come t»i esse dliring^ the cove||tire. (m) /if the possibility can 
no means come into esse during the coverture, as where a lease is 
limited to tlm wife if she survive the husband, he has no control 
over such a possibility either to release or dispose of it in any 
other way. (n) 

Where (o) A. bequeathed a term to B. for life, remainder b 
the heirs of B., although it was held that this could not go to th 
heirs of B., yet, since there was an intention on the part of th 
testator to part with the whole term, it was determined that 
should go to the executors of B. It was admitted at^the san 
time, that by proper words the term might be limited wtbe he 
of the body of B., so as to give the enjoyment of the rents ai 
profits to B. for^l^is life only. If a term be bequeathed to 
after the death of A., the bequest will give an estate for life to 
by implication. ( p) 

A bequest of a term to one for life, with a contingent remain^ 
over, will in general only give the first taker an estate for life, t 
if the remainder do not take effect, the residue will go to 
personal representative of the testator ; yet, if it appear to be 
intention of the testator to dispose of the whole term, the legat 
claiming under the will may recover from the executors : the 
fore where (q) the bequest of a term was to the following efl^ 
viz. after the death of A. to B. for life, with remainder toj 
child or children by any woman he should marry, his and iY 
executors for ever, upon condition that in case the said, 
should die an infant unmarried, and without issue, the 
mises should go over, and B. died without issue, althougle 
arrived at full age and was married; it was held thafte 
residuary legatees under the will, and not the executors, re 
entitled. 

A term properly Ispeaking cannot be entailed : for whr it 
is given to one and the heirs of his body, it is settled thats is 
an absolute gift to the first taker, (r) lie may dispose of by 

(w) Gage V. Acton, 1 Freem. 51 iJ. (q) Doe d. Everett v. Cooktfia&t. 

515. 269. 

(n) ? Roll. Abr. 48. Co. Litt. 46. b. (r) Atkinson v. Hutchins^ P* 

(fl) Davis y. Gibbs, 3 r.Wms. 29. Wins. 258. Brouiickcr v. ot, 1 

(|i) Roe d. Rendalc r. Summersett, Meriv. Ch. Ca. 271. Tolhj» Pitt, 

5 Burr. 2608. I Madd. Ch. Ca. 488. 
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|eed or will ; and if he do not dispose of it, it will go upon his 
ieatli to bis personal representative, (s) A distinction wa^ibr- 
ierly made between such limitations as would give an estate tail in 
icpress terms, and such as only give an estate tail by implication: 
lit the contrary is fully established^ (t) namely, that in all cases the 
I tire interest passes. But the courts have not shewn themselves 
dined to raise estates tail by implication in leasehold property .(u) 
le reason why the devise of freehold lands to one for life, and if 
^ie without issue remainder over, has been determined to give 
testate tail is, because the intention of the settlor was supposed 
he in^vour of the issue : but a bequest to one of a term of 
yrs, and if he die without issue then over, could never be so 
iirpreted, because such words could never b^upposed to have 
inserted in favour of issue who could liy no construction 
it. 

here (7?) the freehold and leasehold estates of the testator 
limited by the same clause, Lord Macclesfield said it was 
r^nable enough to take the same words, as if the clause had 
bfi repeated in different senses, viz. the freehold to A. for life, 
a^jf he die without leaving issue then to B., and the leasehold 
t(U, and if he die without issue (living at his death) then to B., 
so^t both devises would be good ; the one being an estate tail 
ini, other an interest for life with a contingent possibi- 

lity^ B. In a case, (a;) however, where freehold and leasehold 
were devised to A. for life, remainder to B. and flSe heirs 

' Hf 

of pi body, and if he had no such heirs then over, Lord Eldon 
thc^ ht that the words and if he had no such heir” did not con* 
fiat « bequest over to the limited time of executory devises, and 
tbet^re that B. had an estate tail in the freehold, and an 
\e interest in the leasehold estate ; although at the same 
time,f|s lordship admitted, that M'hcre a leasehold estate is 
^^4 [led to a person and the heirs of his body, with a limitation 

(») I he’s Ex. Dev. 461. 6th edit. (t>) Forth v. Chapman, 1 P. Wins. 
W L v. Pitt, 6 Bro. P. C. 450. 667. <• 

Chandr ’ price, 3 Fes. 99. (^) Crook v. De Vandcs, 9 Ves. 197. 

(«) ^ V. Twining, 3 Mcriv. See Goodtitle d. Peake tt. Pegden, 2 
Ch. Ca.r^^ Forth v. Chapman, 1 F. T.R. 720. and Mogg v. Mogg, 1 Meriv. 
Wffls. studholme v. Hodgson, Ch. Ca. 654. 

SP.Wnfs^Od. 
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over' if he dies, and the testator uses the words leaves no such 
h^rs/’ the settled construction was that it means at his death 
according to the distinction in Forth v. Chapman^ {y) which he 
thought ought to remain unshaken. 

If a term be bequeathed to one for life, remainder to the heirs 
of his body, these last words are generally words of limitation^ 
and the whole vests inithe first taker : but if there appears to be 
any circumstance in the will to shew the intention of the testator, 
or if in the case of the limitation of the trusts of a term, it 
appears to be the intention of the parties that the issue should 
take by purchase the words, heirs of the body” ar# not liable 
to the construction generally given them in the limitations of 
freehold estate, (z) 

Where there was a bequest of a term to A. for life, and no 
longer, remainder to such issue as he should devise it to, it was 
held to give a life interest only, with a power to devise it to his 
issue, (a) 

Leasehold estates when limited together with freehold in strict 
settlement, subject to a declaration or implied intention that 
they shall go together as long as the rules of law and equity will 
permit, vest absolutely on the birth of the first tenant in tail. (A) 
It will follow that if there is any trust which tends to restrict 
such absolute interest after it is once vested, it is absolutely void, 
and is incapable of any modification so as to establish it cy pres. 
In a case, (c) therefore, where the rents and profits of the lease- 
hold estate were to go to the persons entitled to the rents and 
profits of the freehold and copyhold lands, although there was a 
power for the trustees with the consent of the persons so entitled, 
and if , minors at the discretion of the trustees themselves, to sell 
such leasehold estates, and invest the produce in freehold estates 
to the same uses ; yet it was held that since the leasehold estates 
vested absolutely in the first tenant in tail from the time of his 
birth, the power was absolutely void and incapable of any modifi- 
cation. This case, however, it may be observed, is an instance 

(y) Supra. See also Nichols v. Hooper, ibid. 199. 

(s) Fearne's Ex. Dev. 490. 6th edit. .Piubury v. Elkin, ibid. 504. Piejdell 
Webb V. Webb, 1 P. Wins. 132. Hodg- v. PlcydcII, ibid. 748. 
son V. Bussey, 2 Atk. 89. Ward v. {b) Lord Southampton i). The Mar- 
Bradley, 2 Vern. 23. quis of Hertford, 2 Yes. B. 54. 

(a) Target v. Gaunt, 1 P. Wms. 433. (5) Ware v. Polbill, 11 Yes. 357. 
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only of an unskilful attempt to effect what may be done for the 
purposes of family arrangements, b/ means of covenants in mar* 
riage articles, and executory trusts in wills. It is obvious that 
if leasehold estates vest absolutely in the first tenant in tail of the 
freehold at his birth, the intention of the settlement which gene- 
rally is that tbey^should go, in the same channel may be often 
frustrated; because, upon the death of sucli tenant in tail before 
twenty-one, the leasehold estate must become part of his personal 
property, and go in the channel appointed by law for that species 
of property. It is the usual practice therefore to limit the lease- 
hold estates to trustees in trust to convey them absolutely to the 
person entitled to an estate tail in the freehold, when he arrives 
at the age of twenty -one; and no further precaution seems 
compatible with the rules of law, because at that age the law 
gives to the tenant in tail the absolute power of disposing even of 
his freehold property, by suffering a common recovery. Care, 
however, must be taken, that such executory trust is not too 
remote, by exceeding the limits for the taking effect of executory 
devises, (c) 

In the case of the Countess of Lincoln r. The Duke of New- 
castle, (d) before the House of Lords, Lord Eldon, in delivering 
his opinion, entered very fully into the question how far the court 
of Chancery would execute the intention of the testator, where 
there was no direct gift by the will, but only a direction that the 
i'leasehold estates should go in the same channel as the freehold ; 
and the same reasoning applies to a covenant in marriage articles, 
because they are executory in their nature, and the intention is 
usually the same. If the matter were res Integra^ the best prin- 
ciple he thought would be that the testator ought to be considered 
as furnishing the court with all the means of enabling the party 
to tie up the property, not as long as the rules of law will admit, 
but to that convenient extent which would enable you to execute 
the general primary intent of the testator, or of the settlement to 
carry the real and personal estates in the same channel. It 
appears, however, that now the doctrine on the point has been 
definitively settled by Lord Thurlow in the cases of Foley v. 
Burnell, (e) and Vaughan 2?. Buwleni. (/) In those cases Lord 

(e) Trafford r. Trafford, 3 Aik. 347. (r) I Bro. Ch. Ca. 274. 

^XA2 Vcs. 225. ^ C/*) 3 Bro. Cli. Ca. 101 . 
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Thurlow thought that the court could exercise no discretion in 
modifying the limitations of such a will : but that there was only 
the choice of vesting the estate the instant a tenant in tail should 
be born, or carrying the limitation to the utmost extent the law 
would admit. In Lady Lincoln v. The Duke of Newcastle, the 
cause was heard on appeal from Lord Erskine’s decree, which 
was made before the Duke of Newcastle had arrived at the age of 
twenty-one years. The decree, as far as related to the leasehold 
premises, declared that the said leasehold premises ought to be 
settled in trust for the Duke of Newcastle, his executors, admi* 
nistrators, and assigns; and if he should die under the age of 
twenty-one years, without leaving issue male of his body living at 
the time of his death, then in trust for the several tenants in tail 
in remainder, with like limitations over in case they should die 
under the same circumstances. Lord Eldon observed that a good 
deal of difficulty had been removed by the Duke of Newcastle 
having arrived at the age of twenty-one years since the decree : 
but if he had decided the cause originally, he should have decided 
it according to the authority of Vaughan v. Burslem. Under the 
authority of Vaughan v. Burslem, and Fol^ v. Burnell, assign- 
ments had been made of leasehold property, under the notion 
that a son when born should take an absolute interest; and 
to decide otherwise would tend to shake a very large pro- 
perty. , The House of Lords varied the decree so far as to 
leave out from the word assigns’* the part of the decree 
above mentioned, stating it to be unnecessary to decide any 
thing respecting the point; and with this variation the decree 
was affirmed. 

Whatever number of limitations there may be after the first 
executory devise of the whole interest, any one of them which is so 
limited that it must take eifect (if at all) within twenty-one years 
after a life in being, may be good in the Qvent of no one of the 
preceding executory limitations, which would carry the whole 
interest, happening to vest. But when once one of the preceding 
limitations which carries the whole interest takes effect, that 
inst-int all the subsequent limitations become void, and the whole 
interest is vested, (g) Therefore (A) where the limitations of the 

(X) Higgins v. Dowlcr, 1 P. Wras. Sec Foster v. Brown, Moor. 758. 

9S. Fearn. Coni. Rem. 407. 6ih edit. (5) Higgins v, Dowler, ntpra. 
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trust of a term were to A. for lifei remainder to his first and other 
eons in tail, and for want of issue male to his daughters, there 
never having been a spn, it was adjudged a good trust for the 
daughters ; and the contingency, being confined to a life in being, 
was not too remote. 

An executory^ bequest, limited to take effect after a general 
failure of issue, is void in its creation : but, when applied jto 
leasehold estates, the courts are inclined to interpret it dying 
without issue liviqg at the death of the legatee. Where (f) 
therefore a man bequeathed a term of years to A., his heirs, exe- 
cutors, and assigns, for ever ; and if he died before twenty-one 
leaving no issue, then over: this was held a good executory 
bequest, ^o also where (A:) a term was bequeathed to one 
and the heirs of his body, and if he die without issue living 
then to B., this seems to have been considered a good exe- 
cutory bequest, the contingency being to arise within a life in 
being. (Z) 

In a recent case it was decided that a tenant for life of a term 
of years, which term was unimpeachable of waste, was entitled, as 
between herself and the persons claiming in remainder, to cut 
down and apply for her own benefit such timber as is fit and 
proper to be cut in the course of a due and husbandlike manage- 
ment of the woods in question, (jm) 

Having thus considered the limitations of terms of years, 
considering them as integral estates, it is necessary in con- 
clusion to state in what cases a lease or term of years jivhen 
renewed may be considered^ as so connected with the preceding 
estate, as to be capable of being limited by deed or will to the 
same uses. 

In g€|neral, renewed leases which have been renewed in the 
right of the owner of the old lease, are subject to all the equity 
to which the old leasp, was liable. Where therefore a person by 
will bequeathing his personal estate for the payment of his debts 


(t) Martin v. Long, 2 Verii. 151. (/) Sec Fletcher’s case, 1 Eq. Ahr. 

Wilkinson v. South, 7 T. R. 555. 193. Love v. Windham, 1 Lev. 290. 

Taylor v. Clack, 2 Eden’s Ch. Ca.207. The Duke of Norfolk’s case, 3 Ch. 
Lyonv. Mitchell, 1 Madd. Ch. Ca. 467. Hep. 1. 2 Swanst. Ch. Ca. 454. 

Carr v. Lord Errol, 14 Yes. 479^ (m) Bridges v. Stephens, 2 Swanst. 

(At) Lamb v. Atcber, 1 Salk. 225. 150. n. 
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bequeathed the residue to his wife, who entered upon certain 
leasehcdd premises under a college lease, and then married, and 
afterwards her second husband being administrator die from; non, 
suffered another to renew in the right of the testator, it was held 
that this renewed lease was liable to the debts of the testator if 
his assets were not sufficient, (n) ^ 

So where (o) a man had a cliurch lease, of which nine months 
only were unexpired, and he devised all his interest in the old 
lease to I^., and then renewed the lease and republished his will ; 
the renewed lease was held to pass by virtue of the republication 
of the will. So a renewed lease will pass under a residuary be- 
quest of all the testator^s leasehold estate, (p) But if a lessee for 
years devises his terra specifically, and then takes a new lease by 
which means the first is surrendered in law; it is, generally speak- 
ing, a revocation of bis will, (q) 

Leases, however, which are renewed in consequence of the 
tenant right of renewal, are at law new leases ; and, if no equitable 
charge has been c(;eated previous to the surrender of the old lease, 
they are not liable in equity to any of the incidents of the old 
lease, (r) In the case of leases for lives, therefore, it has been 
determined that a new lease to the lessee and his heirs is a new 
purchase, and will devolve to the heirs ex parte paterm^ although 
the original lease came from the mother, (s) So where (0 an act 
of parlistment was obtained to enable A. with the concurrence of 
his lessor (o grant leases of certain premises demised to A. under 
a church lease; A. having died intestate before any lease granted 
under the power, the power was held to have been destroyed by 
his administrator obtaining a new lease from the church; although, 
if the power had been executed during the existence of the old 
lease, the renewed lease would have enured to the benefit of the 
under-lessee. 

So it has been decided (u) that a lease renewed subsequent to 
a general bequest of the testator's leasehold estate, or of all his 

(n) Edwards v, Lewis, 3 Aik. 538. (#) Mason r. Day, supra. 

(o) Anon. 2 Freem. 116. (I) Collet v. Hooper, supra. 

(p) Sterling v, Lydiard, 3 Atk. 199. («) Marwood v. Turner, 3 P. Wms. 

(flr) Ashby V. Laver, Gouldsb. 93. 166. Abney v. Miller, 2 Atk. 597. 

(r) Mason v. Day, Free. Ch. 319. Honcu. Medcraft, 1 Bro. Ch. Ca. 261. 

Pierson tJ. Shore, 1 Atk. 480. Collett Coppin v. Fernyhough, 2 Bro. Ch. Ca. 
V. Hooper, 13 Ves. 258. Wentw. Off. 291. Slatter r. Noton, 16 Yes. 197. 
Ex. 33. 
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iflterest therein, is so ftr a revocation of his will. The onlj 
case (X) in which, under such general words, a subsequent renewal 
has not been held to produce this eflect, was the case of a trust on 
which circumstance Lord Hardwicke seems chiefly to have relied. 
A. being a prebendary, leased the premises to one ofhis children for 
twenty-one years, with a declaration that it was for the benefit of 
the lather, and then for such persons as lie should appoint ; and, 
in default of appointment, in trust for his children generally. 
This lease had been surrendered usually every year lor several 
years; and then a new one had been made in the same way, with 
the same declaration of trust. Four or five years before his 
death, A. made his will, under which his eldest son was residuary 
legatee, and executor ; and, by a supplemental clause, he directed 
that his eldest son should have the lease, with all the profits and 
advantages arising from it. Every year after that, till the death 
of the testator, the lease was renewed, with the same declaration 
of tirust, as before his will was made. Besides, therefore, the 
circumstance of its being a trust, the words of the will took in all 
the benefits and advantages belonging to the trust, one of which 
was the right of renewal. 

Where there are circumstances in the will to shew that the 
testator intended to pass the future interest, the renewed lease 
shall pass by the will, although it expire subsequently to the 
making of his will in his lifetime, and be renewed after his death 
by his executrix. In such a case it must be intended that the 
testator was tenant from year to year when he died, which is an 
interest transmissible to representatives ; and then the executor 
taking such interest, is trustee for the uses of the will, and the 
renewed lease will follow the limitations in the will, (y) If 
the testator had been tenant at sufferance only, the renewed 
lease, it should seem, would have belonged to the residuary 
legatee (if any) : because the tenancy would have been deter- 
mined by his death ; and it would have resembled the case of 
an executor becoming a general occupant of a freehold estate not 
specifically devised. 

Upon the same principle as the case last cited, where (z) a testator 
being tenant from year to year, under St. John’s College, Oxford, 

(s) Carte v. jParte. 3 Atk. 174. (z) Randall v, Russell, 8 Meriv. 

(y) James V, Dean,' 11 Yes. SSS. Ch, Ca. 190. 
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(the lease having^ expired) gave to his wife durante viduitate all 
that his messuage or tenement, with the farm or lands at L., and 
all his estate and interest therein, she .^paying the rents reserved, 
to St. John's College, &c." The widow, after his death, obtained 
a new lease from the College.^ It was held that the new lease was 
taken subject to the trusts of the will. 

The renewal of a college lease in his own name by a tenant for 
life, with power of appointment, has not the effect of executing the 
power in his own favour, (a) 

It has been before mentioned 4hat where terms are specifically 
bequeathed, they will, notwithstanding, first vest in the executor 
by virtue of his office ; and the legatee cannot enter without the 
executor’s special assent. After such assent, the entry of the 
executor is sufficient tp charge the legatee with the possession and 
the liabilities of the tenancy, (b) Before assent, the legatee has 
no remedy for the term except against the executor personally ; 
but it is said that a legatee may grant or release the term to the 
executor before assent, (c) 

A letter promising to deliver possession on a certain day is a 
sufficient assent, (d) So words by an executor to the^ following 
effect, — ‘Uf E. my wife were dead, my estate in the premises would 
be ended, and it would remain to H.,” are a good assent to the 
remainderman, (e) 

The assent of an infant executor, when there are no^ssets but 
the term, is not a good assent even at law. ( f) But a feme covert 
executrix may assent if her husband do not contradict it. (g) And 
where a feme covert executrix declared that she would take 
the term according to the will, it was held to be a sufficient assent 
where the term was limited to her for life, with remainder 
over, (h) 

So if there is a bequest of a term for life, with remainder over, 
an assent of the executor to the grant for life is an assent to the 
remainder over, even where the remainderman dies fn the life 
of the legatee for life, and before the assent; and such an 

(a) Bv-ookman v. Hales, 3 Ves. and (e) Southward v. Millard, March 
».45. 137. 

<ft) S Leon. 6. Chamberlaine v. Chamberlaine, 

(c; Carter ». Love, Owen. 56. 2 Freem. 141. 

{d) Doe d. Lord Say and Sale v. (g) Cooks v. Bellamy, 1 Keb. 530, 
Grey, 4 Esp. N.P.C. 154. Garrett v. Lister, i Lev# 25# 

2p 
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mssent is sufficient to transmit the remakider to the represeotatives 
of the remainderman, (i) 

Where the' termor bequeathed bis term to his executor aud 
died, and the exqcutor entered before probate and died, this was 
held sufficient to vest the lease him as legatee without pro- 
bate: (A:) but in general, if a term is bequeathed to an executor, 
be must lay special claim to it as legatee, because his entry to it 
in the first instance is only as^executor. But if the debts and 
funeral expenses have been paid, he may be said to be in as lega** 
tee without special claim, bec^se be is no longer liable to a 
deoastaviL (/) 

Where it was shewn in evidence that the wife executrix and 
her second husband had made a lease, reciting her title as exe- 
cutrix, it was agreed by the whole court that this was an express 
claim as executrix, (m) In the same case it was likewise agreed, 
that if a feme executrix and legatee take husband before site has 
made an election, the husband may make it for her. If, however, 
an executor, being the specific legatee of a term, renounce the 
executorship, be cannot grant over without the assent of the 
administrator ; because he has no general power of disposing of 
the property after he has declined the office, (a) 

If the bequest be to several, one only of whom is executor, it 
much more requisite that the executor should claim as legatei % 
because, i| bis general entry should be considered as an assert ; 
the legacy, it would enure to the others as well as to himself 
thus make him liable to a devastavit* A legacy also is wai’^ ^ . 

and if he should be construed to be in as legatee by his 
entry as executor, the legacy would no longer be waiv 
the bounty of the testator would only operate to the pv 
the executor, (o) 

Where'(p) a man seized of certain lands in fee, 
sessed of a term of years, devised all his lands and f > 

bis two executors until the payment of bis debts it 

(0 Soutte'ard v, Millard, supra. (w) Cheney 
Walkden v. Eikiuglon, Plow. 319. (w) Broker v. C'' Jior, « , ’ z. 92. 

(At) Dy. 367. a. pi. 39. (o) 1 Browns IV ' ' Doe d. 

(/) Bransby v» GraDiham. Plow. Hayes v. Sturges, 7 S'!?. 

523. Young V. Hohnes, 1 Str. 70. (p) Panncll t*. Fean, Moor. 350. 

Poriman r. Willis, Moor. 352, See Dy. 83^b., and Simpson v. Gut- 
Gouldsb, 1^9. teridge, I Mudd. Ch. Ca» 616. 
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was a queetion whether the executors took as executors or lega- 
tees; for both the executors entered generally, and they severally 
sold the term to different persons. If they took as executors, 
the sale by the first was good^ because one of several executors 
may administer alone ; and if any injury is done, he is personally 
liable as between executors : but if they took as devisees, then the 
sale of each was good for a moiety of the term which each had 
a right to dispose of. The court determined that they took 
the land as devisees, and the term as executors; for the de- 
claration in the will as to the tern^was only what the law would 
have said without such a declaration : but the executors could 
not have applied the land to the purposes of the will without the 
express declaration of the testator that they should take it for 
that purpose. 

The law will imply an election to take as legatee, if the exe- 
cutor does acts which are consistent only with the character of 
legatee. Therefore, where (y) the testator having bequeathed to 
his wife the profits of the land during the minority of his son, to 
the intent that she might out of the profits educate his children, 
and having made his wife executrix, it M as held that by her entry 
and educating the children of the testator, she had determined her 
election to take as legatee. So if the executor pay a charge which 
only attaches in his character of legatee, it is an assent, (r) 

An executor is not obliged to pay legacies without a bond from 
the legatee to refund in proportion to the whole debt, if any such 
should appear^ So also, although no bond should be given ; yet 
in equity, if debts appear to be unsatisfied after the assent of the 
executor, the legatees must refund in the same proportion : for 
otherwise creditors would be without remedy, because, after 
assent by the executor, the legacy in tlie hands of the legatee is 
not attachable by foreign attachment, and creditors being third 
persons have no day in court to interplead. But a sale after such 
assent to a bona fide purchaser for valuable consideration without 
notice will defeat creditors, (f) 

So where (0 the corporation of Canterbury bad demised to the 
testator ^or years, at a certain rent, and under various covenants, 

iq) Paramour r. Yardicy, Plow. 2 Frcem. 141. 

539. (t) Simmons v, Holland, 3 Mcriv. 

(r) Young v. Holmes, 1 Sir. 70. Ch. Ca. 547. Hawkins v. Day, Amb. 

(«) Chamberlaine v. Chambcrlaine, 160. 

2 P 2 
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the master of the rolls ordered the funds to be made over to the 
residuary legatee, on his giving a sufficient indemnity to the exe- 
cutor, in case any judgment should be recovered against him at 
law for any future breach of covenant ; and it was referred to the 
master to settle the terms of the security. 

III. The last point to be considered in this chapter relates to 
the assignment of the reversion. 

At the common law it was not only necessary that the assign- 
ment of the reversion by the act of the party should be by deed as 
between the parties : but, in order to give the grantee a legal title to 
the services of the tenant, the tenant’s especial assent was necessary 
to the grant of his landlord; which ceremony was called attornment. 
The necessity of attornment was in some measure avoided^y the 
statute of uses, and by the statute of wills, which vested the legal 
estate in the cestui que use and the devisee respectively without 
attornment. By the 6tat.4 Ann. c. 16.s.9.,(z/) commonly called the 
statute of attornments, it was at length enacted that all grants and 
conveyances of the reversion or remainder of any messuages or 
lands should be good without attornment of the tenants ; pro- 
vided that no such tenant should be damaged by payment of rent 
to the grantor or conusor, or by breach of any condition for 
nonpayment of rent before notice given him of the grant by 
the grantee or conusee. And after this statute it was enacted by 
the stat. II Geo. II. c. 19. (.r) that the attornment of tenants to 
strangers claiming title to the estates of their landlords should be 
absolutely null and void to all intents and purposes whatsoever 
provided that nothing therein contained should extend to vacate 
or affect any attornment made pursuant to or in consequence of 
any judgment at law, or decree or order of a court of equity, or 
made with the privity and consent of the landlord or hiiidlords, 
lessor or lessors, or to any mortgagee after default in payment of 
the mortgage money. 

It is observable that in the statute of 4 Ann. the only species of 
hereditaments named are manors, rents, remainders, and rever- 
sions.” The reason is that attornment was requisite only where 
there was tenure, attendance, remainder, or payment of rent out 
of land : therefore the reversion, after a grant of common of pas- 

(f£> Irlfh Stat. 9 Ann. c. to. s. P, (j;) Iriihi Stat. 15 Geo. 11. c. 8. s. 7 
and 10. and 8. 
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ture, will pass without attornment, because attornment never was 
necessary, (y) 

A grant to the king, or by the king to another, was always 
good without attornment, by force of liis prerogative. ( 2 ) So also, 
as far as the parties were concerned, the estate passed by the deed 
ab initio ; although the subsequent assent of the tenant was neces- 
sary to give it permanence. («) 

If lands be let for life or years, and the reversion is afterwards 
mortgaged, the lease protects the possession of the tenant against 
the mortgagee: the rent, however, is in the mortgagee by right. 
By a tacit arrangement the mortgagor, although not accountable 
for the profits to the mortgagee, usually receives the rents : but 
the mortgagee may put an end to this arrangement by requiring 
the payment of the rent to himself. And, although the lease pro- 
tects the possession of the tenant, the courts have allowed the 
mortgagee to bring an action of ejectment, if he has given notice 
to the tenant that he does not intend to disturb his possession, 
but only requires the rent to be paid to him, and not to the mort- 
gagor : for since the mortgagor himself, if in possession, could 
not be ousted without a judgment in ejectment; so neither can the 
mortgagee entitle himself to the rent in respect of the reversion 
without a judgment of a similar nature. 

Attornment was necessary before the statute of 4 Ann. on the 
principle of notice to the tenant: but, when it took place, it related 
back to the time of the grant. On the same principle, after 
notice, the mortgagee is entitled to the rents, without prejudice to 
the tenant, from the time that his legal estate in the premises 
commenced. In the statute 4 Ann. there is a provision that the 
tenant shall not be prejudiced by any act done by him, as holding 
under the grantor till notice. Payment.before such notice, of rent 
actually due, is good : but with this protection the tenant must 
be considered to have attorned at the time of the execution of the 
deed granting the reversion. Where, (6) therefore, the mort- 
gagor became bankrupt, and the rent bad been demanded by his 
assignees before notice of the mortgage, but had not been paid, it 
was held that the mortgagee, after giving notice, was entitled as 
well as if it had accrued after notice. The tenant had received 

<^) Co. Litt. S12. a. (a) Ibid. SIO. b. 

(%) Co. Litt 309. b. (b) Mok^s r. Galliiaore, Dough STS 
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no injury ; be had the rent still in his bands^ and was bound to 
pay it according to the legal title. 

Although, in the case of copyhold leases, the tenure is Sas* 
pended so that no action of ejectment can be maintained of 
the copyhold interest during the common law lease ;(c) yet the 
copyholder may, notwithstanding, surrender the reversion by 
the name of the reversion, though the lease is not directly derived 
out of the customary estate ; and, after the grantee is admitted, he 
is in the |)ost by a kind of act in law, in the way of inrolment, 
and needs no assent or attornment of the tenant, (d) 

By the stat. 14 Geo. II. c. 20. (e) all common recoveries in the 
courts of Westminster, or any other courts having jurisdiction, 
are valid without the surrender of freehold leases, and without 
the concurrence of the lessees in possession : but the persoy hav- 
ing the first estate for life in reversion must make a tenant to the 
prcecipe. 

In all common cases of the grants of reversions there can be no 
doubt when the vendor ceases to be landlord, and when the 
right of the vendee begins. In the early cases, however, there 
seems to have been some doubt whether the bargainee was en- 
titled to the rent accrued after the bargain and sale, and before 
inrolment: but it seems to be clear, that if the deed is inrolled, 
the bargainee after inrolment will be entitled to all arrears from 
the execution of the deed, (f) 

Since borrowing money upon annuity has prevailed, it has 
Been the usual practice to insure the payment of the annuity by a 
term of years in addition to the usual powers of distress and entry 
on default of payment. It is sometimes a question under the 
deeds creating the term how far, and in what manner, the trustee 
cf the term has the power of using the legal estate. The usual 
trust of the term is to permit the grantor to receive the rents; and 
ihc trustee, though he has the legal estate, cannot make use of it 
till default has been made in payment for a certain number of 
days. He then becomes a trustee for both parties, the grantor 

(c) Murless v. Franklin, 1 ^wanst. (t) Irish stat. 21 Geo. II. c. 11. Sec 
Ch. Ca. 13. Swift d. Farr v. Davies, also the slat. 8 Geo. I. c. 0, s. 12. 

8 East, 354. n. Irish. 

(rf) Swinnerton v. Miller, Hob. 177. (/) Godb. 1 :j 6. Hall o. Dew, 
Sclhy r. Beck, Lit. Rep. 17. 4 Leon. Latch. 157. King v, Sonierlaad, Al. 
230. 1 Leon. 297. 
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and grantee: to the tatter to raise the arrears, and to that extent he 
is entitled to the rents. If be takes more rents than are sufficient 
to satisfy the arrears, he is bound to pay the surplus to the 
grantor. If he receives enough for that purpose, he ts bound to 
permit the grantor to receive the remainder. In a late case(g) 
arising out of a transaction of this kind, the Lord Chancellor, in 
order to avoid the necessity of an ejectment by the trustee, made 
an order that the grantor should receive the rents so as to pre- 
serve the possession of the trustees, in order that the tenants 
might not be able to deny the tenancy to the trustees : and for 
this purpose directed that the receipts for rent should be given 
by the grantor in their names, the defendants (the trustees) under- 
taking to produce any leases which had been granted of the 
estrJe. 

If the reversion be extended under an elegit, all that the sheriff 
can do is to put the plaintiff in the situation of the landlord as to 
one moiety : he may set it out by metes and bounds, and the 
lessee is bound thenceforward to pay a moiety of the rent to the 
tenant by elegit. And no attornment was ever necessary, because 
the tenant by elegit was in by judgment of law. (A) If, however, 
one elegit has extended one half of the rent; a second can only 
extend one half of the residue, or a quarter of the whole, (i) 

If land is bound by a statute, and an extent issues, the rever- 
sion will not be affected by it before the liberate is awarded; for 
the hiiigiiage of the writ before that, when it speaks of seizing into 
the king’s hands, is but formal, and land is never seized by virtue 
of ilip rxkiidi facias. (/*) 

Although it is in general true that rent is incident to the rever- 
sion, yet it may be observed again in this place that the reversioner 
has the power of severing it from the reversion by granting it to 
a stranger. In that case the law will give the grantee an action 
of debt for the recovery of it; and if he grant it to several persons 
ill separate portions, each may have an action for Iiis separate 
portion. (/) Before the statute of attornments, attornment was 


Or) Jenkins v. Milford, 1 Jac. and 

W. 

{h) Rogers r. Pitcher, 6 Taunt. 206. 
(0 Huruliain v, Bayne, 2 Brownl.97. 
(it) Play lie’s case, Cro. Eiiz. 46. 
Grubhani rThoraboroir^h, Hob. 82. 


(/) *Goodwin r. Packer, Tho. Jon. I. 
Cox f». Robins, Tho. Raym. lo. 
Ards r. Watkins, Moor. 549. Austin 
V. Smith, ] Leon. .SI 5. Brownlow v. 
Henley, I Lord Raym. 82. 
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the usual mode of transferring the privity requisite to maintain 
that action. Since that statute, the law implies a privily of the 
same kind after notice of the grant to the tenant, (m) 

A widow may be endowed of the rent and reversion of an 
estate of inheritance leased for years previous to the coverture. 
It is said, however, that if she recover in dower at law, the writ 
shall be special; that the sheriff may come on the premises, and 
demand seisin for the ferae; whereby she shall have her moiety or 
third part, as the case may be, of the rent and the reversion. 
Otherwise, if she had judgment only, with a quod cesset execuiio^ 
she would be deprived of the rent, (w) 

If the rent on a term be so reserved as to have continuance after 
the death of the ancestor, the heir on whom the reversion descends 
is entitled to the rent of freehold lands. And if the lessor leave a son 
and a daughter by one venire^ and two daughters by another ventre, 
the receipt by the son of rent accruing after the death of the father 
is a sufficient possessio fratris to carry the reversion to the daughter 
of the first ventre in exclusion of the sisters of the half-blood. 

. If, however, the lands demised be copyhold lands, the effect will not 
be the same : for the possession of the lessee under a common law 
lease can never be said to be the possession of the copyholder, 
which for this purpose should be a customary possession; and, 
therefore, after the death of the son, all the daughters shall have 
the reversion and rent incident thereto by descent, although the 
brother of the half-blood has been in seisin of the rent, (o) 

All arrears of rent become due in the lifetime of the ancestor 
belong to his personal representative, and not to the heir, because 
rent when due is a debt due by contract in the same way as any 
other personal debt contracted by the lessee. 

If the ancestor die on the rent day, payment to him on that day 
will be valid against the heir: but payment before the rent day 
is no satisfaction in law, although it might be in equity. So also 
if the rent be unpaid, and the lessor dies before midnight, the heir, 
and not the executor, wilt be entitled; for rent is not due before 
midnight, although, to take advantage of a condition of re-entry, it 
should be demanded before sun-set. {p) 

(in) 3 Salk. 48. drews, Cro, Eiiz. 15. Lord Rorking- 

(w) Wheatley v.Best, CrO. Eliz, 560. ham v. Penricc, I P. Wms. 177. Out- 
(o) 4 Leon. 212. ling r. Derby, 2 Bl. Rep. 1077. Lcftly 

ip) Clunn's case, 10 Rep. 127. Co. Mills, 4 T. R. 17 3, 

Lilt. 315. n. lord Cromwell v. An- 
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Before the stat. 11 Geo. 11. c. 10. (y) if the lessor tenant for 
life died Tivithin the half-year, at the end of which rent was due, 
the rent reserved upon a lease not made in execution of a power 
was lost, because the representatives could not recover a part. 
The principle was that the contract for each portion of rent was 
entire; and, therefore, it could not be apportioned. In some 
cases the law qualified this principle : but in no case with respect 
to time. Courts of equity, however, always distinctly admitted 
of an apportionment in respect of time, (r) And the stat. 11 
Geo. II. c. 19. s. 15., according with the equitable practice, pro- 
vided that where such a lessor, tenant for life, should die before 
the rent day, his executors might recover from the tenant a pro- 
portionate part of the rent so growing due, making all just allow- 
ances. (a) The Irish statute and 24 Geo. 111. c. 46. provides 
for a similar apportionment where the cestui que vie of an estate 
pur autre vie dies before the rent-day, a case not adverted to by 
the English statute 11 Geo. II. 

In Paget v. Gec(0 Lord Hardwicke intimated an opinion that 
tenants in tail after possibility of issue extinct and tenants for 
years determinable on lives were within the equity of the statute; 
and that whatever the courts of law might do, courts of equity 
would direct an apportionment in such case. And in Whitfield 
V. Pindar, C. B. 1781, the court is said to have held (hat a tenant 
in tail dying without issue capable of taking the estate tail was also 
within the statute, so as to entitle the executor to an apportion- 
ment against a remainder-man. {u) The executor of a tenant 
pur autre lie seems on the same principle to be within the statute, 
as the case is certainly within the mischief intended to be reme- 
died: but the point does not appear to have been decided. In 
a note, however, to Sir W. D. Evans's valuable edition of the 
statutes, (i7) that learned person thinks that this last case is cer- 
tainly not within the fair interpretation of the words of the 
statute. 


(q) 28 and 24 Geo. lU. c. 46. Irish. 

(r) Jenncr v. Morgan, 1 P. Wms. 
392. Hay r. Palmer, 2 P. Wins. 502. 
Renth::m d. Alson, 2 Vcrii. 204. 

(s) Vcriion v. V^Tnon,2 Bro. Ch. Ca. 
659. Hawkins v. Kelly, 8 Ves. 308. 
Aynslcy r. Woodsworth, 2 Ves. & B. 
331. Williams v. roweil, 10 East. 


269. Sutton V, Cliaplin, 10 Ves. 66. 
And Evans's Statutes, Fart IV. Class 
xix. No. S3. 

(0 Ambl. 198. 

(u) Wykliain v. Wykham, 3 Taunt. 
331. 

(r) Part IV. Cl. xix. No. 23, note 14. 
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Where (x) a tenant for life with a leasing power made some 
leases according to his power^ and others as limitations only wf 
his interest, resenring rent at Michaelmas and Ladj-day, and 
died on Michaelmas-day about noon. As to the leases derived 
out of his interest as tenant for life, the executors were dedared 
entitled to it rather than it should be lost t but as to the leases 
under his power, there the remainder-man was entitled, because 
before the last instant of the day the representatives of tenant 
for life could make no title to it. 

The stat. 10 and 11 Will. III. c. 16 (y) carries the inter* 
mediate profits, as well as the estate to posthumous children* If, 
therefore, a rent day occurs between the death of the father and 
the birth of a posthumous child, he will be entitled to the rent 
under the act. (z) 

If the father make a lease for life, reserving rent, and dies, 
there can be no possessio fratris ; for to make a possessio 
it is necessary that the son by the first ventre should be seized of 
the freehold. And the receipt of rent is not sufficient to create 
such a possession, although the son receive it in respect of tlie 
reversion : for to this intent the possession of the lessee for life 
is not the possession of the reversioner, {a) 

If by any act of law, such as by descent, the reversion on the 
premises demised becomes divided into several parts ; as if, for 
instance, lands of inheritance at common law and lands in gavel- 
kind or Borough-English be leased together by the same ancestor, 
on his death the rent will be apportioned between the heir at 
common law, and the heir by the custom. So if freehold and 
leasehold lands be demised in one lease, on the death of the lessor 
the rent will be apportioned between the heir and the cxecu* 
lor. (6) So also, although it seems to have been formerly 
.doubted whether rent might be apportioned on the grant of a 
part of the reversion, because an entire contract could not be 
divided by the act of a party, so as to subject the tenant to seve- 
ral actions and distresses ; yet it has long since been held 

(jr) The Earl of Stafford v. Lady (z) Bassett v. Bassett, 3 Atk. 203. 
Wentworth, cited 1 P. Wins. 180. Lord (a) Co. Litt. 15 a. n. 5. Aiiieys v. 
Rockingham v, Fenrice, 1 P. Wms. Cooke, Al. 88. S. P. Trin. T. 1657,, 
177. Norris v. Harrisdl^ 2 Madd. Uclwcen Piper and Masters, MS. Hep. 
Cb. Caj26S. by Glyn. J. 

(y) Irish stat. 8 Ann. c. 4. (5) Huntley v. Roper, 1 And. 21. 
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otiierivise ; for the reversion bein|i|f in its nature severable^ the 
rent which is incident to it may be naturally severed too ; and, 
moreover, it would have been extremely ptnjadicial to lessors 
if they could not make provision for younger children, or other 
lamily contingencies* (c) The rent may also be apportioned on a 
devise of the reversion in part, (d) It seems to be a question, how- 
ever, whether the apportionment can be made without the aid of 
a jury, (e) A somewhat different question arose in the case of 
Walter v. Maunde. (f) There on a sale by lots stating that certain 
parts were in lease, and that the purchaser of such particular lots 
would be entitled to an apportioned part of the rent of such parts 
it was held that the landlord might make a good title without 
the consent of the tenant; for here it is not necessary to consider 
what remedies a purchaser can have, but whether he can have a 
title. 

If freehold and copyhold lands are leased at an entire rent, and 
the lessor grant the reversion in both to the same person, the 
rent is still entire, although the conveyance of the reversion in 
each case is distinct ; and after admittance the reversion in the 
hands of the assignee is an entire reversion ; — in declaring for it, 
however, the truth must be stated as it really is. (g) 

If a man lease a house and furniture, reserving one rent for the 
house, and another for the furniture, a judgment creditor will be 
entitled to the rent of the furniture : but, if one entire rent be 
reserved, it cannot be apportioned for his benefit ; for the whole 
issues out of the realty, (h) 

The reversion to which rent is incident, and on which tlie 
whole relation of landlord and tenant depends, is the immediate 
reversion : if, therefore, the immediate reversioner surrender bis 
estate, or it becomes merged by the accession of the next imme- 
diate estate in reversion, the rent and all the benefits of the con- 
tract are gone with it. But where (0 a feme tenant for life with 
reversion to two coparceners joined with one of them in making 
a lease of the whole premises reserving rent, and they she and 

(c) West y.Lascellcs, Cro.Eliz. 851. (^) Collins v. Harding, Cro. Eliz. 

(iti Gilb. Rents, 173. Godb. 95. 622. Sec 3 Vin. Abr. 10. pi. 2 in 

Dy. 4. b.. Cro. Eliz. 771 . marg. 

(tf) Bliss r. Collins, 1 Jac. and W. (A) Calmgan t>. Kcnnctt, Cowp. 432. 

(i) Farrar r. Johnstm, Gro* Eliz. 
(f) 1 Jac. and Walker, 181. 284. 
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the two coparceners levied a fine sur conusance de droit come ceo^ 
Sfc. the court seemed inclined to think that the feme's joining; in 
the fine did not extinguish the rent. It is clear that if tenant 
ibr life alone had leased, rendering rent, and then had joined in 
such a fine, the rent would have been extinguished in the bands 
of the conusee, because the reversion to which it was incident 
would have been merged in the greater reversion convened by 
the coparceners : but as the case stood, since one of the copar- 
ceners had Joined in the lease, the lease was a charge upon a 
moiety of the reversion after the determination of the estate for 
life, and consequently for such moiety in the hands of the conusee 
the rent would have existence; and that, without apportionment, 
because it was reserved to one coparcener by the original con- 
tract. 

The assignee of part of the reversion is in the same situation, 
with respect to covenants running with the land, as he is with 
respect to the rents ; the law adapting the contract to the relative 
situation of the parties : but conditions of re-entry were not 
equally tavoured, because they tended to the defeazance of the 
estate demised. Such conditions may be apportioned by act of 
law ; as, for instance, where freehold lands and lands in borough- 
English are leased together, at the lessor’s death, a condition will 
be apportioned, and each kind of heir, viz. at the common law 
and by the custom, may enter for conditions broken into his 
respective part; therefore, wdiere the heir in borough English pur- 
chased the reversion in the freehold of his elder brother, it was 
held that be might take advantage of the condition in the whole, 
because the condition had been apportioned by act of law, (A:) 
and the condition may also be apportioned by the act and wrong 
of the lessee. (/) JBut the condition was extinguished at the common 
law, if the lessor by his own act parted wd(h the reversion in the 
whole or any part of the land demised, (m) The law, however, is in 
some respects diiferent now by force of theftat. 32 Hen. VIII. c. 
34, (w) bjj which it is provided that as well every person which 
shall have any grant of the king of any reversion of lands, which 
pertained to any monasteries, as also all other persons being 

{k) Moor. 113. Sec Gc^llD. 2. Leon. 29. Winter’s case, Dy. 308 b. 

(l) Co. JUti. 215 a. Co. Litt. 215 a. 

(m) Moor. 97. Lee v. Arnold, 4 (n) Irish Stat. 10 Ch. I. stat. 2. c. 4. 
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grantees or assignees of the reversion of any lands from any other 
person or persons, and their heirs, executors, successors, and 
assignees, shall have like advantage against lessees, by entry for 
nonpaynient of rent, or for doing waste or other forfeiture, as the 
lessors or grantors themselves ought or might have had. 

This statute extends to grants made by the successor of the 
king, although the king only is named in the statute, (o) So the 
assignee of part of the reversion, if it be immediate on the par- 
ticular estate is, within the statute : (p) but where {q) the person 
entitled to the immediate reversion acquired the inheritance in 
fee, by which the immediate reversion was extinguished, it was 
held he could not have the benefit of the statute, because the 
reversion to which the rents and covenants were incident was 
*extinguished. On the same principle if a husband possessed 
of a term in the right of his wife underlet for years on condition, 
the wife surviving cannot enter, because she is by title paramount 
and not possessed of the reversion to which the condition was 
attached : neither can the executor of the husband enter, for he 
would be entitled to no estate if he entered. 

A devisee of a reversion is an assignee within the statute ;(r) 
and so is the assignee of the reversion of copyhold land. ( 5 ) For 
it was said that the only reason why copyhold lands were not 
considered within the province of other statutes containing general 
words, was because of the lord’s prejudice: but in this case no 
prejudice could arise to the lord; and since it w'as a remedial 
statute, it must be construed in the most liberal and beneficial 
manner. But with respect to estates created by law, such as dower, 
the law, as it stood before this statute, does not seem to be afiected 
by it; therefore a tenant in dower cannot. enter for a condition 
reserved to the lessor and his heirs.* 

So, with respect to apportionment of conditions, the statute 
seems to have made no difference in the common law. The as- 
signees, therefore, oi^he reversion in part of the lands are not 
within the equity of the statute, to take the benefit of conditions 


( 0 ; Co. Lilt. 215 a. (r) Machell v, Dunton, 2 Leon. SS. 

(p) Co. Lilt. 215 a. Kidwelly v. {s) Gipvcr v. Cope, 3 Lev. 326. 
Brand, Plow. 70. Brislow r. Bristow, Heydon’s case, 3 Rep. 8 a. Beal v. 
Godb. 161. Brazier, Cro. Jac. 305. Platt v. Plom- 

(v) Webb V. Russell, 3 T. R. 402. mer, Cro. Car. 24. 
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of reentry ;(0 although they may have the benefit of covenanlB 
ronniiig with land ; for by the expr^s words of the statute the 
assignee of the reversion can be in no better situation than the 
reversioner. Now if the lessor assigned bil reversion |^n part, 
his right of ^ntrj would be clearly^ gone : but the lesstir might 
maintain covenant notwithstanding such assignment : the assignee, 
therefore, is entitled to the benefit of covenants, but not of con- 
ditions of re-entry, (u) The king, indeed, at the common law 
had the advantage of a condition after the grant of the reversion 
in part : but bis patentee is not in a better situltion than other 
assignees, because of the king’s privilege in respect of his per- 
son. (s) 

As the privilege given by the statute extends only to covenants 
running with land ; so also the assignees are allowed «the benefit* 
only of conditions for nonpayment of rent, and noncommission of 
waste, and other forfeitures of a similar nature ; for so the words 
^ other forfeiture” must be intended : (y) Therefore the assignees 
of the reversion cannot only not take advantage of a condition to 
pay a sum in gross : (z) but if there be an entire condition of re- 
entry for the nonpayment of rent, and for not repairing, and also^ 
for the payment of a sum in gross by way of fine, this being a 
collateral payment wiU vitiate the condition altogether, sineir it 
cannot be divided by the act of party, (a) 

The assignee may sue both the lessee and bis assignee in 
possession at the same time for breaches of covenant runmng 
with the land: hut execution can be taken out only against 
one. (by So the lessor or bis assignee may, after granting the 
reversion, by force of the same statute bring covenaat against 
the assignee of the lenise for arrears due before the grant of the 
reversion, (c) llpt the privity given by the statute extends no 
farther: for it is called a quasi privity of contract in respect of 
the ^estate; and where the privity of estate fails, this will fail 
also, (d) 

(/) Per FtSfiani J. in Knigbrs case, (b) Bfoi Car. 32. Godb. 270. Bret 
Moor. 203b V. Cumberland, Cro. Jac. 399.5^. 

(tt) Twyoam v. Piebard, 2 B. & A. Ashurstv.Mingay,T. Jon. 144. Parker 
105. Kitchin v. Compton, 1 Sid. 157. v. Webb, 3 SaljjKb. Edwards v. Mor- 
(jr) Knight's case, 5 Rcp.^5 b. gan, 3 Lev. 233. 

(^) Co. 215 b. (e) Midgley v. Lovelace, Garth. 290. 

(t&),Cbaworth v. Phillips, Moor. 870. (d) Barker v. Darner, Cartli. 183. 

(ff) Dekins e. Latham, Styl. 316. 
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In Islierwaod v. Oldknow, (e) it was held that covenant might 
be maintained on a covenant running with land by the remainder 
yn^n on a lease by teniint for life under a power. 

Before jpe conclude'^ this chapter it may be observed that we 
have hitherto considered the relation of landlord and tenant aa 
affected only by lawful acts either of the tenant or the landlord. 
The obligations of the contract however may be materially affected 
either by ihe tortious acts of the reversioner, or by lawful evic* 
tion by strangers clatming either under or paramount the lessor. 
In these and soine other cases there is necessarily a partial 
or t^al change in the state of the reversion, either absolutely 
or for a time only. The effect produced is either a suspension 
or an extinguishment of the contract, in the whole or in part. 
wTo occasion a suspension of the rent, there must be an expul- 
sion of the lessee out of all or some part of the premises, and a 
keeping out of possession till after the rent becomes due. (J^ It 
has been indeed argued that any entry, whether lawful or tor- 
tious, of the lessor would suspend the rent; as for instance, 
the lessor should take an underlease of part of the premises: but 
this Itpinioo seems to be clearly erroneous; for in such a case the 
lessor must be taken to enter with the consent of the lessee, and 
therefore there can be no expulsion so as to suspend the rentrfgf) 
Conditions Iionever must necessarily be suspended, whether the 
lessor enters legally or illegally: for if the lessor lakes an 
underlease or an assignment of an underlease of part of the 
premises, if the condition is not thereby suspended, it will be to 
the prejudice of his own estate. (A) So also, if^rent is suspended, 
he lessor cannot take advantage of a condition of re-entry^ 

■ icause that would be Co give him the benefit of his own 
\ rong. (t) 

f the lessor enter without ousting the tenant, although he 
'Jitr>mges the premises ^reparably, it will not be a sufficient entry 
k- ;^%}:fpend the rent. (A7 So, although if there is no exception of 

Roll. Abr. 938 . 

(^) Rawlins's case, 4 R«p. 5?. 

(0 Tifobrel v. Bullock, Styl. 446, 
(Jt) Cherbourn v. Rye, Cro. Elia. 
341. How V. Broom, Goi^dsb. 185. 
Harrison's case. Clay, 34. 'noper v, 
Uoyd, T. Jon. 148. 


(ifj d M. and S. 382. 
k'; ' ^ Lilt. 148. b. Hunt v. Cope, 
( 'vi+. 4‘^ Reynolds u^J^ckle, Hob. 

V, Andrews^ Hob, 19 ^. 
, V i; w- « oot, 3 Kob. 45^. 1 Brownl. 

u ' Hodgkin v. Thornborough, I 
l^reem. 404. Dorrell v. Andrews, 1 
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■If: 

tre|B, if the leRsor cut down the trees, it works no suspension 
of ihent, because the body of the trees belongs to the lessor, and 
only the boughs and shade belong to the lessee, for the loss of 
which he has his proper remedy. (/) Bht if the lessor enter 
and oust the tenant, it is not material whether he continues on 
the land after entry, for the possession will be in him sufficient 
to suspend the rent till the lessee does some act which amounts 
to a re-entry, (m) The re-entry of the lessee will revive the 
rent, (n) So if the lessor after ousting the lestee enfeoff a stranger, 
and then the lessee re-enter, this will also revive'^tbe rent; and give 
it to the feoffee as assignee under the stat. Hen. VIll. (o)^ 

If the rent be not in esse^ it is incapable of suspension or eittinc* 
tion ; therefore, where A. grants a lease to commence in futuro re- 
serving rent, and the lessor before the time for the commenceme|ft 
of the lease makes a feoffment, it seems to be clear that the feoffee, 
after the time fixed for the commencement of the lease in posses- 
sion will be as much entitled to the benefit of the contract as the 
^ffor would have been, although the lessee should not enter* (p) 

Where iq) the lessee died, and his administrator entered, 
and then waived the term without waiving the administi^ion, 
it was held that entry and occupation by B., (a stranger) by per- 
mission of the reversioner did not suspend the rent, for the 
wmver of the term by the administrator was void, and the entry 
of B. was merely a trespass : but it might have been otherwise, 
if the reversioner had commanded B. to enter and oust the 
lessee. 

If the lessor lake the assignment of an underlease of part 
from a stranger, there can be no apportionment properly so 
called; although in effect, if a rent be due both ways, the one 
payment ihay .be set off against the other. So if the lessee lease 
to the lessor reserving rent, the parties by the lease may them- 
itfves be considered as having apportioned the rent upon the 
premises; and therefore there is no neceirity for the law to db it 
for them. Lord Hale thought, howev||t, that if the lessee leased 
to the lessor without rent, there should be an apportionment* (r) 

(l) Farby v, Clarke, 2 Roll. Rep. (o) See 4 ^|ppn. 29, 

S98. , ^.(p) I Dy.lll. a. pi. 210. 

(m) Cihidl and Hilfs case, 1 Leon. (q) Haydon v, Godsale, Palm. 150. 

110. ^ (r) Hodgkin r. Thornborougb, 1 

, (n) Timbrell v. Bullock, Styl* 446. 401. 

V, Pur, Sty]. 4S9. 
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If the land be evicted by title paramount, the lessee is dis- 
charged of the rent from the time of eviction : but is still liable 
for the rent due before the recovery, for he came in under the 
sanction of a legal contract, and therefore is liable as long as he 
enjoyed ; nevertheless, if the eviction take place in the middle of a 
quarter, there can be no apportionment as to time. ( 3 ) If part 
only is evicted, the rent is discharged only in proportion to that 
part. (0 

If a right of common only is recovered, there can be no appor- 
tionment at law: but in equity the rcAt would be apportioned, 
unless the lands appeared notwithstanding to be well worth the 
rent, (u) 

If the lessee surrender a part, or the lessor enter for a 
ccMition broken into part, then clearly there shall be an appor- 
tionment. (jc) With respect to time, it appears that there can 
be no apportionment in the case of common persons, where the 
tenancy happens to terminate in part in the middle of a quarter. 
If, hoM^ever, tenant for years of the crown rendering rent sur- 
render in the middle of a quarter, the king shall not lose the 
rent as in the case of common persons, if the thing demised be 
land of which the profits increase de die in diem: but the king 
shall have a proportionate part from the last rent day. If the 
subject of the demise be incorporeal, such as a reversion, the 
same rule, however, does not hold, {y) 

If laud be destroyed by the act of Providence, as if part be 
surrounded by water, there shall be an apportionment, (s) But 
if land together with a stock of cattle reserving one rent are 
leased together, and the cattle die, there seems to be some doubt 
whether the rent shall be apportioned. Several justices and Ser- 
jeants were of opinion that it should be apportioned; others 
contra: but all thought it equitable that it should be appor- 
tioned. And afterwards the case was argued by Ufoore in hiV 
reading; and it seemed to him and to Brooke, Hadley, Fortescue, 


{s) Gilh. Rent, 146. 10 Rep. 128. a. 
(/) 2 Roll. Abr.325. Dy. 56. 

(tt) 1 Ch. C:i. 32. Sanderson o. Har- 
rison, Cro. Tac. 679. Tew v.^hack- 
well, 2 Freem. 174. Arnold v. Foot, 
3 Keb. 453. 


(or) Moor. 114. Fish v. Campion, 
3 Vin. Abr. 1 1. pi. 5. See 3 Vin. Abr. 
12. pi. 12. in marg. contra, 

(y) The King t’. The Farmers of the 
Customs, Lilt. R. 140. 

(z) I Roll. Abr 236. 
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atid Brown, J. J. that the rent should be apportioned, inasmuch 
as bo default was in the lessee ; (a) but it seems that as the rent 
issues out of the land alone, if the land be evicted there shall be 
no apportionment. (6) 

It is the province of the jury to make the apportionment^ 
which may be done on a plea of nil debet •- the tenant may also 
set forth the value of the land evicted in cases of eviction, or 
otherwise as the case may be; and conclude that the rent shall be 
apportioned. The court thei||^ore cannot make an apportion- 
ment on demurrer: but there seems to be no objection to the 
lessor, and the grantee of the reversion (c) with the consent of tilie 
lessee, making a valid apportionment, (d) 

(a) Anon. Dy. 56. Emott e. Cole, Cro. Eliz. 255. 

(5) See Bro. Apport. 7. 9. 24. Ta- (c) Smith v. Maliugs, Cro. Jac. 160. 
vemer's case, Dy. 56. a. Dormer t?. 1 Ventr. 276. 1 Roll. Abr. 237. 

Clarke, Dy. 110. a. Rede v. Modry, (d) Anon. Moor. 114. S Vin. Abr. 
1 And. 4. Readco. Lance,Dy. 212.a. 17. 



595 ' 


CHAPTER V. 

ON RENT, AND THE SEVERAL J^EMEDIES FOB THE llECOVEBY 
OF IT, TOGETHER WITH THE SEVERAL ACTIONS WHICH ARISE 
OUT OF THE RELATION OF LANDLORD AND TENANT. 

It has been already stated incidentally, that rent, if reserved 
generally during the term, is payable by intendment of law at the- 
end of every year ; but it is not due till midnight of the rent day. 
The place of payment is the land; unless in the king^s case, 
where the proper place appointed by law is the office for the 
receipt of dues in the Exchequer. In common cases, distress 
the land, is a sufficient demand, where there is no penalty or 
forfeiture incurred by neglect of payment : but since rent may be 
reserved payable at a place off the land, in that case distress on 
the land docs not include a demand; but the law has ordained that 
a special demand must be made at the place appointed, (a) And 
if the lessee may pay his rent at S. or D., it must be demanded 
at both places; for the lessee has his election to pay it at 
cither. (/>) ^ 

If the lebM)r come u[)on the land and demand the rent of J. S., 
a stranger, this deniaiid is said not to be good, because he has 
mistaken llic person, J.S. not being chargeable with the rent: 
but a general demand, without reference to any person who is not 
chargeahle, is good. If, however, a person leases rent, rendering 
rout whenever he shall demand it ; there, if the lessor come to Ibo 
land to demand it before the end of the year, his clemand upon 
the land is not good unleg^ the lessee is there also : for the time 
being uncertain when he ^tild demand it, he should give notice 
of his intention to the lessee. So if lie demand it personally of 
the lessee off the land it is not sufficient, because the land being 
the principal debtorj^Kfe payment must be made there. If, 
however, the lessor st^s till the end of the year, then the lessee 

(a) Gilb. Heals, 78. PO 2 Roil. Abr. 428. 

2 o 2 
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at his own peril ought to attend upon the land to pay it, because 
the end of the year is the time prescribed by law for the payment 
of the rent, (c) 

Payment by the tenant to the bailiff of the lessor is sufficient 
payment to acquit him of all further liability. So if a receiver 
be appointed by the court of Chancery, (d) or creditors appoint a 
trustee (e) to receive rents for the payment of debts, the estate 
^ill not be charged with any loss arising from the failure of the 
trustee. And the same rule a||plies where a testator appoints a 
trustee : his defaults will affect the devisee or legatee, and not 
the estate ; (f) otherwise it might be an encouragement to trus* 
tees to misapply the money, (g) It has been thrown out by 
Lord Thurlow as his opinion, that if a receiver be appointed 
by the court of Chancery, at the instance of a mortgagee or other 
incumbrancer, and the receiver afterwards embezzle or otherwise 
waste the rents, the loss will fall on the mortgagor, and not on 
the mortgagee, (h) 

I. The most simple and obvious remedy which the law has given 
to the landlord for recovery of rent, and to compel the perform- 
ance of services, is by distress. Distress is the power of seizing 
the cattle, and other goods and chattels of the tenant, or of any 
other person on the land, and retaining them as pledges or as a 
pain to compel the performance of the obligations of the contract. 
And at common law the matter rested there; for the landlord had 
no further right, because it was supposed that the tdDant would 
comply with the demand of the landlord in consequence of the 
inconvenience arising from the detention of his goods. But in 
process of time, the pain being found ineffectual, the legislature 
several acts permitted the landlord attending to certain 
requisites pointed out by those statutes to a{||praise and sell the 
duress, and to satisfy himself out of the proceeds of the sale, (f) 
But a landlord has no right to distrain, unless there be an 

(c) Stweton v, Cush, Yelv. S7. Wni£ 518. 

Rigget^.Bowater, 3 Bro. Ch. Ca. (W See Rigge v. Bowatcr, S Bro. 
365. Ch.Ca. 3(^, 

(e) Hutchinson tj. Lord Masserecnc, (i) English statutes, 2 W. and M. 
2 Ball and Bcatt^49. sess 1 . dUl and 1 1 Geo. II. c. 19. s. 8. 

(f ) Anon, 1 Salk, 155. Irish slat. 25 Geo. II. c. 13. s.5. 

(g) Cartea v. Barnardiston, 1 V. 
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actaal demise to the tenant at a fixed rent ; and, therefore, yivhere 
there was a memorandum of agreement only to let on lease, with 
a purchasing clause, and no rent had been subsequently paid, the 
landlord could not distrain* The only remedy in such a case is 
by anection for use and occupation, (k) 

The power of distraining does not take its origin from the feu- 
dal law ; for according to the feudal law a default of services was 
attended with forfeiture nhui when the rigour of that system wal^f 
mitigated, the mode of enforcinj^he same obligation by distress 
was imported from the civil law, according to which the land was 
considered as hypothecated to the tenant; and the profits only 
were liable ^to be seized in satisfaction of the money agreed to be 
paid for the* use of the land. But though the remedy by distress 
was thus transferred from the civil law; yet, since it came in the 
stead of feudal forfeiture, it retained one peculiar characteristic 
of forfeiture : for as no one could take advantage of forfeiture 
by defect of fealty or other services but the lord ; so the remedy 
by distress for rent was at the common law inseparable from th# 
reversion* If, therefore, the landlord granted the rent to a 
stranger, the stranger had no power of distress of common right; 
because this in the hands of tlie stranger became a rent-seck. The 
law, however, is now altered in that respect by the stat. 4 Geo. II. 
c. 28. s. 5. (1) which gives the like remedy by distress and sale 
for the recovery of rents-seck as for rent-services. It is the essence 
of rent-charges that a power of distress should be given to the 
grantee by the deed creating them. 

But it may be here noticed that it has been more than once 
determined that if a lessee for years assign his term, reserving a 
rent, with no clause of distress, he cannot distrain for the rent 
either by the common law, or by the statute, (w) To understand' 
the principle of the|e decisions, it should be recollected that rents 
were formerly created only in three ways, whence they acquired 
th<^ distinctive names of rent-service, rent-charge, and rent-seck. 
Before the statute of quia explores all rents reserved upon a grant 
of land in fee simple uere rent-services : because a tenure might 
exist between the feofibr and feofiee. After that statute, a rent 
reserved upon arrant in JTec was not held to be altogether void ; 

p*'' '-(f" 

(A:) Dunk v. Hunter, 5 B. and A. (m) — Cooper, 2 Wils 375. 

322. Farineiiter v. Webber, 2 B. Moor. 

(0 Qu. Irish Statute. 656. 
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but since no reversion remained in the feoffor, the remedy of 
distress was wanting ; neither had he any remedy by action, tf he 
never was seized of the rent, (n) Another mode of making a 
rent-seck was in the manner just before mentioned, namely, where 
the landlord severed the rent from the other services, and granted 
it by deed to a stranger : in that case it became a rent-seck, 
neither could the lord grant such a rent with a distress, (o) But 
does not appear that a rent de noip could ever have been 
reserved as rent-seck out of any less estate than an estate in fee 
simple. So again, if a rent de novo was granted in fee tail or for 
term of life, (p) (and Littleton here adds, &c., which, I conceive, 
to^ include a rent for a term of years,) without a clause of distress, 
this was a rent-seck : but the addition of a clause of distress would 
have made it a rent-charge. The court in the above cited case of 

Vn Cooper, which was an action of replevin, thought the 

case so clear for the plaintiff, that they gave judgment for the 
plaintiff without hearing his counsel. The reporter adds the fol- 
lowing observation by the court : — There arc two ways of cre- 
ating a rent : the owner of the lands either grants a rent out of it, 
or grants the lands and reserves a rent ; tiiere is no such thing as 
a rent-seck, rent-charge, or rent-service issuing out of a terra of 
years. Bro. Dette, pi. 39. cites 43 Edward III. 4. per Fynchden, 
Chief Justice, C. B. If a man hath a terra for years, and grants 
all his estate of the term, rendering certain rent, he cannot dis- 
train if the rent bo in arrear : this case is law, and in point ; there- 
fore, if the avowant will recover what is owing to him from the 
plaintiff, he must bring his action upon the contract. Judgment 
for plaintiff per totam curiam.^'" The Year-book referred to by 
Brook is 45 Edward III. 8 A. pi. 10. ; and is to the eflect stated 
ji^n the case cited: but 1 think it is scarcely reasonable to bring it 
forward as an authority in point ; for admitting the positior to be 
true, as it undoubtedly was at the time, still it migitt have been 
a rent-seck, and the question still might have remained open to dis- 
cussion upon the operation of the stat. 4 Geo. 11. c. §8. The^ses 
cited, however, have now settled the point. The only further 
remark which seems necessary is upon the words “ or grants the 
lands and reserves a rent,”(^) which most obvioiif)y mean “grants 
lands in fee simple^ &c.” as far as rents-scck arc concerned. A rent 

(?i) fiilt. s- yi7. 

(o) Ibid, i 


{p) 

(^) Coriprr, supra. 
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for equality of partition is not a rent-service, but a rent-charge of 
common ri^t; and, therefore, may be distrained for. ( 9 ) 

Where a lessee for ninety-nine years made a lease for forty 
years, and died leaving A. his executor, who died leaving B. his 
executor ; it was held that B. might distrain at common law, and 
in his own right for rent incurred in A. ’s lifetime, (r) But the 
executors or administrators of tenants in fee simple or fee tail, 
and the executor and administrator of tenants for term of lively 
could not recover at common law the arrears of rent due to 
their testators or intestates during their lives ; nor could the 
heirs of such tenants in fee simple or fee tail, nor any person 
having the reversion of the estate after the decease of any of the 
tenants above mentioned, distrain for such arrears : it was, there- 
fore, enacted by the stat. 33 Hen. VIII. c. 37. s. 1. ( 9 ) that the 
executors and administrators of such persons should have a double 
remedy, either by action of debt, or by distress against the tenant 
from whom such rents were due, and those claiming under him. 
This statute is remedial in its nature ; and extends as well to the 
executors and administrators of tenants pur auter vie^ living ceslui 
que vicy as to the executors and administrators of tenants for the 
term of their own lives. It does not seem, however, to have 
altered the common law so as to give an action of debt in ensrs 
where the common law did not otherwise permit it to be brought : 
executors, for instance, of tenant pur auter vie bad at common law 
an action of debt only after the death of cestui que vie / and tbo 
statute does not seem to have given them any right to bring such 
action in the life of cestui que vie. It has only given tliem an 
immediate power of distress to which they were not entitled 
before, and thus has given them an immediate remedy where ti^ey 
had none before. Again, an action of debt for rent reserved on 
freehold lease would not for a long time after that statute lie 
during its continuance ; and, consequently, the statute never 
could have been understood to give such action contrary to 
general doctrine of the common law. (0 

It has been recently contended that this statute does not apply 
to rents reserved on an estate for years, (z/) In the case cited the 

(q) Litt. s. 253. ^ (f) Co. Litt 262. b. Soe Hoole ^ 

(r) Wade v. Marsh, Latch. 211. Bell, 1 Lord Raym. 172, 

( 9 ) Irish stat 10 Ch. I. scss. 2. c. 5. (u) Mcriton v. Gilbcc, 8 Taunt 
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point did not fairly arise ; because from the form of the pleadings 
it appeared that it was not necessary to consider the question. 
But Burrough, J. seemed to be strongly of opinion that the sta- 
tute included all rents whether on an estate for years or freehold. 
The question related to the first section of the statute, by which 
it is enacted that the executors or administrators of tenants in 
fee simple, tenants in fee tail, and tenants for term of lives, of rent-^ 
services, rent-charges, rent-seck, and fee farms due to the testators 
in their lives, may distrain upon the lands, tenements, and other 
hereditaments charged with the payment of such rents, or fee farms, 
and chargeable to the distress of the testator so long as the said 
lands, tenements, or hereditaments continue, remain, and be in 
the seisin or possession of the tenant in demesne who ought imroe* 
diately to have paid the said rent or fee farm, or in the seisin or 
possession of any other person or persons claiming the said lands, 
tenements, and hereditaments, only by and from the same tenant 
by purchase, gift, or descent in like manner and form as their said 
testator might or ought to have done in his lifetime ; and that the 
said executors or administrators shall for the same distress law- 
fully make avowry upon their matter aforesaid. Burrough, J. 
observed that demesne ” in this statute, as applied to the tenant 
to be distrained upon, meant only occupation ; and mentioned 
the case of Powell v. Killick {x) which, he said, he was rash 
enough to say be thought well decided. That case is given in 
1 Selw. N. P. 645. 4th edit, in a note to the case of Renvin v. 
Watkin. The case of Powell v. Killick (^) was an action of 
trespass against the executor, who had distrained under the 
statute, and the objection in question was taken at nisiprius; 
but was overruled by Lee, C. J., who said that this was a rent- 
serviqe, the testator being in bis lifetime seized in fee, and the 
plaintiff bolding under a tenure which implied fcally. The same 
case is to be found in Serjeant Hill’s MSS. J4 D. 72. and Bull. 
N. P. 57. In the latter place Mr. Justice Buller, although he 
mentions this case, observes that Lord Coke, by his manner of 
stating the effect of the statute, seemed to be of opinion that it 
did not extend to a rent reserved on a lease for years; and 
I apprehend,” says the learned judge, “ that it is not, for the 


(jr) M. 5 Geo. II. K., I Sslw. (^) Midd. Sittings, 25 Geo. 11. 
N. P. 661. IK 
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landlord is not tenant in fee, fee tail, or for life of such a rent ; 
and it is the executors of such tenants only who arc mentioned in 
the act.’* 

The case of Renvin v. Watkin (z) is thus stated : — A. seized in 
fee let to the plaintiff for twenty-one years, and afterwards dying 
seized of the reversion, the defendant administered and distrained 
for a half-year’s rent due to the intestate, for which he avowed. 
On demurrer to the avowry, it was objected that there was not 
any privity of estate between the administrator and the lessor; 
and, therefore, the avowry which is in the realty could not be 
maintained by him. And it was observed, this was a case out of 
the statute 32 Hen. YIII. c. 31.; for that only gives a remedy 
by way of distress for rents of freeholds ; and of this opinion the 
court seemed. 

These are the only cases which bear directly on the point: 
in the case of Turner v. Lee (a) the general effect of the statute 
was taken into consideration. In replevin the defendant avowed 
as executor for the arrears of a rent-charge granted to the tes* 
tator for years, if he so long lived. All the court resolved that 
it was not within the statute : for that, they said, provides remedy 
only where the testator died seized of a rent to him and his heirs, 
or for life, and by his death there was no remedy for the executor ; 
as it appears by the preamble of the statute. But where he hath 
remedy by the common law by action of debt, as in this case the 
executor hath, he cannot distrain. Mr. Hargreave in his note upon 
the passage of Co. Littleton relating to this point, (&) has observed 
that the preamble of the statute afforded countenance to the con- 
struction of the court in Turner v. Lee, but that in Cro. Eliz. 
332. it seems to have been taken for granted that the statute did 
not operate thus restrictively . And in Hoole v. Bell (c) he states an 
instance of the extension of the remedy given by the statute, as well 
to cases in which executors had a remedy before the statute as to 
those who had no remedy whatsoever : and he adds, ever since too 
this last case I apprehend the law to have been taken accordingly.” 

The note by Mr. Hargreave immediately preceding the last is 
also worthy of notice, as the same kind of inference as that 
made by Mr. Justice Buller (if) is stated to have been made from 

(«) Supra. (c) I Lord Haym. 172. 

(tf) Cro. Car. 471. (rf) Supra. 

ip) Co. Liu. 162. a. 
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another passag^e of Lord Coke’s coment upon the same Statute- 
Lord Coke observes that the preamble of the statute concerning^ 
executors or administrators of tenants for life is to be intended of te« 
fOLTkipurautrevie so long as cestui que vie liveth. ‘‘ Which passage/’ 
observes Mr. Hargreave, has been cited to prove that Lord Coke 
was of opinion against extending the remedy of the statute to the 
executors of a tenant for his own life, who before the statute were 
entitled to an action of debt, but could not distrain. But I think 
that Lord Coke was misunderstood. He appears to me to have 
merely intended to guard against an error of law into which the 
generality of the preamble of the statute might lead uninformed 
persons : the preamble reciting that the executors of tenants for life 
bad no remedy, without distinguishing what kind of tenants for life; 
Whereas, in truth, the executors of tenant for his own life, and 
also the executors of tenants pur autre vie after death of cestui que 
vie, bad remedy by action of debt before the statute. That it was 
not the meaning of Lord Coke to restrict the benefit of the sta- 
tute to cases in which there was no remedy before, and on that 
account to exclude the executors of tenants for their own lives 
from the remedy of distress given by the statute, is to me clear ; 
because he himself states, both in a preceding and subsequent pa- 
ragraph, that the statute sometimes operates by adding a remedy to 
that before existing at common law.” This reasoning, indeed, is 
not sufficiently applicable to the next observation of Lord Coke, 
where he says, If a man make a lease for life or lives, or a gift in 
tail reserving a rent, this is a rent-service within this statute,” to 
rebut directly the inference made by Mr. Justice Duller: — Admit- 
ting, however, the opinion of Lord Coke to have been as it has been 
implied by Mr. Justice Duller, it is clear that succeeding times have 
been more liberal in their interpretation of the statute, and a rent 
reserved generally on an estate for years being a rent-service, no 
great violence will be done to the words, by including a case 
which otherwise must be considered as excepted for no adequate 
reason- That the statute gave an essential advantage in all 
cases to which it extended is evident from the observation of 
Lord Coke which immediately follows that just mentioned. 
The distress, he observes, is the more plain and certain remejjy 
than the action of ^ebt; for the action of debt must be brought 
against them that took the profits when the rent be^me behind 
or against' their executors or administrators : but the distress 
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may be taken upon the land, be it either in the tenant's own 
hands, or in the hands of any other that claims by or from him, 
that is, by interpretation under him, by purchase gift or descent. 

By the third section of the same statute it is further enacted, 
that the husband shall after the death of the wife in her right 
have action of debt, or distrain for arrearages due to her in her 
lifetime. The husband by the common law could not have bad 
the arrears due before marriage : but for those which became due 
during coverture, the husband, before this statute, was entitled to 
an action of debt. The effect, therefore, of this clause is to give 
him the arrears due before marriage, and a double remedy for the 
same, and an additional remedy by distress for the arrears during 
coverture, (d) 

All manner of arrears of rent issuing out of the land, whethc# 
consisting of money, corn, cattle, fowls, pepper, spurs, gloves, or 
any other profit to be delivered, are within the statute : but work- 
days or any other corporal services are not within it. Neither 
are arrears of a nomine poence^ although incident to the reversion 
like rent ; for being only a penalty, it does not grow due with 
every gale of rent, but only arises casually; and, therefore, it has 
always been considered as a mere chattel, for which the proper 
remedy is by action of debt. 

At the common law the recoverors in a common recovery had 
no remedy to recover their rents; for they could not compel the 
tenants to attorn ; neither could they compel payment by distress 
or action, before they obtained seisin of the rent by some volun- 
tary act of the tenant. The statute 7 Hen. VIII. c. 4., (c?) there- 
fore, enabled such recoverors, their heirs and assigns, to distrain 
for rents and services, and to justify for the same in the same 
way as those from whom they recovered might have done, {f) 

Distress may be made either in person or by a bailiif. No 
written authority is necessary to enable the bailiff to distrain, not 
even in the case of a corporation aggregate, (g) It is said, how- 
ever, on the authority of the Year-book 16 Hen. VIII. 2. b., that 
there is a distinction in this respect between a corporation aggre- 

(rf) to. Lit. 162. b. Sec the Duke (c) Irish stat. 33 lien. VIII. scss. I. 
of Albemarle v. Cutler, 3 Keb. 697. r. 13. s. 2. 

Wife r. Bellelli, Cro. Jac.442. Bowles (/) Dy. 31. a. 1 Vrest. Shep. T. 47. 
r. Poor, Cro. Jac. 283. Cary v, Mathews, Salk. 191. 

Manby r. Long, 3 Lev. 107. 
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gate having a superior, and corporations aggregate not having a 
head: and that in the latter case they cannot give such an autiui- 
rity, but by specialty in writing under their common seal, (h) 

In the Court of Chancery the practice is, that a receiver may 
distrain upon bis own discretion for rent in arrear within the 
year: but, if in arrear for more than a year, then an order is 
necessary, (i) 

If there are two coparceners, joint-lessors, one alone cannot 
distrain for a moiety of the rent: for since they make butbne 
heir to the ancestor, the services arc entire, and they make but 
one landlord to the tenant. One, however, may distrain for the 
entire rent, partly in her own right and partly as bailiff to the 
other coparcener. (Z) The same law is of joint-tenants being 
joint-lessors, because they claim under one title, and together 
make but one landlord ;(/) and that without any actual authority, 
as was held in the case of coparceners in gavelkind, (m) who are 
coparceners by custom, and so considered by Littleton, (n) But 
no such rule affects tenants in common under similar circum- 
stances; for although a tenant holding under two tenants in com- 
mon, joint-lessors, may pay the whole rent to one of them ; yet if 
he does so after notice from the other to retain one moiety, he is 
liable to be distrained upon by such other for his share, without 
the concurrence of the first, (o) 

Where the tenant has made no tender of the rent, no demand 
is requisite previous to making the distress, because distress is 
itself a demand in law of the rent. But if the tenant has ten- 
dered his rent at the day it became due, and the landlord refused 
to receive it; or if the landlord has not been upon the land for 
the purpose of receiving it when tendered, he must give the 
tenant notice before he can distrain, because the tenant has not 
omitted on his part to perform the duty incumbent on him. If 


(A) Randal v. Dean, 2 Lutw. 1496. 
Nels.Lutw.481. Yin.Abr. vol. 3.538. 
c. 5. in marg. 

(t) Brandon v. Broiidon, 5 Madd. 
. Ch.Ca. 473. 

(A:) Page v, Stedman, Carth. 364. 
Sledman v. Bates. 1 Ld. Baym. 64. 
Bro. Abr. Trav. 118. 

(/) Pullen V, Palmer, Carth. 328, 


Duppav.Mayo, iSaund. 287. Rogers 
V. Taniield, Cro. Eliz. 340, Anon. Ig 
Mod. 96, Year-book, 15 Hen. V. 
17. a, 

(m) Leigh v. Shepherd, 2 Brod. and 
B.465. 

(n) Litt. ss. 241. and 2^5. 

(•) Harrison V. Barnby, 5 T,R.246. 
Ward V, Everard, 1 SaM 390. 
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the tender has been made only on the land, then a demand 
after the day on the land is sufficient, because the demand is of 
equal notoriety with the tender : but if the tender has been made 
io the person, it seems to be the better opinion that the demand 
must be made to the person upon the same principle; namely, 
that the demand may be equally notorious with the tender, (p) 
Notice of the distress need not be given at the house or other 
principal place on the premises: it is sufficient if the tenant be 
perslonally made acquainted with it. (q) 

The landlord cannot distrain on the rent day, because the rent 
is not due till midnight, (r) In general, also, it seems to be essen- 
tial to rent, that it should be payable at the end of the portion of 
time for which it is a consideration ; and, therefore, it is not dis- 
trainable for before the expiration of that period : but this may 
be regulated by the agreement of the parties. If, therefore, the 
rent be made payable at the beginning instead of the end of each 
quarter, there is no objection to the landlord's distraining after 
the day of payment, (s) 

At the common law no distress could be made, but during the 
tenancy. The landlord, therefore, could not distrain after the 
expiration of the lease, even where the tenant held over : conse- 
quently, where the tenancy expired on the next day, he had no 
remedy for the rent accrued on the last rent day, but an action of 
debt, (t) By the slat. 8 Ann. c. 14:. s. 6. and 7, (u) he is enabled 
to distrain for arrears after the expiration of the term, provided his 
title continues, and provided the distress is made during the pos- 
session of the tenant from whom the arrears are due. (v) The words 
‘‘ or those claiming under him” are added in the Irish stat. 9 
Anne, c. 8. 

The stat. Ann. c. 14. has been construed liberally in favour of 
landlords: where, (j:) therefore, by the custom of the country, a 
tenant is entitled to an away going crop, and to house it in barns 

(p) GilJ). Rent. 82. Cranlcy v, Abr. 672. Harrison n. Metcalf, Cro. 

Kingsvvell, Ilob. 207. Jac. 442. 

(q) dilb. Rents, 87. (k) statute, 0 Ann. c. 8. s. 7. 

(r) tlun’s case, 10 Rep. 127. b. and 8^. 

Duppa V. Mayo, 1 Sa^j^d. 287. p,) Brailhwaite v. Cooksey, 1 H. Bl. 

{$) Taylor V. Buckley, 2 T. R. 603. ido. 

(t) Doct. aud Stud. 2. b. c. 9. Bro. (.r) Bcavann, Dclahay, 1 H. Bl. 5. 
Dislr. 19. Co. Litt. 47. b. 1 Roll. 
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upcm tlie premises for a certain time after he has quitted the pre« 
inises, the contract is considered as having continuancebeyond the 
original term, so that the landlord is not restrained to six months 
after the term ; but he may distrain corn so left after tjiat time. 

Although the statute gives a power only to distrain during the 
possession of the tenant from whom the arrears became due ; yet, 
if the tenant die before the end of the term, and his administrator 
take possession, and continues in possession after the expiration 
of the term, a distress may be made under the statute foif the 
arrears during the whole term, as well during the occupation 
of the tenant himself as during the possession of the adminis- 
trator, (y) 

The king by his prerogative may distrain on any lands of his 
tenant : but in the case of ordinary persons, distress can only 
affect the premises out of which the rent issues; A landlord, 
therefore, cannot justify the taking a joint-distress for two sepa- 
rate rents ; for each rent issues out of its own premises ; and, by 
taking a joint distress for both, it does not appear that one part 
has not been made liable to more than its proper share of dis- 
tress, (s) If, however, a tenant confound boundaries for the 
purpose of preventing a distress, the landlord is entitled to a 
commission from a court of equity to ascertain them. 

If the landlord coming to distrain sees the cattle on the premises, 
and the tenant in order to prevent a distress drives them away, the 
landlord may freshly pursue them and distrain them : but he cannot 
distrain them, if after he sees them they leave the premises of their 
own accord. So if they were removed clandestinely, though for the 
purpose ofvpreventing a distress, the common law did not allow the 
landlord to follow them: but by the stat. 8 Ann. c. 14. s. S. (n) 
extended by th^ stat. 11 Geo. II. c. 19. ss. 1. and 2., (6) if, after 
rent becomes du^ the tenant clandestinely drives away his goods, 
the landlord may ivithin thirty days after (twenty days in Ire- 
land (c)), pursue a^d seize them, wherever they are to be found, ^ 
by way of distress; ^d dispose of them in the same manner as if 
distress had been made\pn the premises. 

The landlord however \cannot seize any such goods and chattels 

(y) Braithwaitc v. Cooksey, 1 '' H. («) Irish slat^^a Ann. s. 3. 

Bl. 465. ^ (5) Irish slat. i5 Oco. II. c* S. s. 1. 

(z) Rogers V. Birkmire, Cas. temp. (c) See Irish slat, 15 Geo. II. c. 8. 
Uardw. 24S. i 
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in the hands of a bona Jide purchaser for valuable consideration : 
but to deter tenants from such fraudulent conveying away their 
goods and chattels, and others from wilfully aiding and assisting 
them therein, all persons so ofiending are liable to pay to the 
landlord double the value of the goods so removed^ to be 
recovered by an action of debt in the courts of Westminster, 
or in the courts of session in the counties palatine of Chester, 
Lancastcf^, and Durham, or in the courts of great session in 
Wales, wherein no essoign, protection, or wager of law, shall be 
allowed, nor more than one imparlance, (d) In an action founded 
on this provision, a variance in stating the amount of rent arrear 
is not material, (e) In Ireland the double value may be reco* 
vered by civil bill process, (/) where the value of the distress is 
within 901. 

Where the goods so clandestinely removed do not exceed the 
value of 50/., the remedy for the double value is more expedi« 
tious; for the landlord or his bailiff on application by writing 
(not an oath) (g) to two justices, (who may summon the parties 
and examine witnesses on oath) may obtain an order from such 
justices under their hands and seals against the offenders to pay 
such double value; and the penalty may be levied by distress and 
sale of the goods of the offenders ; and for want of such distress 
the offenders may be committed to the house of correction, there 
to be kept to hard labour for the space of six months, unless the 
money so ordered to be paid shall be sooner satisfied. The 
judgment however of the justices is subject to appeal to the 
quarter sessions, who may determine the appeal, and give such 
costs to either party as they think reasonable. It is provided 
also that where the party appealing shall enter into a recognizance 
with one or two sufficient sureties, in double the sum so ordered 
to be paid, with condition to appear at such general or quarter 
sessions, the order of the said two justices shall not be executed in 
the mean time. The decision of the quarter sessions is final. 

In R. V. Middlehurst (A) an order of justices for assisting 
in fraudulently removing or concealing goods was held good : 
and if goods are removed from one county to another, the proceed* 
jng may be before the justices in either. (/) 

(d)Gwiniiett v, Philipps, 3 T.R. 643. (g) R. r. Bissex, Burn. tit. Distress. 

(/?) Ibfd. (h) 1 Burr. 309. 

(/) Irish Slat. 1 j Geo. 11. c. 8. s. 3. (0 R* v. Morgan, Caid. 156. 
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In R. t. BisseXy (k) a proceeding under this section oF the act 
was ruled to be an order, and not a conviction ; and that therefore 
it was not necessary to set out the evidence : and several objec- 
tions to the form of the order in respect of the particulars 
necessary to be stated were overruled. Upon the same distinc- 
tion it was ruled in R. v. Middlehurst (/) that the offence might 
be set out disjunctively as above mentioned. But in R. r. 
Morgan, (m) it seems to be treated as a conviction. 

This statute seems to be defective in one particular, namely, 
that it does not seem to extend to cases where the goods have 
been clandestinely removed a short time previous to the rent being 
due. Such a case is certainly within the mischief intended to be 
remedied by the act; and Lord Ellenborough, C. J. in one 
case (ri) thought there was ground to contend that it was within 
the provisions of it: but he had great doubts respecting the 
point. The goods also must be removed secretly, and not in the 
open face of day. 

By the eighth section of the same statute landlords may seize 
as a distress for arrears of rent any cattle or stock of their 
respective tenants, feeding or depasturing upon any common 
appendant or appurtenant, or in any way belonging to all or 
any part of the premises demised or holden.(o) 

The king may distrain in any lands of his tenant : but if the 
king’s tenant has made a lease of other lands of his own, the king 
cannot distrain the goods of the underlessee. So if the lands of 
the tenant other than those demised are extended by e/egil, tlie 
king cannot distrain there: but it seems to be doubtful whether 
he may not distrain, notwithstanding a sequestration out of 
Chancery, because it is a personal process, (p) 

Where tithes or incorporeal hereditaments, or any goods and 
chattels, are demised separately, reserving rent, since qo rent 
issues out of them, it is a mere personal contract; and the remedy 
by distress is inapplicable, (q) unless in the case of the king who 
may reserve rent out of incorporeal hereditaments, and may 

{Jc) Bara's tit. Distr. (o) Irish Stat. 15 Geo. II. c. 8. s, 5. 

(i) 1 Burr. S99. (p) The Attorney-general v. Coven- 

(m) Cald.l 56. try, 1 P. Wins. Bligh v. Lord 

(n) Furneaux v. Fotherby, 4Caropb. Darnley, 2 P. Wnis. 622. 

N.P. C. 136. Watson v« Pain, 3 Esp. (9)Willcs50. 

N.P.C. 15.^ 



609 


Chap. V,] On distress and replevin. 

distrain for such rents in all the lands of bis lessee: but, in doing 
so^ he cannot take by way of the distress the titlies or other matter 
which is the subject of the grant, (r) 

If land and goods are demised together at one entire rent, 
as in the case of a farm with stock, or of ready furnished lodgings, 
the landlord may distrain on the land for the whole rent, because 
no rent issues out of the goods :(^) but the goods themselves 
cannot be distrained, although the reservation is greater on their 
account. (/) 

The landlord cannot distrain in the night, because the tenant 
has not thereby notice of the distress, eo as to make a tender of 
his rent, irhich he might possibly do to prevent the consequences 
of distress, (u) 

Distress may be taken in a house, if the outer door be open; or 
if a window is open, the landlord may enter the house through 
it : {X) but he cannot break open an outer door or a window for 
the purpose of making the distress, although if the outer door is 
open, and he enter, he may break open an inner door. ( y) 

A landlord cannot enter into his tenant’s barn if locked, or if 
there is a padlock thereon. (;:) But by the stat. 11 Geo. 11. 
c. 19. s. 7. (a) if goods or chattels are fraudulently removed and 
placed in any dwellinghouse, barn, or outhouse, which is locked, 
or otherwise secured to prevent a distress, the landlord taking to 
his assistance the constable or peace ofTiccr of the district, or if it 
be a dwelling, taking an oath before some justice of the peace of 
there being a reasonable ground to suspect that such goods and 
chattds are therein, may in the daytime break open and enter 
into such place as he might have done by virtue of that or any 
former act, if such goods and chattels had been put into any open 
field or place. 

Where (6) a landlord occupied an apartment over a mill 
demised to a tenant, which was divided from it only by a boarded 
floor; it was held that no trespass would lie against him for 


(r) See 1 V. Wins. 300. 

(j») Newman r. Aiuleiion, 2 N. R., 

(t) Rcade r. Latcc, Dy. 212. b. * 
Bean. 81. Bro. tit. Lease, 23. 

(m) Doct. and Stud. 75. a. Co. Lilt. 
142. Glib. Dist. 46. 


(jt) 1 Roll. Abr. 671. 5 Hep. 92. a, 
{y) Comb. 71. 

(s) 9 Vin. Abr. 128- pi. 6. 

{a) Not adopted in Ireland. 

(5) Gould V. Bradstock, 4 Taunt. 
562. 
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taking up the of his own apartment, and entering through 
the eperture to distrain for rent. In order to make out his case, 
the tenant ought to shew that t^e boards were his sole property : 
if they were the ceiling of the room below, he could be but tenant 
in common of them; and, although he might have some remedy ibr 
being disturbed in the use of his ceiling, he cannot maintain tres- 
pass, for after the landlord had removed the floor he might enter 
without trespass. 

The power of distress was originally confined to the seizing the 
issues and profits of the land : but all the chattels of the tenant 
both animate and inanimate, have long since been considered, with 
a few exceptions, as liable to distress. The exempti^s which 
have been made have arisen in some cases from the local position 
of the chattels in question, and in others the nature of the things 
themselves have been considered sufllcient to exempt them. 

By the stat. 51 Hen. HI. (c) beasts of the plough are not dis- 
trainable in favour of husbandry, if other sufficient distress may 
be found ; and sheep are entitled to the same exemption. But if 
the landlord distrain inter alia his tenants cattle and beasts of the 
plough, and it turn out after the sale, judging from the result, that 
in point of fact there would have been sufficient to satisfy the rent 
due, and the expenses of distress without taking them, such dis- 
tress is not thereby proved to be illegal, and contrary to the 
stat. Sl^TIen. III., if there were reasonable grounds for sup- 
posing, from the appraisement of competent persons at the time, 
that there would not be sufiicient without taking the beasts of the 
plough. So it seems (hat no order is required by law vto be 
observed in the sale of such goods, as that the beasts of the 
plough should be postponed to other goods; nor is it therefore a 
cause of action, if the distress be not wrongful, {d) 

Utensils of trade, such as a carpenter’s axe or a tapeloom, if in 
actual use, are not distrainable, because it is said it would lead lo 
.,a breach of the public peace, (r) So wearing apparel is exempt : 
but not, if not in actual use. (/) So a horse on which a man is 
riding cannot be distrained: but if a man is riding one horse, and 
leading another, the led horse is not privileged, (g) 


(r) Siat. 1. Dc DlstricUonc Scnccarit. 
(d) JeiuitT u. Yolland, 6 I’ricc 
(a) Co. Litt, 47. a. Simpson v. Har- 
lopp, Willcs 512. Gorton v, Falkner, 
4.n\R. 565. 


(f) Bissett V. Caldwell, 
N. P. C. 36. 


Peake 


(it) Viscountess Bindon's case, Moor. 
214. 
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A ferry boat may be distrained for the rent oHa ferry; and so 
may a ship in a dock for the rent of a dock. (A) ‘ 

Chattels liable to distress musl^ be moveable chattels ; there* 
fixtures, such as furnaces and cauldrons, and the doors and 
windows of a house, cannot be distrained, (i) So the anvil i#thc 
sifiiith’s shop, although removed out of its stock, or a millstone, 
although removed out of a mill to be picked, are exempt, because 
they partake of the nature of fixtures in the same way that a 
key is part of a lock : but if there are two millstones, and one 
only is in use, the other being a spare one, the spare one may be, 
distrained. (Ic) 

It is laid down in the old books in a general way that deer, 
conies, and other animals which are fercc naiurcc^ cannot be dis- 
trained : but at the present day deer may be distrained for rent, if 
kept in an inclosed ground, and principally for profit. Such 
animals were formerly kept only in forests and cliases, or in such 
parks as were parks either by grant or prescription. They were, 
therefore, considered rather as things of pleasure than profit : 
but if they are kept for profit, they do not differ in their nature 
from other cattle. (/) 

Money cannot be distrained, because there is no mark by which 
the pieces may be identified, so as to be restored in case the 
tenant is entitled to their restoration : but a bag coiUaining 
money, especially if sealed, is not perhaps liable to thef same 
objection, (w) 

Sheaves of corn could not have been taken at common law, 
becadi. ' all pledges were to be returned in the same plight and 
condition in which they were taken ; and the removal of these sheds 
and scatters the grain ; they could npt therefore be restored in 
the same condition, in case such restoration should be afterwards 
awarded. For the same reason, hay in a cock or barn could 
no! be distrained ; yet at common law corn or hay in a cart 
might have been distrained, together with the cart itself, because 
then the pledge might have been removed without damage to tlie 
owner, and might likewise have been restored in the same condi- 

(A) Viiikiiislonc A Ebdeii, Cartb. pi. 6. 

357. (/) Davies r. Powell, Willes 46. 

(i) Co. Lit. 47 a. (»i) i Holl. Abr. 6(Hi. 11. pi. 4. Wil- 

(Ar) Year-book, P. 14 Hen. VIII. son v. Ducket, 1 Frcem. 202. 

2 II 2 ^ 
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tioH. (n) This few, however, was considered inconvenient to 
the landlord, and too great an encouragement to the tenant to 
withhold bis rent : it is provided therefore by the stat. 2 W, and 
M. sess. 1. c. 5., (o) that landlords may seize for rent arrear any 
sheiiyes or cocks of corn loose in any barn or hovel, stack, rick, 
or otherwise on the land ; and, in order that the tenant may receive 
no injury, the landlord is enabled to secure it on the premises as 
a pledge for the rent without removing it. 

So at the common law growing corn or other produce could 
not be distrained, for it was liable to even more injury than corn 
In sheaves : but now by^stat. 11 Geo. II. c. 19. s. 8. (p) land- 
lords msiy distrain growing crops of grain and other produce; but 
they cannot gather them till ripe, although their lien upon them 
takes effect from the time of the distress. By s. 9. of the 
same act notice of the place where the goods are deposited 
must be given to the tenant, and left at his last place of abode; 
and if before such distress shall be ripe and cut, carried or ga- 
thered, the tenant, his executors, &c. shall pay the rent in arrear, 
or make lawful tender thereof, the distress shall cease, and the 
corn so distrained shall be delivered up. Trees growing in a 
nursery, and removeablc by tenant, are not distrainable under 
this act for rent, (q) 

It has been said, that since the distress is for an entire service, 
that a ^Vt or a waggon, and a team of horses drawing it, is one 
inseparable distress, and that the landlord cannot distrain pirt 
without the rest. But this opinion seems to be erroneous; and it 
is obviously for the public benefit that the landlord should have 
the power of taking one or more horses in the team for distress, 
and leaving the rest. It does not appear that a man being in the 
cart would exempt the cart or horses from distress, (r) 

The landlord is not restrained by law from taking the property 
of strangers, if he finds them on the premises, for the rent of ^e 
tenant When the forfeiture of the feud was changed' into the 

(n) Cooper v. Pollard, W, Jon, Ireland. 

197. (q) Clark v. Calvert, 3 B. Moor. 

(o) Irish stat. 7 W. 111. c. 22. s. 96. Clark v. Gasgarth, 2 B. Moor. 

4. {r) Tunbridge’s case, Cro. Eliz. 7. 

(p) The stat. 56 Geo. III. c. 88. Webb v. Bell, 1 Sid* 440. Welch 
s. 15. extends the provisions of the Bell, 2 Keb. 529, 595. semble, C* 
Stat. il Geo. 11. c. 19. s. 8. to 
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milder remedy by distress, the right of distress extended to the 
taking the cattle of strangers, in order that the tenant might not 
disappoint the lord by stocking and grazing his land with other 
men's cattle. If the stranger suffered, it was considered to be 
by his own default, in permitting his cattle to trespsiss on ano- 
ther’s soil. In the civil law this rule prevailed in prhdiis 
urbanisy but not in preedits ruslicis. ( 5 ) 

If, however, cattle escape from the land of one person into that 
of another, where the division ought to be protected, a distinc- 
tion has been made. If they escape by default of the owner of 
the cattle in not repairing his own fences, the landlord may di8«*^ 
train the cattle so escaping without giving notice to the owner, 
and that as soon as he finds them on his tenant’s land. But if 
the tenant as representing the landlord, or the landlord, ought to 
keep in repair the fences between the tenant and his neighbour, 
the landlord cannot distrain the cattle of the neighbouring occu- 
pier, so escaping into the the tenant’s land by defect of the inter- 
vening fences, without giving notice to the owner, even where 
they have been levant and couchant on the land. If he give 
notice to the owner, and the owner refuse or neglect to drive them 
away in a reasonable time, the landlord may distrain them, 
though tliey have not been levant and couchant* (/) 

The stat. 11 Geo. II. c. 19., which empowers landlords to 
follow goods fraudulently and clandestinely removed off the pre- 
mises to prevent distress, only applies to the goods of a tenant, 
and not to those of a stranger; and therefore, a plea justifying 
the following goods, and distraining them for rent arrear, must 
shew tliat they were the tenant’s goods. ( 2 /) 

The right of landlords to distrain the property of strangers is 
founded on reasons of public convenience ; but there are some 
exemptions to this rule also, which are in favour of trade and 
Commerce. Thus things delivered to persons in the exercise.of 
their trades, such as cloth in a tailor’s shop, (a') or a horse in a 

smith’s forge, { 1 /) or the goods of a principal in the hands of a 

' 

(«) Pig. 1. 20. t 2. (m) Tiioriilon v* Adatus, 3 M. and S. 

(0 Dy. 317. k* Kempe v. Crews, S8. 

] Lord Rayra. 167. Anon. 3 Salk. (.r) Siinson r. Harcourl, cited 4 T. 
136. Lacey's case, Palm. 43. Jordan R. 568 . Sec Simsonv.Hartopp, Witles, 
o. Martin, 1 Mod. 63. S Saunders, S. C. 

‘289. n. 7. by Scrjl. Williams. (y) See 152 Mod. 217. 
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factor, (z) cannot be distrained. Neither can the things of guests 
in a public inn be distrained : but livery stables are not exempt ; 
therefore, horses and carriages standing at livery may be distrained 
for the rent of the livery stables. There is no analogy between 
innkeepers and the, keepers of livery stables. Inns are pubUci jurisy 
and innkeepers are by law obliged to receive all guests coming to 
the house : but livery stables are let on private contract, and the 
owner may refuse to take carriages and horses except on his own 
terms, (o) 

Cattle belonging to a drover being put into a field with the 
consent of the occupier for one night, on their way to a fair or 
market, seem not liable to distress for rent to the landlord. (6) 
The case of Foulkes Joyce (c) is contrary: but that decision, 
it has been thought, would probably now be overruled. The 
owner of the cattle in that case was afterwards relieved in equity, 
on the ground of fraud in the landlord, who had consented to 
the cattle being put into the close, and afterwards distrained 
them for rent : and the landlord was decreed to pay all' the costs 
both at law and in equity. (rf) 

Where (^) a clothworker delivered certain wool to B., a spin- 
ner, to spin, and the clothworker in due time came with a horse to 
bring away the yarn, and there being no weighing beam on the 
premises of B., the clothworker went with his horse to C.’s 
house to get the yarn weighed, and C.’s landlord while the yarn 
was on the plaintilF’s shoulders distrained it, together with the 
horse which was in C.’s stable, for the rent of C.’s house, it was 
clearly held that the distress of the yarn on the plaintiflT’s 
shoulders was unlawful, since that could be no no more dis- 
trained than a net in a man’s hand, or a horse on which he was 
riding. And althougli it was much doubted whether the distress 
of the horse was not lawful; yet it was adjudged unlawful in 
favour of trade, because if the yarn had been weighed either in 
B.’s house, or in a public weighing-house, it had been unques- 
tionably prK ileged for the encouragement of trade: and there- 

(?:) Gilman v. Ellon, 3 Brod. and {b) 2 Sauiid. 287. n. 7. 

Bing. 75. (r) 3 Lev. 260. 2 Veiilr. 50. 2 

(a) Francis v. Vi'yatt, 3 Burr. 1498. Lulw. IIGI. 

Jlohiasun v, Walter, 3 Bulstr. 269. (</) 2 Vern. 129. Free. Ch. 7. 

. .{1. Collins, Palm. 367, 374. 2 Roll. (e) Keadc v. Burley, Cro, Eliz. 

Hep* 345. 549, 
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fore, since the design of bringing the horse and the yarn to the 
house of C. was merely in the way of trade, that design secured 
them from distress, Mobile remaining there for that purpose. So 
they said a horse carrying corn to a mill, and tied to the mill 
during the grinding of the corn, is privileged for the same 
reason. 

Again, where the tenant exercises the trade of a common car- 
rier, the goods of his customers are exempt ; and even where the 
tenant was not a common carrier, but was only in tbe*babit after 
having brought cheese to London from the town of B., of carry- 
ing back the goods of all persons iridilTerently at a reasonable 
price, the court held that the exemption of carriers extended to 
his case.(/) 

If a tenant in common lease his share i6 a stranger, he cannot 
distrain tne beasts of his companion, or of any one who puts in 
his beasts by licence of his companion, on any part of the land 
for the rent of his own lessee, (g*) But if the other tenant in 
common comes in as assignee of the lessor’s moiety, the circum- 
stance of the tenancy in common will not exempt his cattle on 
any part of the land from distress for the rent of that moiety, (k) 

If a tenant at will sows the land and dies, or if the will is 
determined by the act of the landlord, the landlord cannot dis- 
train the emblements for the rent of the next tenant in posses- 
sion, although sold to a stranger. So if the corn while growing 
is seised and sold by the sheriff on an execution, and the tenant 
at will dies before it is ripe, the vendee from the sheriff is entitled 
to the same exemption for a reasonable time according to the 
practice ol good husbandry. If the tenant at will determines^ 
the will by his own act, the case is different ; and he is entitled to 
no privilege. (/) 

If the goods of a stranger are distrained, and he has paid the 
rent to avoid the distress, liis remedy is against the lessee in 
an action for money paid to the use of the lessee : and where 
there were three joint lessees, and two of them assigned to the 
third, but the landlord had consented to accept his sole liability, 

(/) liitiboriio V. Hurst, 1 Salk. ?49. (/<) Snelgar v. TIenslone, Cro. Jac. 

(ff) Kempe r. Cory, 2 Vcnlr. 227, 611. 

283. Eaton v. Soiilhbv, VVilles. 13J. 

Parslow V. Ci ipps, Coin. ^ ^ 
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a stranger having put his goods on the premises with the per* 
mission of such third lessee, and having paid the rent to prevent 
a sale of them under the distress, was held entitled to his remedy 
against all three. (A:) 

If the goods of the tenant in possession are distrained for the 
rent of his landlord by the landlord paramount, and he pay the 
rent, it may in general be set oif against any subsequent demand 
of rent by the immediate landlord. But in Ireland, by the stat. 
56 Geo. III. c. 8S. s. 16., in all cases where the entire rent due 
and payable from the occupying tenant to his immediate landlord 
shall have been paid, if in consequence of the fraud, malfeasance, 
and neglect of such landlord to pay and satisfy the, rent due and 
owing to any superior landlord, the lands in the hands of such 
occupying tenant are- distrained for such rent, the occupying 
tenant may recover the amount of costs and damages sustained 
thereby by civil bill in all cases where the same shall not exceed 
fifty pounds ; and the amount of such costs and damages, when 
ascertained, may be tendered in payment of so much of the subse- 
quent accruing rent as shall become due and payable, or shall be 
recovered by the usual process of execution. 

Goods in the custody of the law are not distrainahle ; therefore, 
goods distrained damage feasant cannot be taken (or rent, nor 
goods in the hands of a bailiff on any execution, nor goods seized 
by process at the suit of the king. (/) 

In the case, however, of goods taken in execution by the sheriff 
the legislature has in some measure relieved landlords from the 
hardships under which they laboured. Before the stat. 8 Ann. 
c. 14. s. I. (m) executions took place of all debts which were not 
specific liens on the land : but it being thought hard that land- 
lords should not have something like a specific lien for rent 
actually due, this statute was passed, which entitles the landlord 
to be paid one year’s rent, reckoning from the date of the execution, 
before the goods arc applied to the purpose of the execution. 

Under this statute it must be observed that the rent must be 
due at the time of the execution ; therefore, if the sheriff takes in 
execution under a corn in the blade, and sell it before the 

rent is due, he is not liable to account to the landlord for rent 

(/:) Exall r. Partridge, 3 Esp. N. P. Co Lilt. 47. a. 

C. S. (m) Irish blat. 9 Ann. c. 8. 

(/) Eaton JsoAjlhby, Willcs I3J, 
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accruiog due subsequent to the levy and sale, although the corn 
be not removed till long after a considerable portion of rent be* 
comes due : but it was observed by Thompson, C. B. that there 
did not appear to be any reason why the landlord should not 
under such circumstances distrain. The execution was executed, 
and the goods of a stranger were remaining on the premises ; his 
remedy, therefore, should have been hy distress, (n) This dictum 
of C. B. Thompson, however, does not seem to be pronounced 
with his usual judgment, since such an evasion of the statute 
would nearly render it nugatory. Indeed, by the stat. 56 Geo. III. 
c. 50. the legislature seems to have precluded all doubt on the 
point. By the"' fifth section of that statute it is enacted that the 
sheriff or other officer in cases of execution, before any sale of 
any crops, or produce of any lands let to farm, shall be proceeded 
in, shall make due inquiry within the parish where such lands are 
situated, as to the name and residence of the landlord or owner of 
such lands. And by the next section it is further provided that 
in all cases, where the purchasers of such crop or produce shall 
have entered into an agreement with such sberiflT to use and ex- 
pend the same on the lands let to farm, according to the custom of 
the county or any written agreement between landlord and 
tenant, it shall not be lawful for the landlord to distrain for any 
rent on any corn, hay, straw, or other produce, which at the time 
of such sale, and the execution of such agreement entered into 
under that act, shall have been severed from the soil, and sold 
subject to such agreement by such sheriff or other officer. So that 
it seems to be taken for granted that such property could not be 
distrained before it was severed. In conformity also to this 
notion the court in the late case of Peacock v, Purvis have de- 
cided that growing corn, under sucli circumstances, can not be 
distrained, unless the purchaser allow it to remain on the ground 
an unreasonable time after it is ripe, (o) 

The same act then extends the same protection to turnips draw n 
or growing, if sold according to the provisions of the act ; and to 
horses, sheep, or any beasts, as well as to waggons, carts, or other 
implements of husbandry, the property of such purchasers, which 
may be employed on the land for the consumption of the produce 

(/i) Gwilliam i>. Barker, 1 Price (o) 2 Bred, and B. 

2? 4, Smith e. Uusscil, 3 Tauut. 400. 
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aoeording to tiie ag^reement entered into with the sheriff. The 
act, howerer, does not extend to any straw, turnips, or other 
articles which the tenant may remove from the fiirm connstently 
.with any contract in writing. 

By the seventh section of this act it is enacted that no sheriff or 
other officer shall, by virtue of any process whatsoever, sell or 
dispose of any clover, rye-grass, or any artificial grass or grasses 
whatsoever which shall be newly sown under any crop of stand- 
ing corn. 

Although goods taken in execution are privileged from distress, 
yet if the sheriff’s officer being in possession under an outlawry 
in a civil suit, make a distress for the landlord, and theoutlawTy is 
afterwards reversed ; the proceedings are so void ab initio that 
the landlord may recover the proceeds of the sale in an action for 
money had and received against the sheriffs ; for outlawry in civil 
actions is considered merely as civil process to compel the defend- 
ant’s appearance. If the outlaw appears, pays all costs, puts in 
sufficient bail, and does every thing in his power to place the 
plaintiff in as good a condition as if the defendant had appeared 
at the regular time, the court will reverse the outlawry on motion 
without any writ of entry, and it will be as if there had been no 
record of outlawry, (p) 

Before removal of goods under a sequestration out of the Court 
of Chancery, the landlord is entitled to one year’s rent by the 
equity of thestat. 8 Ann. c. 14.: for his legal remedy of distress 
cannot be enforced against sequestrators any more than against 
receivers. (7 ) 

A landlord may distrain even after assignment or sale by 
the assignees of a bankrupt tenant, if the goods are not re- 
moved : (r) but if the goods after sale have been removed, he can 
only come in pro raid under the commission. ($) So also 
where (t) a tenant became bankrupt, owing the landlord twelve 
years’ rent, and the landlord proved his debt under the commis- 


(/f) SL John's College v. Murcott, loa^ cited Bradjll 1 Bro. 

7 T. R. 259. OgneWs case, Cro. Eliz. Ch, Ca. 427. Es parte Deviae, I 
270. Eyre r. Woodfine, Cro. Eliz. Cook. B. L. 177. Ea; parte Grove, 
278. Manviile’s case, 13 Rep. 21. ibid, 

(q) Dixon V, Smith, 1 Swaiist. 457. (#) Ex parte Dcschanies, 1 Aik. 

(r) /?.ir Plummer, 1 Aik. 103. 103. 

Ex parte Jacques, and ex parte Dil- (t) Ex parte Grove, I Aik. 103. 
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sion, and permitted the aaeignees to sell the goods of the tenant to a 
third person who did not remove them, but took possession and 
lived on the premises as the bankrupt had done ; Lord Ilardwieke, 
after great consideration, confined the landlord to his remedy 
under the commission. 

If a landlord distrains for rent, and afterwards proves the debt 
under the commission, it should seem that, since the late act of 
the 49th Geo. III. (u) he may be considered as having thereby 
made his election to take the benefit of the commission, and to 
have abandoned his remedy by distress. The point, however, has 
never been determined, and does not come within the precise 
words of the act. 

If the landlord neglect to distrain, he is not entitled to a year’s 
rent in preference to the other creditors by the equity of the stat. 
8 Ann. ; and indeed his remedy by distress seems to have been 
favoured in cases of bankruptcy, because no provision is made 
by that statute in case of bankruptcy. Where, (:r) however, be 
was entitled to distrain for half a year’s rent, and he became the 
purchaser of the goods from the assignees, it w^as held that be 
might retain half a year’s rent out of the purchase money. If the 
tenant being threatened with a distress, pay rent which is due, 
the payment is protected, and the assignees cannot recover it in 
an action. (^) 

When (z) the solicitors of the assignees of a bankrupt, whose 
goods were distrained, gave the following written undertaking: 
‘"We, as solicitors to the assignees, undertake to pay to the land- 
lord his rent, provided it do not exceed the value of the effects 
distrained the expression “ we as solicitors” having been con- 
sidered suilicient to bind those personally who signed, the solici- 
tors were held personally liable, (a) 

It has been stated (h) that the mortgagee of a bankrupt’s estate 
having paid the arrears of rent due to the landlord, shall not be 
preferred to the other creditors under the commission, unless he 
applies to the Court for an order to stand in the landlord’s 

(M) C. 121. s. 14, Sec 3 M. and S. (a) Burrell v. Jorn^s, 3 B. & A. 47. 

(tf) Sec Appleton v, Binks, 5 East. 

(jr) Taylor v. Buckley, 2 T. R. 603. 148. 

(j/) Stevenson Wood, 5 Esp. (*) Anon. 1 Aik. 103. 

N. P. C. 200. 


2 



620 


On rent, ^c. 


[Chap. V. 


place : but it does not appear how such an order could be made ; 
because the mortgagee can be in no better situation than the 
landlord, and the landlord himself has no lien on the goods with- 
out actual distress, (c) 

If an insolvent tenant conveys all his estate to a trustee for the 
benefit of bis creditors, this will not avoid the landlord’s right to 
distrain, for this is a weaker case than that of a bankrupt: 
where, (d) therefore, the creditors, after such an assignment, em- 
ployed a broker to sell the goods, who accordingly advertised 
them for sale, and the landlord coming on the premises to dis- 
train, the broker promised to pay the arrears on his desisting from 
the distress, the broker was held to have acted as bailiflf to the 
landlord, and bound therefore to satisfy his debt first: neither 
was this a parol promise to pay the debt of another, within the 
statute of frauds ; because, previous to the promise, the landlord 
bad a legal pledge, and a prior lien to the creditors. So upon 
the same principle, if a trader, after an act of bankruptcy, pay 
money to a landlord, who was about to distrain, this cannot be 
recovered by the assignees ; for the landlord has a legal lien in- 
dependent of the bankruptcy; and it would be a fraud on his legal 
right to suppose that by accepting the rent instead of distraining 
be in a worse situation, (e) 

If several rents have accrued due, the landlord may distrain se- 
veral times for such rents. But regularly at the common law, 
where there is an entire duty, or one rent only due, the land- 
lord should distrain for the whole at one time : he is not, how- 
ever, precluded from coming a second time, if he has not taken 
sufficient at first, (y') But if he distrains a second time for the 
same duty, it is inCumbent on him to shew that at the time of 
making the first distress there was not sufficient on the premises, 
or that he had mistaken the value, (g) Too much strictness on 
this head, indeed, seems to be contrary to good policy, since it is 
for the advantage of the tenant that the landlord should not seize 
goods of any great value. 


(c) 1 Cook. B. L. 180. (/) See stat. 17 Cha. 11. c. 7. s. 4. 

(d) ^Williams v. Lepar, 3 Burr. • extended to Wales and the Counties 

1886. Meux, q. t. V. Howell, 4 East. Palatine, by stat. 19 Cha. II. c. X 
1. Irish stat. 7 W. 111. c. 22. s. 3. 

(e) Stevenson v. Wood, 5 Esp. (g*) Moor. 7. pi. 26. Wallis Sa- 

N. P. C. 200. ’ villc, 2 Lulw. 1532. 
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Distresses, also, ought not to be excessive, but in proportion to 
the rent distrained for. (A) Thus, if two or three oxen be taken 
for twelve pence, it is unreasonable. So if the landlord distrain a 
horse or an ox for a small sum, when he might have taken a 
sheep or a swine, the distress is excessive : but if there be no 
other distress on the land, there the. taking of an entire thing, 
though of never so great value, is not unreasonable, (s) Dis- 
tress, however, for fealty, it is said, cannot be excessive, be- 
cause it is a feudal obligation of paramount necessity, and conse- 
quently not to be estimated by any limited value, (k) 

The common law allowed the party distraining to take more 
than the value of the rent, in order that the tenant might be 
induced more readily to redeem the goods by payment of rent. 
Neither was there any remedy at common law by action of tres- 
pass or otherwise for taking an excessive distress ; because dis- 
tress being originally a privilege given by law^ the excess was 
considered a continuation, though unreasonably so, of a lawful 
act. (/) The stat. of Marleb ridge, (wi) however, at the same time 
that it directed that the distress should be reasonable, provided 
that persons taking unreasonable distresses should be severely 
amerced. The remedy, accordingly, which has been adopted for 
taking excessive distress, is by a special action on the case found&l 
on the statute of Marlebridge. One case, (it) indeed, has oc- 
curred where trespass was held to lie ; and that was where six 
ounces of gold and one hundred ounces of silver were taken for 
the sum of six shillings and eight pence; and the plaintiff had 
judgment, because in that case the excess appeared on the plead- 
ings. It was a distress of gold and silver, which are of a known 
value, and even a measure of the value of other things: but it 
was there held that in all other cases of goods, and other things 
of arbitrary and uncertain value, the remedy must be by action on 
the case. Express malice is not necessary to support the action; 
neither is it for every trifling excess that the action can be 
brought: but the distress must be excessive to some dispropor- 
tionate extent, (o) 


(h) Stal. Marlebridge, 52 Hen. III. 
c. 4. 2 Inst. 106. 

(i) 1 Roll. Abr. 674. 2 Inst. 107. 
(fc) 4 Rep. 8. 66. 

(/) Lynne r. Moody, 2 Str. 851. 
Hutchins v. Chambers, 1. Burr. 590. 


Crowther v. Ramsb(»ttom, 7 T. R.654. 
(w) Supra, 

(II) Moir V. Munday, 28 Geo. II. 
B. H. cited 1. Burr. 590. 

(o) Field V, Mitchell, 6 £sp. N.F.C. 
71. 
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it is a general rule that the king shall not be bound 
sttttuiles which do not name him, this rule has several excep- 
tions ; and amongst the rest the statute of Marlebridge, which 
binds the king, though not named, because it was made to sup- 
press a wrong. ( p) 

Since the distress in consideration of law is merely a pain to 
compel the payment of rent, the mere s^^izing the distress by the 
landlord does not alter the property. Although, therefore, the 
landlord may detain the distress, yet he must deposit the pro- 
perty in the custody of the law. He must secure the distress, 
either on the land or elsewhere, in some proper place for the 
preservation of the property seized. The place where the goods 
are deposited is called a pound, and the act of depositing the 
distress impounding. Pounds are either in the open air, or in 
some place sheltered from the weather, according to the nature of 
the distress taken: hence pounds are pounds overt or pounds 
covert. 

Cattle, and such things as can receive no injury from the weather, 
may be impounded out of doors in a pound overt. Indeed, with 
respect to cattle, it is essential that they should be impounded 
in some place which is perfectly accessible to the owner, without 
oiliginghiin to commit a trespass ; for the owner must feed them, 
though impounded. If the landlord impound c|ittle in a pound 
covert, they must be sustained at his expense; and he is account- 
able for them if they die for want of food, or from any other cause: 
but if they die without default of the distrainor in a pound overt, 
the loss is the owner’s, and the landlord may distrain again, (rj) 
Furniture and other goods, which are likely to be injured by 
exposure, must be impounded in a pound covert. 

These are the only distinctions relative to pounds of any im- 
portance. A pound overt need not be the common pound ; for 
common pounds are only by custom, tenure, or agreement, . 
among the inhabitants of a vill or manor, and not by common 
law : if, however, the distrainor makes use of the common pound, 
it is his pound ; and he is answerable, if it *is not capable of 
holding the distress, or the cattle receive any injury from the bad 
state in which it may be, since he might have had a safe pound 
elsewhere. The distress may now in all cases be impounded on 


(p) 2 Inst 142. 

(V) Dy. 280. b. Hob. 61. Doct. and 


Stud. c. 27. Anon. 12 Mod. 397. 
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tb6 premises by virtue of the stat. 11 Geo. II. c. 19. s. 10.; (r) 
and, although no lock be put on the pound, it will be a sufficient 
impounding under this statute, (s) 

Strictly speaking, every room in a house maybe stripped, and all 
the furniture impounded in one room : but in general it is suffi- 
cient if the landlord seize some of the goods in the name of all. 
And if the furniture be kept in the same state in which the dis- 
trainor finds them, it will be a question for the jury whether this 
was not done with the concurrence of the tenant; and, if so, the 
landlord will not be precluded from the benefit of the dis- 
tress. (0 

By. the stat. 1 and S Ph. and M. c. 12. (u) it is enacted that no 
distress shall be driven out of the rape, hundred, wapentake, or 
laith, where such distress shall he taken, except to a pound overt 
in the same county, not exceeding three miles’ distance from the 
place where the distress was taken, (v) 

This statute does not restrain a party, if he take a distress in 
one county, from driving it six or more miles out of that county 
into another,. if it do not exceed three miles from the hundred 
where it was taken, because a hundred may be in two coun- 
ties. (x) So also, where lands in two different counties are de- 
mised at one entire rent, the landlord may distrain in eith||^ 
county, and chac^ the distress into (he other: for this is but the 
continuance of the same taking. This however cannot be done, 
if the counties are not contiguous. 

The stat. 1 and 2 Ph. knd M. c. 12. further imposes a penalty 
of 5/. against every person offending against its provisions, by im- 
pounding the distress in several places : but it has been held that 
this relates to several offences, and not to several persons con- 
cerned in the same offence, (y) 

Tender of the rent upon the land before or at the time of the 
distress makes, as we have observed, the original taking tor- 
tious. (z) Tender aftei* "the distress and before impounding.^ 


(r) Ireland, St. 15 G^. II. c, 8. 

(*) ^irtli V. Purvis, 5 T. R, 432. 
Dod V, Monger, Cas. temp. Holt, 416. 

(t) Washborn v. Black, Mich. Sit- 
tings before Lord Mansfield, 1774. 
Buffer's MS. 

(«) Irish slat. 10 Ch I. spss. 2. c. 
25. 


(n) See Gimbert v. Falah, 2 Str. 
1272. 

(jr) Walter v, Bumbal, 1 Ld. Raym. 
53. 

(y) Partridge v. Naylor, Moor. 
453. 

(«) Crawley n. Kingswcll, Hull. !3. 
Cro. £liz. 813. 
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makcs the detention, and not the taking, wrongful. Tender after 
the impounding comes too late^ since the distress is then in the 
custody of the law which must determine the right, (a) Upon 
the same principle, where distress is taken without cause, the 
. owner may rescue before impounding, but not after: for when 
the distress is impounded, it is in the custody of the law. 

If a landlord, after having seized the goods in a house, quits 
possession of them without impounding them, a retaking will not 
be a rescous. (A) If t!ie distress is rescued before impounding, 
the proper remedy of the landlord is by writ of rescous : but if 
the owner break the pound, the remedy at common law was 
by a writ de parco frac to, {c) The distrainor may also retake 
the cattle if the owner let them «uit, or if they escape by any 
other means : (^/) but there is no poundbreach, unless (he cattle 
come out of the )u>und. (r) 

By the stat. 2 W. and M. sess. 1. c. 5. s. 4 . ( /*) upon any 
pound breach or rescous of goods or chattels distrained for rent, 
the persons grieved thereby are entitled to a special action on the 
case, and shall recover treble costs and damages. On the other 
hand, by the fifth section of the same statute, in case any such 
distress and sale as directed by that statute shall be made by 
colour of the act for rent pretended to be in arroar when none is 
due, the owner of the goods distrained and sold, his executor and 
administrators, may by action of trespass or on the case recover 
double the value of the goods distrained with full costs of suit. 

In cases of pound breach it has been determined that in an 
action brought on this statute the costs are treble as well as the 
damages: for damages w^ere given by the common law, and the 
statute only increases them. And since the statute of (lloucestei 
gives costs wherever damages are recovered, the word costs in 
the stat. 2 W. and M. would be superfluous, unless treble costs 
were intended, {g) 

It is no answer to an action under this statute for a pound 
breach that the rent and demand of the distrainor were tendered 
after impounding. (A) It was contended thstt although it was 

(//) Firth i\ Purvis, 5 T. It. (f) Winch. 8. 

Th<; Six carpenters' case, 8 Rep. 147. a. {f) Iris]) slat. 7 W^in. 111. c. 22. s. (>.. 
(ft) Dod If. Monger, 6 Mod. 215. (i«*) Lawson r. Story, Skinn. .5.35. 

(c> F* N.B. 228. 280. Pil ford’s case, 10 Rep. 115. RuUerlon 

(d) Co. Liu. 45. See Always v. w. Furher, 1 Brod. and Bingli, .51 7, 
Broom, 1 Ld. Haym, S.‘l. (ft) Firth )». Purvis, 5 T. R. 482. 
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eWr &iat a mere tetsder df rent was insufficient, yet4lic difficulty 
wa$ pbyilUed by tendering the demand plaintiff as welt aa 

his irent.^ O of the defendant it was proved that about' 

ati^hpur distress was made, whjie the pMntiff was yet oii 

tlie premises, which were a public house!, one of the defendants!^ 
said to him, Come to ttie bar with me^ and X will pay ypu ypur 
rent aiid your demand and at the same time he pulled a purse out 
of Ins pocket which he held in his hand. To which the plaintiff 
answered, “ No, I will not have the money; I will have the 
casks I have seized.” Subsequent offers were made which the 
plaintiff refused, insisting on his treble damages// The court 
were inclined to think that the tender was not a good tender: 
but, at atfy rate, the tender after impounding the distress was 
insufficient. 

In an action on the case for a rescue under this statute it has 
been held that the plaintiff docs not bring himself within the 
statute, unless he shew in bis declaration that the distress was 
appraised, (k) 

In an action of trespass under the same statute the defendant 
cotild not formerly have proved under the general issue, that he 
entered to take a distress for a rent charge : but this evidence is now 
admissible by the stat. 11 Geo. II. c. 19. s. SI., (/) which enacts 
that in all actions of trespass or upon the case brought against any 
Iverson entitled to rents or services of any kind, or his or her 
bailiff, relating to any entry by virtue of this act, or otherwise 
upon the premises chargeable with such rents or services, or 
relating to any distress or seizure, sale or disposal of any goods or 
chattels thereupon, it shall be lawful for the defendant in such 
action to plead the general issue, and give the special matter in 
evidence. 

If the action be brought against a pound-keeper, he may prove 
that "the goods w'ere put into his custody as pound-keeper, and 
that as such he detained them : for a pound-keeper is obliged to 
take and keep whatever is brought to him. He receives no written 
authority, no warrant, 4 gaoler does on the delivery of a 
prisoner into his custody, . who must therefore state the war- 
rant in his justification, but he is bound to impound the cattle 
at the peril of the person who brings them, (m) 

ik) I Ld. Haynu (,n) Badkin v, Ciiancellor, Covrp. 

(/} Iri&h slat Id Goo. II, c, 8. s. 10. 470, I PJiilh fiv. ISO. 
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In an action of trespass under the stat.2 W. andM. for making 
a cdlonrable distress, no demise need be stated in the declaration ; 
it is sufficient if the declaration state that the goods were taken in 
the name of a distress, (w) 

' By stat. 1 and 2 PJi. and M. c. 12., no person can take for keep* 
ing in pound, impounding or poundage of any distress above the 
sum of fourpence for any one whole disti'ess, (and, where less has 
been taken, he is bound to take less) upon the pain of 5/. to be paid 
to the party grieved, beside such money as shall haVe been taken 
above fourpence, any usage or prescription to the contrary notwith- 
standing. Though this is a penal statute, yet since damages are 
due for the detention, and costs will follow where there are 
damages, a judgment for damages and cosA is sustainable in an 
action of debt on this statute, (o) 

Trespass vi el armU docs not lie against a pound-keeper for 
receiving a distress, though the original taking be tortious: but 
it is otherwise if he exceeds his duty, and assents to the dis- 
tress. ip) 

The drstraiiior, as has been before observed, acquires no pro- 
perty in tJ)e distress ; neither are the writs dc parco fracto or 
re.scous founded upon that supposition. He cannot therefore 
maintain trespass or trover for them : {q) nor can he work or tie 
them up; neither can he take the profits, such as the milk of cows 
or other animals : but the owner himself may come and milk 
them ; and it may be partly lor this purpose that the law requires 
that such cattle shall be impounded in a pound overt, (r) 

Goods distrained are not liable to the distress of another sub- 
ject, {s) nor to his execution. (0 Nor is the king entitled to them 
by forfeiture on attainder, or outlawry, before the landlord is 
satisfied : (w) but they may be seized under an extent for the 
immediate debt of the crown before sale, if distrained after the 
fiat of the extent, because the extent binds from the fiaU (x) 
If the distrainor die before sale, bis executor may have the 

(w) Salter v. Brnnsden, 4 Mod. 23K Cro. Jac. 147. 12 Rep. 10). 

(o) Musgrave v. North, W. Jon. 447. (#) Bro. Dist. 76. 

(p) Badkin v. Powell, Cowp. 476, (0 Bro. Pledges, 28. Finch, lib. U. 

( 5 f) Year-book, M. 20 Hen. Vlil. (w) Bro. Pledges, 31. Nicholls v. 

fol. 1. Bro. Properly, 52. Ow. 120. Nicholis, Plow. 487. 

(r) 1 Leon. 220. Noy. 119. Bagshaw (jr) The King i\ Coitou, Park. 113. 
V. Galliard, 1 Roll. Abr. 673. coulra. 
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benefit of the distress madei by his testetor ; but he cannot be in 
a better condition, (y) 

It is obvious that there are two things in the mode of using 
this remedy, the justice of which may be controverted by the 
tenant, viz. the caption and the detention of the distress ; and the 
tenant is enabled to do so by bringing an action of replevin; to 
replevy being to redeem a thing detained by another, by giving a 
security of another nature to try the right by a competent 
authority, (z) It may be likewise added that, since this is an 
effectual remedy to try the right, no coxnmon injunction can be 
obtained from courts of equity to restrain a distress for rent, 
since it may be stopped by replevying, (a) 

The action of replevin at the common law commenced by an 
original writ in the nature of ajusticiesy complaining of an unjust 
taking and detention of goods and chattels, and commanding the 
shcriflT to deliver back the same to the owner upon security given 
to prove the injustice of the taking, or else to return the goods 
and chattels. By this writ the sheriff' was empowered to deter- 
mine the point in the country, whereas other writs give him only 
a ministerial power. The necessity however for applying to the 
court of Chancery for the writ in the first instance was found 
inconvenient in distant parts of the country, although the writ 
was justicial in its nature, and festinum rerncd'mm. The statute 
of Marlebridgo, (ft) therefore, provided that the sheriff’ should hold 
plea of replevin in his county court, the immediate process on 
which is a precept to the bailiff of the county court to make 
delivery of the goods on security given to the same effect as in an 
action by writ. Both these modes therefore are in rem for the 
redelivery of the distress taken, till the right is finally determined 
by law. (c) 

The words of the statute of Marlebridge c.21, are that, if the 
beasts of any man be wrongfully withholden, the sheriff after 
complaint made may deliver them without let or gainsaying of 
him that took the beasts, if they were taken out of liberties ; and if 
the beasts were taken within any liberties, and the bailiffs will 

(jf) Year-book, 15 Edw. IV. 10. The (5) Slat. 52 Hen. III. c. 21. 

King Cotton, 8 Vez. 2S8. (c) Sec Pearson r. liobcrts, Willes 

(si) Spehn. Gloss. 485. 668, and Milward r. Cafiin, 2 Bl. Rep, 

(a) Hughes v. Ring, 1 Jac, and W. 1330. 

392. 


2s2 



On rent, ^c. 


628 


[Chip. V. 


not deliver them, then the sherilT for default of those bailiffs shall 
cause them to be delivered.” 

By virtue of this act the sheriff may hold plea of replevin by 
plaint in the county court without writ, however large the value 
of the distress may be. (d) He may likewise out of court upon 
plaint so made to him command his bailiff either by parol or by 
precept in writing to replevy them, without waiting for the next 
county court : l)ut in that case he must enter the plaint at the next 
county court, that it may appear on the rolls of the court, (e) 
By the stat, 1 and S Pli. and M. c. 12. s. 4., (f) the sheriff has the 
power of appointing four deputies, dwelling not above twelve 
miles from one another, who may make replevies in the same 
way as the sheriffs themselves may and ought to do, and the 
sheriff is liable to a penalty for not doing so. 

The hustings court of the city of London being the county 
court of the county of the city of London, the sheriffs of London 
may grant replevins by plaint out of it; and the proper officer to 
execute process is the scrjeant at macc.(g) But the steward of 
a hundred court, although such courts were oriirinallv derived out 
of the sheriff’s to urn, has no power to grant replevins by plaint 
either in or out of court, 'since the sheriff derives his power of 
doing so from the statute of Marlebridge, and not from the 
common law. (//) This however concludes nothing as to such 
inferior courts as owe their jurisdiction to particular charters or 
to prescription, which presupposes such charters, where the extent 
of the jurisdiction and the course of proceeding may depend 
entirely on the terms in which the franchise was originally 
granted. That other inferior courts may have a prescriptive 
right to bold plea of replevin by plaint, though hundred courts 
cannot, seems to be admitted on all hands. (0 

Replevin must be brought against the person distraining, who 
according to his character of landlord or bailiff is denominated 
the avowant or person making conusance, a distinction arising 


(d) 2 Inst. 13S. 

(<?) Ibid, 

(/) Irish Stat. 10 Cli. 1. sess, 2. 
c. 23. s. 3. Irish Stat. 3 Geo. III. c. 9. 
s. 4. 

(/r) Auon. 12 Mod. 320. 

(h) Hallcl' V. Byrl, 5 Mod, 848. l 


Lord Rayni. 818. Salk. 580, Skinn. 
674. Carlh. 388. 

(/)See Carth. 382. F.N.B. 70. B. 
Year-book, 89 Edw. 111. 31. 12 Hen. 
Vlll. 18. and see Wilson v. Hobday, 4. 
M. and S. ISO. 
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only from the form of the plea in bar in replevin, which is called 
an avowry dr conusance according to circumstances, (s) 

The action must be brought by the owner of the goods : but 
the sheriff may justify the grant of a replevin without shewing 
the property to be in the party replevying. (0 If the plaintiff 
has at the time of the caption a general or special property, as 
bailee of the goods distrained, it is sufficient to support replevin. 
So also, although there may have been no property at the time of 
the caption, yet the present property, or a right to the immediate 
possession at the time of the replevin, is sufficient ; the executors, 
therefore, of the person distrained are entitled to this action for 
goods taken in the lifetime of their testator, for the property passes 
to them, (u) So if the goods of a feme sole are taken, and she 
marries, the replevin should be in the name of her husband alone, 
because the goods are a gift to the husband by the marriage, (j?) 
If beasts are taken in one county, and carried into another, the 
plaintiff may have his replevin in either ; because it is a caption 
in every county where they are taken by the defendants. 

A replevin does not lie against the king, nor where the king is 
a party, nor where the taking is in right of the king. If, there- 
fore, such a writ should be issued, the sheriff should forbear to 
execute it after notice that the king is a party : because all the 
king's debts are of record, and consequently the cattle mast have 
been seized for the king's debt by levari facias^ which is a writ of 
execution* {y) 

Whether the replevin be by writ or by plaint, the sheriff or 
other officer, before he grants the replevin, ought to take from the 
plaintiff proper securities to prosecute the suit, and to return the 
distress if a return rdiould be adjudged against him. To prevent 
vexatious replevins in the case of a distress for rent, by the stat. 
1 1 Geo. II. c. 19. s. 23., (z) all sheriffs and other officers, having 
authority to grant replevins, ought in every replevin of a distress 
for rent to take in their own names from the plaintiff and two 
responsible persons, as sureties, a bond in double the value of the 
goods distrained, (such value to be ascertained by the oath of one 

(«) Wheedonr. Sugg, Cro.Jac. 372. (x) F. N. B, 69. J. Doctr. Plac. 

(t) Mills V. Davies, Com. Rep. 590. 315. 

(If) Bro* Repl. 54. Arundell v, (if) Cldb. Repl. 162. 

Trcvill, 1 Sid. 81. 1 Keb. 279. 319. « (s) Stal. 36 Geo, III. c. 38. Ir, 



630 


On rent, 


[Chap. V- 


or more credible witnesses not interested in the goods or distress, 
which oath the person granting such distress is thereby autbo« 
riz«»d and required to administer,) and conditioned for prosecut- 
ing the suit with etFect and without delay, and for duly returning 
the goods and chattels distrained, if a return should be awarded ; 
and this bond must be taken before the deliverance of any dis- 
tress. In former times the sheriff could only take pledges to 
prosecute, as in other actions, which pledges w^ere only to answer 
the amercements to the king for false claim. And these soon be- 
came merely formal ; so that, although the person distraining had 
judgment for a return, he frequently derived no benefit from bis 
suit, because the tenant pending the suit had sold the goods 
replevied, and became insolvent. To remedy this inconvenience 
the statute Westm. II. (a) required the sheriff, before he exe- 
cuted the writ of replevin, to take from the plaintiff not only 
pledges to prosecute, but also to make a return if a return 
should be adjudged. And the statute furlbcr ordained that if the 
sheriff should take pledges in any other manner, he should be 
answerable for the price of the goods, and the person distraining 
should recover by writ from the sheriff as many cattle as goods. 
These two statutes arc considered to be pari materm: for the 
pledges required by the stat. of Westm. the second, and the 
sureties by the stat. U Geo. II. c. 19., are in effect the same. 
The stat. 11 Geo, II. c. 19. only enlarges the security to a given 
extent. In Ireland the stat. 8 Geo. I. c. (>. s. 5. and 6’., gave 
all judges of inferior courts, having the power to grant reple- 
vins, a power also to take a bond with sufficient sureties, and 
of assigning it to the avowant, so as to sue upon it in bis own 
name. 

It is sufficient for the sheriff, on taking sureties in the bond 
that they be apparently responsible, for he is not bound to war- 
rant their sufficiency i{b) neither is it requisite that such a bond 
should be taken virlute ojficii as in the case of bail bonds, under 
stat. 23 Hen. VI. c. 10., which makes bail bonds otherwise taken 
void, (r) If he neglect to take two sureties, the bond is nt>t void 
in ioto^ but the single surety is liable to a moiety, id) 


(fl) St. 13 Edw. I. c. 2. ^ Bull. N. P. 602. 

(b) Hindal v. Blades, I Marsh. 27. (c) Morgan v. Griffilh, 7 Mod. 380. 

8 Taunt. !f\25. Saunders i>. Darling, (rf) Austen v. Howard, 7 Taunt. 2S. 
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Form of replevin bond. 

Know all men by these presents that we A. B. of &c. 
W. G. of &c., and P, S. of &c. are jointly and severally 
bound to W. P., Esq, sheritT of the county of in the 

sum of £. (double ike value of the cattle or goods 

distrained^) of lawful money of Great Britain and Ireland, 
current in England, to be paid to the said sheriff, or his^ 
certain attorney, executors, administrators, or assigns : for 
which payment, to be well and truly m^d^ we bind our- 
selves and each and every of us in the whole, our and each 
and every of our heirs, executors, and administrators, fiirraly 
by these presents sealed with our seals, dated, &c. 

The condition of this obligation is such that if the above 
bounden A. B. do appear at the next county court, to be 
holder! for the county of at on the 

day of next, and do then and there prosecute his 

suit with effect and w ithont delay against C, D., for the 
taking and unjustly detaining of liis cattle, goods, and chat- 
tels, to wit (here set forth (he cattle or goods distrained) 
and to make a return of the said cattle, goods, and chattels, if 
a return thereof shall be adjudged, that then this present ob- 
ligation shall be void and of none effect, or else to be and 
remain in full force and virtue. 

Sealed, &c. 

Before the last-nienlioued statute it was the practice, as it is 
still, in all cases except that of rent, to take a bond from the 
plaintiff himself to prosecute the suit w ith effect, and to return 
the goods, and to save liarmlcss and indemnify the sheriff from 
the delivery of the beasts and other chattels: for the sheriff, 
being answerable for the ^ificieucy of the pledges, might take 
what security he pleased, since it w'as his own peril. Neither was 
he obliged to take more than one surety, if one were sufficient; 
for, although tlic word in the statute Westm. 11. is in the 
plural ‘^pledges;” yet, if one is sufficient, the intention of the 
statute is answered, and the defendant ^su^^e^s no loss, {e) 

No attachment lies against the sheriff from the court above 

(<?) Mulso t;. Shcrc, Fort. 330, Hayew. B.'gg, ib. 331, 
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for not taking a replevin bond, or granting a replevin ; for the? 
bdnd is in pursuance of the act, and not of the order of the paart ; 
and tliereforo, though no bond be taken, there is no contempt of 
court : (/) nor is it any abuse of the process of the court, (g) 

The slier ilf having taken pledges from the plaintiff in re- 
plcvin, he ought forthwith to make deliverance of the goods 
or cattle distrained : but, if the distress was taken within a liberty 
having return of writs and impounded there, the sheriff ought 
first to iss# his warrant to the bailiff of the liberty to make 
deliverance; and if the bailiff make no answer or do not obey the 
warrant, the statute of Marlebridge empowers the sheriff to 
enter into the liberty, and make deliverance himself. In this 
respect the 'statute has enlarged his power : for at common 
law the sheriff could not enter such a liberty without a writ of 
non omiltas^ the usual writ in all cases where bailiffs of liberties 
neglect to serve process : but in replevin this process was 
thought to be too dilatory. (//) By virtue also of the same statute, 
if the distress is taken out of the liberty but impounded in it, 
the sheriff may enter such liberty without any previous warrant 
to the bailiff, because the caption was in the county : and there- 
fore tlie right to make deliverance ought to be in the officer with- 
in whose jurisdiction the cause of complaint first arose ; and in 
these respects the law is the same whether the replevin be by 
writ or by plaint. 

If the distress be drawn intoa house, castle, or other strong hold 
(which was not uncommon in ancient limes, when powerful men 
were in the habit of oppressing their weaker neighbours,) the 
sheriff or his bailiff after demand made for the delivery of the 
distress, may break open the house or castle to replevy it. The 
statute of Westm. I. expressly gives this power, although it 
seems to have been the comnaifn law before that time ; lor the 
common law only privileges a man's house for the protection 
of himself, his family, and his goods, from attachment in a civil 
action, at the suit of a private person ; but it cannot protect 
him in the detention of goods and chattels of others unjustly 
taken. (0 


(/) Twrlls V, Col /illo, (M P. N. B. 68. 2 Ir. st. 1S9. 

(f) The V. Lewis, 2 T. R. (t) Gilb. Repl. 78. SUt. 3 Edw. L 

dlT. c, 17. 
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No action of trespass will lie against officers acting under a 
pr^pt for taking goods by virtue of a replevin, unless he who 
has the possession claims a property when the officers come to 
demand them, and they take them notwithstanding such claim. 
In replevin they are expressly commanded what to take in specie : 
but in writs of execution they are commanded in general to levy 
the goods of the party ; and, therefore, it is at their peril if they 
take another's goods in execution; and, consequently, trespass 
will lie, although no property be claimed at th% time of the 
levy, (k) 

If the distress has been removed by the distrainor, the sheriflT, 
where the proceedings are by plaint, may ex officio issue a pre- 
cept in writing in the nature of a similar writ, where proceedings 
were by writ, called a capias in withernam / which is a species of 
mesne process to compel the deliverance of the distress by seizing 
and keeping the cattle or goods of the distrainor till he gage deliver- 
ance. In the case of replevin by WTit the capias in withernam was a 
judicial writ, returnable into the King’s Bench or Common Pleas; 
and thereby the sheriff was empowered to deliver the goods of the 
defendant to the plaintiff in lieu of his own till restitution of the 
distress : but the sheriff’s precept is merely vicontiel ; and, there- 
fore, the property cannot be altered or delivered to the suitor by 
such authority, it being merely a pain to compel the execution of 
the judgment of the county court. No attachment lies upon it, 
because the eloignmcnt is a contempt only of the process of the 
county court. 

If the bailiff of a liberty return an cloignment, the sheriff must 
hold an inquest of office ; and if the jury find an eloignraent, 
the sheriff may then issue his precept to the bailiff : and, if the 
bailiff refuse to execute it, the pajty may have a special capias 
in withernam directed to i\i% sheriff to do withernam and exe- 
cution of the first judgment : but this writ is also only 
and, therefore, in that case also the goods are merely levied as 
a pain to compel deliverance. (0 But by the statute of Marie- 
bridge (»?) the sheriff has the power of fining the defendant, if 
he refuse to deliver the distress. If the bailiff return nuUa 
bona^ no capias lies : but the only remedy is by alias et pluries 
ad infmiiunu 

(fc) HalicU in Byrt, Carth. 381, 

(0 Gilb. Repl, 109. 


(m) 3 lust. 150. Hall.Sherr, 435. 
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There appears to be another writ in the case of plaints in the 
county court, which is the writ de civecutionejudicii when the sheriff 
has not used due diligence to execute the writ of mthermm. In 
this writ, though withernam be only mesne process, the award of 
the county court is recited as a judgment. No attachment lies 
for contempt against the defendant, because the proceeding is by 
plaint; nor is the writ returnable into any of the king^s courts : 
but since it is the king's writ, an attachment lies against the sheriff 
for disobedience to it («) 

Since file action of replevin by writ has long since been disused, it 
is not necessary to detail the proceedings in that mode of action, (o) 
If the replevin is by plaint in the county court, either party may 
remove it either into the court of King's Bench or Common Pleas 
by a writ issuing out of Chancery, called a rccordari facias loque* 
lam^ which commands the sheriff to record the proceedings, and 
when recorded to return the record into the court above, (p) 
If the replevin is by plaint in the court of any lord having juris- 
diction in replevin, the writ to the sheriff is an accedas ad curiam. 
The more usual accedas ad curiam is a writ of false judgment : 
but this which is a species of rccordari is also called an accedas ad 
curianiy because it commands the sheriff to go to the court of the 
lord wdth four men of his county, (in (he writ called knights,) and 
there record the proceedings; whereas the common rccordari 
commands him to record the proceedings in his own court. ( 9 ) 
Where the distress is taken in the manor of W., in one county, 
and driven to the castle of W. in another, where the court of 
the manor is held, the accedas ad curiam may be directed to the 
sheriff of the latter county. It is necessary that the sheriff should 
be directed to record the proceedings before they are removed, 
because, previously to such record being made of them, the plaint 
in the county court is not of record, since the court itself is not 
a court of record; and hence in the writ of rccordari it is called 
loquela. 

If the defendant remove the plaint, after the teste of the writ is 
inserted some cause why it should be removed, because the rc- 

(fi) F. N, B. 20 A. Gilb. Repl. 99. Inst. 139. 

Reg. Brev. 830, {q) Thompson v. Jordan, 2 B. & P. 

(o) Sec on this subject Gilb. Repl. 137. WoodcroR v. Kynasto% 9 Mod. 
panim, S05. 

{p\ Reg. 85. F. N. B. 70 B. 3 
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moval is in delay of the plaint : but no such reason applies to the 
plaintiff ; therefore, he may remove without assigning; any cause, 
since the removal is in his own delay, and no prejudice to the 
defendant. If, however, the plaint be in the lord's court, since 
the removal ousts the lord of his jurisdiction, both plaintiff and 
defendant on removal of the plaint must insert a cause after the 
teste of the writ. So if the plaint be in a court of ancient de- 
mesne, the plaint cannot be removed either by the plaintiff or 
defendant without shewing sufficient cause; because it would 
change the condition of the soil to be impleaded in the king's 
court without such cause shewn. Such causes were formerly 
examined before the granting of the writ : but this practice 
appears now to be obsolete, and such writs issue of course. 
The cause of removal usually assigned is that the sheriff or 
his clerk, or the lord, as the case may be, is related to one of 
the parties, and the sheriff' cannot return that the cause is not 
true, (r) 

The rccordari or accedas ad curiam directs the sheriflTto have 
the record in the court above on a general return day, and to 
prefix the same day to the parties that they be then there to pro- 
ceed in the action. The writ likewise commands the sheriff to 
return the rccordari under the seal of the sheriff, and the seals of 
four suitors of the court in which the plaint is entered, who shall 
have been present when the plaint was recorded. In the old writ 
of rccordari the terms used are sub sigillo tuo el sigillis quatuor 
legalium militum^ which, strictly rendered, would be under the 
seals of four knights : but, since the abolition of military tenures, 
there are no persons answering the description of knights in 
the sheriff's court, except knights to serve in parliament for the 
shire. It is sufficient, therefore, if the record is returned into the 
court above, under the seals of four suitors of the county court. 
So in the accedas ad curiam^ the sheriff is commanded to go to the 
lords' court; and, taking with him four discreet and lawful knights 
in full court, to record the plaint ; and by this writ he must go in 
person, taking with him four men of his county : but it is not 
necessary they should be knights, (s) 

The return of the rccordari or accedas ad curiam should be 
made and filed by the party suing it out with tin; filacer of the 


(r) I Tidd’sPr. 417. 7lhcdit, 


(s) F. N. B. 40 S. 
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abota in (wo ternis after it is returnable; nr, on ibe filacer'a 
the cursitor may issue a procedendo. It is a good retiii^n 
; for (he sheriff to say that after the receipt of the writ, ap4 before 
the return thereof, no court was holden ; and also that he required 
(be lord to hold bis court, and that he would not, so that be could 
not execute the same; and thereupon the justices shall award a 
distringas directed unto the sheriff to distrain the lord to hold his 
court, and sue out alias, &c. (i) 

If the inferior court is a court of record, the proper mode of 
removing the pleas is by cerliorari. (u) Anciently no other court 
but the Court of Chancery could grant a certiorari on a suggestion, 
where there was nothing before them; and the record when 
brought up, if wanted in another court, was sent there by initti*- 
mus : but it is now settled that a record may be removed into the 
King^s Bench or Common Pleas, as well by certiorari out of that 
court, as by certiorari and mittimus out of Chancery. (:r) The 
courts of King^s Bench aiid Common Pleas have a general super* 
intendance over all inferior courts of record : it is a consec]luence, 
therefore, of a court being an inferior court of record, that it is 
liable to a certiorari from the court of King^s Bench or the court 
of Common Pleas. 

No certiorari, however, will lie to the courts of counties pala- 
tine without a special ground, such as that the case strongly calls 
for a trial at bar ; because the jurisdiction of counties palatine is 
not inferior to, but concurrent with, that of the court of King's 
Bench and Common Pleas. (^) 

On the same principle the courts of great session in Wales, 
being the superior jurisdiction w^ithin the district, are not liable to 
ocertiorari in civil cases ; and there appears to be no exception from 
the rule, (s) The case of royal franchises is different. The juris- 
diction of counties palatine and of the courts of great session are 
considered as created by prescription, or created and confirmed by 
act of parliament : (a) but franchises are only by charter from the 
king; and are, therefore, liable to the control of the King’s Bench. 


(I) F. N.B. 18E. 

(jt«) Woodcroftv. Kynaslon, 9 Mod. 
SOS. 

{x) Butcher tj* Aldsworth, Cro. 
Eliz. 821, P. N. B. 244. A. 255. A. 


Thes. Brev. 77. 

(y) Zinck t). Langton, Dough 749. 
(%) See Lord Colchester’s Pref. to 
Chest. Cir. Comp. 25. ' 

(o) Gilb* Exec. 201. 
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A cerfwrori. majr, therefore, bsue to the court of the Isle of 
Ely, ( J) or to that of the cinque ports, or any other jurisdiction 
of a fiimilar nature, (c) 

Where a certiorari issues out of Chancery it is an original 
vrit, and may be tested at any time in term or in vacation, and 
should be made returnable on a general return day; but, where 
it issues out of the King’s Bench, it is a judicial writ, and should 
be. tested in term time, and is usually made returnable on a day 
certain in court. If the writ be misdirected, or otherwise bad in 
point of law, the court will order it to be quashed if before them; 
or, if not returned, will grant a supersedeas : but if the parties to 
whom it is directed do not object to the informality, but return 
the writ, no such objection can be taken by third persons, (d) 

A certiorari lies before judgment in all cases in which the courts 
of King’s Bench or Common Pleas have jurisdiction: but it lies 
not in general where the debt or damages appear to be under 
forty shillings. Where the issue is joined within six weeks after 
the defendant’s appearance, the practice is to deliver the writ of 
certiorari at any time before the jury are sworn : if it is delivered 
later the inferior court, if it have jurisdiction, may proceed with- 
out paying any attention to it, by virtue of the stat. 43 Eliz, 
c. 6. If the issue be not joined within six weeks after the de- 
fendant’s appearance, no such writ can be received by the officers 
of inferior courts, unless delivered before issue or demurrer 
joined, (e) 

On a certiorari the record itself is returned in the condition in 
which it was when the writ came into court : yet, since there can 
be no continuance from the inferior to the superior court, the pro- 
ceedings above must be de novo, (e) 

On recordari nothing but the plaint is removed, though issue has 
been joined in the court below, because the proceedings of an infe- 
rior court, can only be brought under the notice in a superior court 
of record by writ of false judgment, where the inferior court is not 
of record- Hence a plaint may be removed by recordari^ although 
the plea be discontinued in the court below. So also the plaint 
is well removed from the county court, though the recordari bear 

(b) Cross V. Smith, 1 Salk. 148. 318. Daniel i\ Phiiliiis, 4 T. R. 499. 

(cO Lill. Pr. Reg, 253, 257. («) Gilh. Excc. ^00. 

(<0 Woodcrofl V. Kyuastou, 2 Atk. 



63d 


On rent, ^c. ^ * 

date before tbe plaint is entered t but if it be removed out of tbe 
lord^e court, it is said that if the accedas ad curiam fa^ar date 
brfcNi^ entry of the plaint, it is bad. (/) 

If the plaint is once removed out of tbe county court, it cati« 
not be remanded ; for, after the plaint is removed, the instru* 
ment of removal has done its ofSce, and the court will hold plea 
on the plaint, and not on the writ of removal ; therefore, the plaint 
is well removed by certiorari, where it ought to have been by fecor* 
dart. So if one plaint is removed in place of another, or there is 
a variance between the plaint and the writ, it is notwitbstand- 
ing a good removal, (g) In ancient demesne, however, the whole 
plea is on the cause of removal, because it would alter the condi- 
tion of the soil to be impleaded in the king^s court without suffi- 
cient cause: the plea therefore may be remanded, and the plaintiiT 
be nonsuit on such a recordaru (A) 

If a recordari is sent to a court of record to remove a replevin 
there depending, they may proceed, and not obey the writ; but if 
they do obey the writ, (hey cannot proceed upon the plaint be- 
cause they have sent (he plaint away from them; neither can 
the court above hold plea of it, because it comes to them without 
a proper warrant. But in that case the parties may sue a writ 
to the justices of the superior court to proceed upon the record 

quod coram vobis residct.'^^i) If the record be filed in the 
Court of King’s Bench upon a certiornri, it never can be re- 
manded: therefore a procedendo to the inferior court must be 
moved for before the filing of the record. After the cause has 
once been remanded, it cannot afterwards be staid before judg- 
ment. (k) 

All these writs of removal, whether sued out to courts of re- 
cord or otherwise, suspend the power of the judge in the inferior 
court instantly ; and, if the officer proceeds, he is liable to an 
attachment, and the proceedings are void as coram non judice, (/) 
Neither can he refuse to obey tbe writ under the pretence of not 


if) Gilb. RepL 155. 

(g*) Arden v. Hargreavc, Cro. EHz. 
545. F. N. B. 69. M. a. Contra, 
Moor. 30. 

(fc) Gilh.Repl. 111. 

(i) Gilb.Rep1. 153. 

{k) Fazakerlej v. Baldo, 1 5alk, 353. 


Stat 21 Jam. 1. c. 23. 

(f) Bro. Cause de Rem. pi: 48. Cross 
V, Smith, 1 Salk. 148. Zinck e. Lang- 
ton, Dougi. 749. Ellis e. Johnson, 
Cro. Car. 261. Copping e. Fulford, 
Tho. Jones, 209. Dorribgton v, 
Edwin, Skinn. 244. 
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beln^^ paid his because in that case he has his proper remedy 
by action, (m) So the delivery of a recordari after interlocutory 
and before final judgment is a stop to all further proceedings in 
the county court, (n) 

Without entering into the proceedings in this action fhlly, it 
may be useful to observe that after removal of the plaint into the 
court above the proceedings are de novo, and the plaintifiTmiist 
declare as in all other actions. As between landlord and tenant 
the usual plea in bar is styled an avowry or conusance. The 
avowry or conusance acknowledges the distress taken : but avoids 
the injustice of the caption, and sets forth a good cause ibr taking 
the distress in order to have it returned ; so that in replevin 
both parties are actors, the plaintiff to have damages for the 
taking of his goods, and the avowant or person making conu* 
sance to a return of the distress and damages. 

The statute 21 Hen. VIII. c. 19., after reciting that leases 
were often made to persons unknown, enables landlords to avow 
without naming any person in certain as tenant. To an avowry 
upon this statute, non tenuit cannot be pleaded generally ; but all 
other pleas may be pleaded, (o) 

The statute 32 Hen. VIII. c. 2. s, 4., which enacts that no per- 
son shall make avowry or conusance for any rent, &c. or allege 
seisin of any ancestor above forty years, &c., has been held only 
to relate to very lord and very tenant, where the avowant was 
obliged to allege a seisin, by force of some ancient statute of limit- 
Li ons ; and this was only when the seisin w'^as material, and of such 
force that it could not be avoided in avowry, though it was by 
encroachment; bur, in case of a reservation or grant of rent by 
deed, there the deed is the title, and there can be no incroach- 
ment, and the seisin is not material, (p) 

In avowries for rent at the common law much nicety was re- 
quired, from which the plaintiff against the justice of the case 
frequently derived great advantage ; for in avowries at common 
law the defendant was obliged to shew that he or some 
person from whom the reversion came to him was seized, the 

(m) Sevan r. Frothesk, e Burr. (o) Faramor v. Chapman, Cro. Jac, 
1152, 127. 

(ti) Bevan v, Prothesk,2 Burr. 1131. (|i) Foster's case, 8 Rep. 65. a. Falk- 

ner w BeJIingham, Cro. Car. 80. 214. 
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quantity of Estate of which he iras seized, and that be made a 
lease for life, or years, or at will; and, lastly, the descent or grant 
of the reversion to the avowant, (y) So if the tenant for years 
had leased the estate for a less term at a certain rent, and dis* 
trained for it, it was incumbent on him to shew the commencement 
ofbis estate, by laying the lee in some person who granted the 
term, and then deducing It down to himself, which was often a 
difficult and impracticable thing, especially in the case of a long 
term of years which had been assigned to a great number of per> 
sons. But now defendants in replevin, by the statute 11 Geo. II. 
c. J9. s. S3.,(r) may make avowry or conusance for rent gene> 
rally, by stating that the plaintiff or other tenant of the land, 
whereon the distress was made, enjoyed the same nnder a grant 
or demise at a certain rent daring the time wherein the rent dis- 
trained for accrued, and averring that such rent was then and 
still is due ; without setting forth the grant, demise, or title, of 
such landlord or lessor: and if the plaintiff shall become non> 
suit, discontinue, or have judgment, the defendant shall have 
double costs. It has been said, however, that in some cases it 
may still Improper to avow at common law; as, for instance, 
where the parties agree to try the title under (he replevin, in 
order to give the plaintift' an opportunity to ti averse, and so go 
to trial on some particular point. 

This act does not extend to avowries for a reiit-cbarge, (s) nor 
to a rent under a canal act in satisfaction for damages, and 
charged on the rates ; but only to a rent directly re.scrved by a 
landlord on his grant on a demise of land ilterctofore made, (t) 

In one case (u) it was contended that the statute 11 Geo. II. 
by permitting general avowries in the case of distress for rent had 
precluded the plaintiff from inspecting deeds connected with and 
essential to his own case, because before that statute the avowant 
must have pleaded such deeds witli a prqfnt in curias and the 
fdaiutiff would have been entitled to oyer : but (he court said this 

(q) Lib. Plac. 264. Clift. Entr. (») Bulpil r. Clarke, I N. R. 56. 

640. Dally «. Silly, i Bro. P. C. (t) Lcomiustcr Canal v. Cowell, I 

Toml.525. B.& P.213. 

(r) Irish slat.25 Geo. II. c. 13. s. 4. («) Brown r. Rose, 6 Taunt. 124. 

See also the Irish slat. 9 Geo. II- c. 13. 2b3. 

s. 4. 
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circumstance would not preV)^ the plaintiiT from compelling; 
the production of the deed^ if the justice of the case required it* 

The statute 11 Geo, IT. has made no difierence in avowries 
where the demise is by indenture: for even at common law, where 
the lease vias by indenture, it was sufficient for the avowant to state 
that he was possessed and leased to the plaintiff by deed indented, 
because the indenture operated by estoppel between the parties : 
so that the statute has only benefited landlords where the demise 
is by parol, or by any deed or writing not indented, (jt) 

It is sufficient in making conusance to say generally that the 
defendant is bailiff without shewing his authority ; and the subse- 
quent agreement of the landlord will be an authority, (y) So 
where one of several co-heirs in ga%*elkind avowed in his own 
right, and as bailiff of the others, it was held that he needed not 
to aver an authority, for he might distrain without an actual 
authority, (a) The being bailing however, is traversable for what- 
ever cause the distress is taken, (z) 

Where (/;) by indenture between A. ,B., C., bailiffs, D. ,E., F., 
aldermen, (with the assent of the burgesses) of M., of the one 
part, and J. S. of the other part, lands were demised by the said 
bailiffs, aldermen, and burgesses to J. S, for years, and the deed 
was executed by the parties, but not sealed with the corporation 
seal ; J. S. having j)aid rent to the bailiffs, as chief officers of the 
borough, it was held that their servant might make conusance as 
under a demise from the corporation, notwithstanding a notice 
from the aldermen, one of whom was a party to the indenture, to 
pay rent (o them; for the payment of rent to the bailiffs admitted 
a tenancy from year to year. The bailiffs appeared to be the 
acting officers of the borough, and the aldermen were improperly 
introduced into the lease. 

In an avowry (c) under the stat. 32 Hen. VIll, c. 37. s. 1. the 
defendant avowed as administrator, stating that A. for the space of 
two years and a half next before and ending on the S5th December, 

(T) Glib. Kenh 18H. 233. 

(y) Bro* Trav, 3. Lamb r. Mills, 4 (/r) Leigh Shepprrd, 3 Brod. & 

Mod. 37b. Trevilian*?. Pine, 1 1 Mod. B. 4Gb. 

Br.. Bailiff, 2. Manby v. Loug, (b) Woodti. Tate, 2 N. R. 2-J7* 

S Lev. 107. (c) Merilou V. Gilbee. 8 Taunt. 159. 

(z) Trevilian v. Pine, st/pra* Con- Sec ante 399. 
tra Harrison o. Britton, 1 Lord Raym. 

2x 
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18(^1 and from thence until and at Hie time of the death of the 
inteataite, held and enjoyed the premised as tenant thereof to the 
itilpastate by virtue of a certain demise, &e. (without stating Uie 
estate of the tenant) : (bat (be intestate for and during all tbo 
time aforesaid was seized in his demesne as of fee of the said pre> 
mises, and that be died being so seized on, &c., and that admi- 
nistration was duly granted to the defendant, and then avowed 
the taking on the premises in which, See. the same being chatged 
with the payment of the said rent, and chargeable to the distress 
of the said intestate, and before and at the same time when. See. 
continuing, remaining, and being in the possession of the plaintiff 
only, by and from the said A. as his tenant thereof, and justly, 
&c.” There was a second avowry similar to the above, stating 
the yearly rent to be of a different value. To the first avowry 
the plaintiff pleaded hrst non tenuity and secondly riens inarriere/ 
and there were two similar pleas to the second. It was con- 
tended that this was not a rase within the statute; because the 
rent was only reserved on a lease for years : but the court held 
the avowries to be good in form, because it did not appear by 
what species of holding the tenant held ; there being one possible 
case in which the administratrix might not avow, and the pleas in 
bar not shewing that, the avowries must be taken to be good. 
Onslow, Serjeant, made another objection, namely, (bat it did not 
appear that the tenant distrained on was seized in demesne. But 
Burrougb, J. said that demesne” in the statute meant only occu- 
pation. (d) 

So in a later case, where (c) in replevin the defendant made conu- 
sance as bailiff of an executor under the stat. 32 Hen. Vlll. c. ST. 
for arrears of rent incurred in the lifetime of the testator, it was 
held that such an avowry need not state the title of the testator, or 
shew that the executor was entitled to distrain under that statute, 
and that at all events it could not be objected to aAer verdict. 
Dallas, C. “ This case must be governed by Meriton u. Cil- 
hee, (/) from which the court see no reason to depart.” 

Avowries may be made at several times for several rents; 
therefore, an avowry for a latter rent will be no dischaige of a 
former, (g) 

(tf) See ante, 699. ef $eq. (f) Supra. 

(e) Hwrtin df Burton, S B. Moor. (^) Palmer e. Stratwiefc, iKdti. 119. 

aoa. PidmW' v. Stnmge, 1 lev. 43. S. C. 
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If in avowry tho lessor avows only for part of the half-year’s 
rent, without shewing how the other is satisfied, it is ill ; because, 
where a certain rent is due, it must be demanded at once, (g) 
But the avowant may abate his own avowry for part of the refit 
distrained before judgment ; although be cannot do so after judg« 
rnent, because the judgment is according to the avowry which is 
for the entire rcnt.(/0 

By (be slat. 4 Ann, c. 16. s. 4. (f) (he plain tiif in replevin may plead 
several pleas in bar to the avowry. He may in one plea deny the 
tenancy or demise, and in another that any part of the rent was in 
arrear, concluding each to the country, (k) Riens in arriere indeed 
in replevin admits the title of the defendant as stated in the decla** 
ration : but since this statute has permitted pleading several matters, 
such an admission must be understood only of the plea of riens in 
arriere when pleaded alone ; for the plaintiff cannot be supposed 
to admit that which he at the same time denies, if both pleas 
stand. The course is, that if the jury find the first issue for the 
plaintiff, the second is immaterial; and the jury may be dis- 
charged; or if any verdict is entered, it must be for the plain- 
tiff. (/) The plaintiff may likewise plead non tenuitvini infancy 
together, {m) 

In an action of replevin the landlord's title under which the 
tenant has gained possession cannot be disputed, although the 
tenant is prepared with evidence to shew that the premises have 
been fraudulently conveyed to the landlord, and that the actual 
title is vested in another person : therefore, nil habuH cannot be 
plcaued, nor can evidence be given which amounts to it. A dis- 
claimer of the title of the lord by the tenant was considered by 
the ancient law as a breach of fealty : but, in modern times, the 
rule may be considered as depending on an equitable principle, 
namely, that the tenant shall never use as an advantage against 
the landlord what the act and confidence of the landlord has jn« 
trusted to him, namely, the possession and the tenure of the land. 
In replevin, debt, covenant, and the more modern action for 

(g) Johnson ©. Baynes, Cas, temp, (/.) Com. Dig, S. K. 16, 80. Horn 
Holt. 656. v, Lewin, 1 Ld. Rayni, bll. I 

(/i) Kichard* v. Cornforlh, Com. 104 . b. 

48. Le\,5. Mod. S53. 8 Salk. 580. (/ bit i . 'a Ij. A. 

I Aord Eaym. 856. 546. 

^ Irish stat, 6 Ann, c* 10. (m) Wilson r. Ames, 1 Manh, 74, 

2 T 8 
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use and occupation, the question on the part of the jbndlord is 
demiW or no demise, to which the answer on the part of the 
tenant is either a traverse of the tenancy, or no rent in arrear ; 
for, as a landlord may have a right to let without a legal titles 
so the deniaf of the title would be no answer to hi^ claim of 
rent upon the demise. It may, indeed, sometimes happen that 
the tenant, in consequence of having taken his land from a land- 
lord holding under a bad title, may be compelled (o pay his rent 
twice over: but the mischief at most is only temporary, and the law 
gives him a remedy in an action against the u rongfui taker, (n) 

Under either of the pleas before mentioned, namely, the plea 
of non tenuit and riens in urricre which last is in the nature of a 
general issue to the action, (o) the plaintiff may shew that the 
landlord’s title has ceased, although he retains possession \{p) or 
that it has been recovered from him by a judgment at law, and 
that he has no right to turn him out of posseshion, or that the 
lessor has assigned or granted over the rever'-ioiK {q) 

In replevin proof of payment of rent to the defendant is primd 
facie evidence that he is owner of the land. Therefore, where 
the tenant, coming into possession under an assignment, had 
notice that the lease was held under a particular person, to nhom 
the former tenant bad paid rent, the title could not be disputed 
in reple\in. (r) So, on the other hand, if the defendant claims 
by a derivative title, and has never received rent, and there is no 
demise by indenture, the title will be put in issue, by a traverse 
of the tenancy, and a general plea in bar. ( 5 / But where (0 the 
estate belonged to A., to whom the plaintiff bad been tenant, and 
afterwards he paid rent to the defendant who had extended the 
land by an elegit, and a moiety had been delivered to him by 
metes and bounds, it was held that the tenant having paid rent 
to him, in ignorance of the true stale of tfie case, was not irre- 
trievably his tenant, but that the tenant might rebut the title of 
the avowant by shewing that he paid the rent under circumstances 

(«) See Parry i». House, 1 Holt, bottom, S M.ifeS. >16. 

N. P. H. 489. (r; Biillpit tu Clerk, 1 K. R. 56. 

(0) See Warner e. Theobald, CuMrp. Syliivan v. Slradling, 2 WUs. 208* 

688. (4) Rogers e. Pitcher, 6 Taunt. 202. 

(p) Burner. Richardson^ 4 Taunt. Wiiliamsr. Bartholomew, 1 B. andP« 
720. / 326. 

(fl) England d. Syburn r. Slade, 4 (t) Johnson r. Mason, lEsp.N.P.C. 

T. R. 682. >Doc d. Jackson r. Rams* 89, 
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which fiiO latigof entitled the a%'0WBiit ; and Buch evidence may be 
given on the issue of fton ienuit. 

If tender be pleaded, it must be pleaded to have been made to 
the person for whose benefit the distress was made, and not to his 
bailiff, unless the distress was taken by (he bailiff in the absence 
of his lord, and the bailiff is averred to be the usual receiver; 
and^ the proof must agree with the averment. (2() A plea of a 
former distress for the same rent, without adding that the rent was 
thereby satisfied, is bad. (r) 

Suspension of the rent by eviction or expulsion must be spe- 
cially pleaded; and, although in every plea of eviction there is an 
averment that the lessor had not a perfect title when lie demised, 
yet such a plea seems not to be sufficient, unless it l>e added that 
(he lessee was in consequence ousted, (y) 

A plea of <iistress for the same duty on other lands chargeable 
should be pleaded in abatement, vh. that a former replevin was 
depending ; or, if it is determined, then, levied by distress, and so 
riens in urriere. (2) 

Where the defendant admits the tenancy, and that part of the 
rent is in arrear, he may plead riens in arricre as to part, and 
tender as to the residue :(/?) but no set-off can be pleaded to an 
avowTy for rent, because the statutes of set-off do not apply to 
distresses. The payment, however, of the ground rent to the 
landlord paranioiint may be pleaded, because it is not a cross 
demand, but a demand superior to the improved rent. Besides it 
is a payment in respect of occupation, and may be enforced by dis- 
tress ; and therefore it is clearly distinguishable from a voluntary 
payment to charge another against his consent. ( 6 ) On the same 
principle it is a good plea to an avowry for rent that, before the 
lessor had any thing in the land, a termor granted an annuity or 
rout charge with power of distress ; that the annuity was in 
arrear, and that (he grantee demanded it, threatening a distress; 

(«) *Cilb. Kcpl. 89. s K. 20. 

(jr) Hudd i. Ravenor, 9 Brod. and {b) Sapsford v, Flflcher, 4 T. H. 
B. 662. Lingbam Warren, 2 Brod. Ml. See Absalom v. Knight, Barnes 
and B. oC Lear v. Edmonds, 1 B. 456. 4to. Bull. N. P. 181. Graham v. 
and A. 157.^ Fray no, II. 24. Geo. ff B. B,, and 

Uf) Cowp. 242. La>cock r. TulTucll, 2? Geo. 111. 

(z) Scilly V. Arundel, Comb. 376. B. li. 

(o) ClUTt. Entr. 646. Com. Dig. PI. 
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io eons^'oence of which 6ie plaintiff paid the araonnt of the 
ren^J^en due to the avowant, to the grantee of the annnity.tc) 
’Xlie only difference between this case and the other is, that here 
the land only was shewn to bo liable ; in the other the immediate 
lessor was also personally liable : but this distinction was held not 
to be material. The land was subject to a burthen in the hands 
of the defendant himself; and, it being so subject, he leased it to 
the plaintiff, as if it were free from such prior burthen, under a 
rent payable to himself. The liability of the land would have 
been no plea, because it would have amounted to a plea of nil 
haluit : but when the annuitant threatened to exercise hiS right 
of distress, the two facts together constituted a complete defence. 

So an allegation of the payment of the landtax and paving- 
rates is a good plea in bar to an avowry for rent, because the 
tenant is empowered by the act of parliament to make the de- 
duction out of the rent accruing : but the payment for any prior 
period cannot be so pleaded, because that would be in the nature 
of set-off. (d) These matters cannot be given in evidence under 
the general plea, of no rent in arrear. 

The plaintiff in replevin may pay the rent into court, for which 
the defendant avows, it being a certain demand ’ bnt the avowry 
is not abated thereby, even though the defendant take it out of 
court : for the issue is not whether the money was paid or not, 
but whether the caption was legal or not ; and, if it was, the 
defendant is entitled to damages, (r) On the same principle 
proof of a smaller sum than that mentioned in the avowry, if 
issue be taken upon it, will not deprive the avowant of a verdict: 
for the issue is whether any rent is in arrear. (/) 

An avowry for an increased rent for every acre which should be 
converted into tillage is supported by the evidence of a lease 
witb a covenant to pay such increased rent It is sufficient by 
the stat. 11 Geo. II. to state the general efiect of the demise ; 
and the variance here is immaterial, (g) 

Where the defendant is a bailiff, and a tender has been pleaded, 
and a subsequent demand and refusal replied, the demand must 

(c) Taylor ». Zanum, 6 Taunt 524. 639. Ternon ». Wynne, I H. Bl. «4. 

(<0 Andrew ». Hancock, 1 Brod. Cregg’s case, 1 Salk. 696. 
and Bingh. ST. Stubbs v. Parvons, s (/) Cobb ». Bryan, SB. and F. 348. 
B. and A. 516. (g) Roolston c. Clark, SB. Bl. 663. 

(c) Hora> e. Lewin, I Lord Raym. 
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£ave jbeen to^ tlie defendantJ^- 

8e(f ; fpr^ M bailffl^ be cannot delegate his authority, (^) v 

The party under whom a defendant ms^es conusance is not an ' 
admissible witness for the defendant: (i) bnt he may be <^Ued by 
the iplaintiff, although his dedaratio^ns alone are not evti^iice 
i^ainst the ^fendant. (jr) 

The court will not stay proceedings in ^replevin at the sqit of 
the plaintiff) unless upon payment of all the rent in arrear^ and 
costs; though the arrears should have been tendered before reple* 
vin brought) with costs up to that time, (k) Neither will it stay, 
proceedings at the request of the defendant, without tbepayment of 
all the costs of the action and of the distress and. replevin ; nor, 
without the delivery of the replevin bond by the defendaiit to be 
cancelled. If the plaintiff assign any special damage, he may elect 
to proceed for it, as in other actions. (/) 

If the suit abates, the plaintiff is not liable to costs : (m) 
neither is the defendant entitled to a return if the plaintiff die 
before avowry, because the defendant must shew a just caption 
by his avowry before a return can be made ; but he may distrain 
again, (n) 

If judgment be given for the plaintiff on demurrer, it is not 
final : but a writ of inquiry must issue to ascertain the damages; 
and on the return of this inquisition the judgment for the piaim* 
tiff is final. If there is a verdict for the plaintiff, no writ of 
inquiry is necessary; but the jury impannelled on the issue may 
ascertain the damages sustained by the caption and detention, and 
also the costs of suit, (a) Actions of replevin are within the stat. 
21 Jam. I. c. 16., and must be brought within six years. 

By the stat. 17 Ch. II. c. 7. s, 2., (p) wherever the plaintiff 
sliall be nonsuited before issue joined in any suit of replevin 
depending in ai^y of the King’s Courts at Westminster, (y) the. 

(il) Piramr. Grcville.SEsp. N.P.C. P.603. 

94. {?#*) Smith v. Walgrave, 122. 

(it). Goldiag V. Nias, 5 Esp. N. P. C. and Smith v. Walker, 2 Lord Aajm. 

788. • 

(j) Hart V. Horn, 2 Campb.N.P.C. («) Cutdeid o. Corney, 2. Wils*>83* 
92. (o) Gilb. Bcpl. 223. ^ ; 

Xk) Hopkins V* Sproie, 1 B« aad,F. (p) Irish stat, 7 Wm, HI, c^22. 

SOT. , 4 . (flf) Thisacl has beeu e^toided to 

(i) Bssks V. Brand* S and S. Wales and the cottotles Palatine, by 

52^ HodgkiflsoiJi V. Snibson* 3B.Sc the stat. 19 CJia. 11, c., A. ;; 
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defeo^&nt making a suggestion in the nature of an avowry or 
cofiuzance for rent, to ascertain to the court the cause of the 
distress, the court shall award a writ of inquiry touchiug the 
value of the distress ; and thereupon notice of fifteen dajs shall be 
given of the sitting of such inquiry to the plaintilf, or his attorney 
in court. And upou the return of such inquisition the defendant 
shall have judgment to recover the arrears of rent, in case the 
goods or cattle distrained shall amount to that value ; and in case 
they shall not amount to the value, then so much as the value of 
the distress shall amount to, with full costs of suit; and he shall 
have execution thereon by fi. fa. or elegit, or otherwise as the 
case may require. And in case the plaintiff shall be nonbuit after 
conusance or avowry made, and issue joined, or if the verdict be 
given against the plaintiff, then the jury impanelled to try the 
issue shall inquire of the arrears, and of the value of the distress; 
and, therefore, the defendant shall have judgment and execution 
as in the last case. Jf judgment be given on demurrer for the 
avowant or person making conusance, the court shall award a 
writ of inquiry to inquire of the value of the distress, (without 
mentioning any thing of the arrears,) and upon the return 
thereof judgment shall be given for the arrears alleged to be 
due on such avowry, if the distress amounts to that value ; and, if 
not, then for the value of the distress. Where the value of the 
cattle distrained sliall not be found of the full value of the 
arrears, the party, his executors and administrators, may distrain 
from lime to time for the residue. Where judgment is given on 
demurrer for the avowant, fifteen days’ notice of the writ of 
inquiry should be given as in the case of a nonsuit ; for these writs 
being both by force of the statute, which prescribes a notice of a 
certain length in one case, it may reasonably be a]>plied to tho 
other, (r) If both parties consent that the court shall assess the 
damages, either on demurrer or non-pros, without a jury, such a 
judgment whether for the plaintiff or defendant will be good, quia 
comemus tollit errorem. (s) 

Although the statute is general, viz. that where the plaintiff is 
nonsuit before issue joined, the defendant making a suggestion in 
the nature of an avowry or conusance, the court shall nward a 
writ of inquiry ; yet if the plaintiff be non-prossed for want of a 


(r) Burton t>. illckc^y, iMar^h. 111. («) Gdb. Rcpl.227. 
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plea in bar to fte airp^ry, it does not appear to be necessary iii | 
that case to aial» any suggestion, because the- avowry itself lias ' 
done aH which tho statute requires, namely, ascertained the cause ' 
of d^feaSi 

The defendant in replevin is not entitled by the stat, 14 Gfep. II. 
c. 17. t6 move for judgment, as in the case of a nonsuit, on the 
plaintiff’s neglect to bring on an issue to trial, because in replevin ' 
both parties are actors; and in this respect the practice of the ' 
courts of K. B. and C. B. are the same, (t) 

At the time of passing the statute 17 Ch. II. (u) in all cases of ' 
distress, when judgment was given in replevin for the avowant or 
permn making conusance on demurrer or non-pros, the form was 
to award a return of the cattle or goods distrained to the defend- 
ant ; and if the distress w'as for rent, customs, service, or damage 
feasant, an inquiry of damages and costs was also awarded, pur- 
suant to the statutes 7 Heh. VIII. c. 4., and stat. 21 Hen. VIII. 
c. 19. The defendant accordingly sued out upon the judgment a 
writ called a writ de retorno habendo to have a return of the cattle, 
generally in the same writ with the writ of inquiry, or sometimes 
in separate writs; and upon the return of such writ or writs, final 
judgment was entered up for the defendant to recover as well 
the damages and costs assessed by the jury, as the costs of increase 
adjudged by the court; and the defendant might enforce the pay- 
ment by ca. sa. or Ji. fa. So also if a verdict was given for the 
defendant upon an issue, he was entitled to the writ de retorno 
habendo : but there was no occasion for a writ of inquiry, since the 
jury might assess the damages on the verdict. In an entry, how- . 
ever, under the stat. 17 Ch. II., a writ de retorno habendo Aoea 
not appear to be necessary, although the awarding of a return 
cannot be considered erroneous, because the statute does not 
alter the judgment at common law, but only gives a further 
remedy, {x) 

Where the plaintiff was nonsuited after issue joined, the jury 
impanelled to try the cause does not seem to have had the power 

(() t,. 7. supra. ' . Mounsou v* Redshaw, l Sauad. idis. 

(u) Shortildge V. Hiem,5T. E.400. and Poole v. Longneville, S Saahd. 
(jt) Cooper 0 . Sherbrook, 2 Wife. 286. 

116. Baker v. Lade, Carth. 25S. Sec 
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at oonunoii W, to assess the damages for the defendant, but the 
judgment was in form the same as on non-pros or demnrrer ; the 
i^at. 17 Ch. 11. may therefore be cmisidered as having introduced 
this remedy for the benefit of the defendant. 

Where a verdict is given for the defendant, or Ae plaintiff is 
non-suited after issue joined, since the Jury impanelled to try 
the issue ought to make the necessary inquiries as to retit and 
damages, any omission on their part cannot be supplied by a writ 
of inquiry, if the judgment has been entered up under thestat. 
17 Cba. II., since such a judgment is in its nature final : but the 
defendant in such cases is nut debarred of his judgment at com- 
mon law. TIterefore, after error brought, the court will permit 
Ae defendant to amend and enter up judgment pro retorno ha^ 
bendo at the common law. Q/) 

Formerly, if the distress was eloigned, so that the sheriff conld 
not restore them according to the exigence of the writ de retorm 
hahendo, upon the sheriff’s returning averia clongata^ a capias 
in withernam might issue : and, if the plaintiff had no cattle, upon 
the returnof that writ thedefendant might then sucout a scire facias 
against the pledges; and if no cause was shewn, a writ issued to 
take the cattle of the pledges. If the pledges bad no cattle, sdre 
facias might issue against the sheriff himself, (z) But these pro- 
ceedings did not at all prevent the defendant from recovering his 
damages and costs under the statutes of Hen. VIll. before men- 
tbned. (a) In such cases, a less circuitous pra".ticc has been adopted 
in modern times ; for now, upon the return of “ elongata" to the 
writ of retorno hahendo, it is not necessary to sue out a capias in 
withernam against the plaintiff, or scire facias against the pledges, 
or against the sheriff: but in case the sheriff has taken no pledges 
at all, or such as are insufficient, the defendant may bring an ac- 
tion on Ae case against the sheriff, (h) 

Wherever judgment is given for the avowant or person making 

(if) Sheape v. Culpepper, I Lev. 56. Trevors v. MicheHiorBo, HuU. 
S6S. Herbert v. Waters, 1 Salk. SOS. 77. S NeU. Abr. 807. 

Kinaston v. The Mayor of Shrexvsbury, (a) 8 Inst. S40. Combes v. Cole, Cas. 

Cas. temp. Hardwicke, S07. Short temp. Hardw. 358. See last p^. 
t>. Coffin, 5 Burr. 8730. Reesv. Mor- (5) Bouse v. Batenoa, 18 Vm. Abr. 
gan, 3T.B. 340. 399. 

(s) Dorriagtou v. Edwin, 8 Mod. 
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demurrer «t the common lairyi^ 
terms elre: timt the defendant shall ^ve a retnrn of the 
orohattele irreplevisable. iBot before, the statute 17 €ba. ItJ, if 
the plaintiff had been nonsuited) the defendant) although he was 
thmi. entitled to a retiffn) could not have a return irrepleyifable ; 
for tbe plaintiff might have, in such cases, as many replevins as he 
pleased. This was very vexations, inasmuch as the defendant bjr 
having tbe distress taken feom him was not likely to recovef the 
rent, since he wanted the pledge to compel the payment of it. The 
remedy given by the statute of Westminster II. was by a writ of 
second deliverance, which was a judicial writ, issuing out of tbe 
record of the replevin on which the nonsuit was. Tbe proceed' , 
ing was nearly the same as in replevin; and if the plaiutiff wsfs 
again nonsuited, or failed in any way, the judgment then was fo>r 
a return irreplevisable. This writ of second deliverance was a 
supersedeas to the writ de retorno kabendo, but not to the writ 
of inquiry, under the statute. This statute, therefore, may be said 
to have taken away the writ of second deliverance, w'here the dis> 
tress is for rent; because the writ of second deliverance could be 
of little use if the defendant might still proceed for the. whole 
rent, or at least for the value of tbe distress, (c) Where, fd) 
however, the plaintiff was nonsuit for want of a declaration on 
which tbe defendant made a suggestion, and look out a writ of 
inquiry on tbe stat. 17 Cb. II., and tbe plaintiff moved to set it 
aside, the court said that since the stat. 17 Cha. II., bad taken 
away the writ of second deliverance, the plaintiff was remediless, 
unless assisted by the court. The defendant, therefore, was made 
to shew cause why he should not accept a declaration on payment 
of costs. 

Where the plaintiff is nonsuited before issue joined, the defend- 
ant has bis election whether he will proceed by writ de retorm 
hdtmdOf or by writ of inquiry under tbe stat. 17 Cha. II., although 
a return be awarded by the Court, (e) 

. seems formerly to have been a question whether wherein! 
replevin part is found for the plaintiff, and part for the defeifoant, 

. Playler v. foeering, 1 Veatr.ei. Gilb. Jlepl. 246. , , J 

Bull. N. P. 58. Baraes 427, Cooper ' (rf) Playter », Sheering, 
v. 'SheH>tobk,‘%in^ls. 146. Kettfv. (r) Turner v. Tumcit, .8; Brod. aad 
Weldon, M. d Geo. 11. B. B. Ireland. Bing. 107; 
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the jury can assess damag^es and costs for the plaintiff, because 
the avowant is in the nature of a plaintiff ; and some part of the 
issue being found for him, plainly shews that bo had a right to 
tahe some though not all the goods. There is some contradiction 
In the books : but it seems to be the better opinion that if the de- 
fendant be found to be entitled to any part of the rent, no damages 
and costs can be assessed for the plaintiff. (/) 

The statute of Gloucester gives the plaintiff the costs of his 
writ, and the stat. 21 Hon. VIII. c. 19. s. S.(g) puts an avow- 
ant in the same condition as a plaintiff by the statute of Glouces- 
ter. The term “ costs of the writ” means costs of the action. But 
if the avowant, after trial and verdict for the plaintiff, obtains 
judgment non obstante veredicto, in consequence of the plaintiff’s 
pleas in bar being bad, be is not entitled to any costs on the 
pleadings subsequent to the pleas in bar, because he should have 
demurred ; and consequently all the costs of the trial were occa- 
sioned by his own default. (//) 

The stat. 4 Ann. c. which gives the plaintiff leave to 

plead several matters in bar, provides, by the 5th section, that if 
any such matter on a demurrer joined be deemed iusulBcienf, 
costs shall be given at the discretion of the court ; or if a verdict 
shall be gisen in like manner, unless the judge who tried the 
issue shall certify that the tenant nr plaintiff in replevin had a 
probable cause to plead such matter, which upon the said issue 
shall be found against hinu The word “avow ant” seems to have 
been omitted by accident, where it is said, “ if a verdict shall be 
found for the plaintiff or demandant;” for a certificate could not 
be said to bo given to excuse the plaintiff from paying costs, 
unless the defendant would otherwise be entitled to them. 
Where, (j) therefore, some issues were found for the plaintiff, 
which entitled him to judgment, and some for the defendant, it was 
held that the defendant should have the costs of the issues found 
for him out of the general costs of the verdict, unless the judge 
should certify. And tlie defendant is entitled not only to the 

(f) 1 Brovol. ITS. Parsons v. Den- (h) Da Costa v, Clarke, S B. and P. 

ton, S Boll. Rep. 37, Cro. Jac. 473. 376. 

Nets. Lutw, 376. (i) Irish stat. 6 Ann. c. 10. 

(g) Iridt slat. 33 Hen. Vlll. stl l. (j) Dodd v. JoddeieH,3 T. 333. 
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costs of the pleadings ; but also to such costs of the trial as rela^ 
to the issues ou which he has succeeded. (/) 

A defendant in replevin residing out of the jurisdiction is lia- 
ble to be called upon to give security for costs : (m) but the court 
will not make a rule that the person in whose right a defendant 
majkes conusance shall enter into a rule to pay costs, because he 
might have been made a party, (m) 

If the judgment for the plaintiff be reversed, such new judg- 
ment must be given as the court would have given before; which 
cannot be for the avowant, unless upon the merits of the avowry; 
and if that be bad, it must be nihil capiat per hillam. (n) 

Where a judgment is for the avowant, and alfirmed on writ 
of error, the avowant is not entitled by force of the statute 3 Hen. 
VIT. c. 10. to interest on the sum recovered ; for that is con- 
fined to judgments recovered by plaintiffs below, and affirmed on 
error, (o) Ncitli^'r is such defendant in error entitled to his costs 
on the statutes 8 and 9 Will. HI. c. 11. s. 3. that being confined 
to Judgments for defendants on demurrer. 

If goods are replevied, the distrainor lias no lien on them; 
therefore, if they are eloigned or disposed of, the only remedy 
is at law against the sheriff, or on the replevin bond. The stat. 
11 Geo. 11. c. 19., which introduced the replevin bond, as it is 
now usually taken, further provided that the sheriff' or other offi- 
cer, taking such bond, sliould at the request and costs of the 
avowant, or person making conusance, assign such bond to the 
avowant, or person making conusance, by indorsing the same, 
and attesting it under his hand and seal in the presence of two or 
more credible witnesses; which may be done without stamp, pro- 
vided the assignment so indorsed be duly stamped before action 
brought thereon : and if the bond be forfeited, the avowant, or 
person making conusance, may bring an action and recover there- 
upon in his own name; and the court where such action shall be 
brought may by a rule of the same court give such relief to the 
parties, upon such bond, as may be agreeable to justice ; and 
such rule shall have the nature and effect of a defeasance to such 
bond. 

(Ar) Voiliim i>. Simpson, 3 B. & P. (r/t) Long t’. Kelsall, Comb. SSS* 

368. Cook V. Green, 1 Marsh. 234. (w) Brel v. Bagill, Comb. 398. 

(i) Selby Ci^utchley, 1 Brod. and (<») Cone «>. BowIesJ^f A Mod. 7. 

Bingh. 505. Golding v. Bias, 10 East. 2. 
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Both the tivowant and the person making conusance may take 
an asi%nment of the replevin bond, and may sue jointly, (p) 
The tifisugnment also, if made by a person acting in the sheriff's 
olBee with the seal of office, is a good assignment ( 9 ) 

The condition of the replevin bond is not satisfied by a prose- 
cution of the suit in the county court: but the plaint, if removed 
by rccorrfflfff, must be prosecuted in the superior court ; and a re- 
turn made if so adjudged, (r) But the avowant may sue in the 
superior court, as assignee of the siiorifT, though the plaint be not 
removed out of the county court. Indeed, before it could be 
otherwise held, it must be shewn that the county court can hold 
plea of debt for 100 /. and more, (s) 

A defendant in replevin is entitled to an assignment, although he 
has not m^ade avowry or conusance, if the plaintiflT by not appear- 
ing in the county court has not given him an opportunity : but he 
is not entitled to such an assignment on the plaintiif’s neglect to 
declare at the next county court, if he himself have not appeared 
to the summons. If he obtain nn assignment, and bring an action, 
the court will stay proceedings on affidavit that a writ of recordari 
has been sued out; and the costs will be ordered to abide the 
event of the proceedings on the recordari, (t) 

If the plaintiff is nonsuited in replevin, the defendant is not 
bound to take the earliest opportunity to prosecute his writ of 
rctorno kabendo i and he may distrain the same goods for rent sub- 
sequently accrued, previously to his executing the writ c/c reiorm 
hahendo^ without waiving his right of action on the replevin bond; 
neither is he bound to have his damages assessed by the jury under 
the stat. 17 CIi. II. (/O So, if the plaintiff be nonprossed for want 
of a plea in bar, the avowant may sue the sureties without exe- 
cuting a writ of enquiry ; neither are the sureties in the case of 
nonpros or nonsuit discharged by the execution of a writ of in* 
quiry, under the stat. 17 Cb. 11., and a judgment thereon for the 
avowant (v) 

(jp) Phillips V, Price, 3 M and S. man i'. Butcher, Carih. 248. Lane r. 
ISO. Foulk , Comb. 22«. 

(5)Middletont>.Saiidford,4CarapK (») Dias v. Frceniau, 5T, B>. 19$. 
N. F. Af 36. Phillips v. Price, 3 M. and S. ISO. 

(r) Ciwillim i». Holbrook, I B. and (t) Seal v. Price, 3 Price 17. 

,P. 410. See Anon. Fort.209. NichoUs ^w) llcfford v, Alger, 1 Taunt. 218. 

Newman, Fort 361. Vaughan v. (v) Waterman c. Tea, aWtls. 41. 
NorriSi Cas. Hardw. 137. Chap- NichoUs v, Newman, Fort 361. 

1 
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The obtainifig bb injonction out of the court of Chancei^ will 
not forfeit the bond ; for the plaintiff cannot be saiiko discontinue 
the suit till noneuit, retraxit^ or some other act which puts an end 
to it. (x) And it has been held (y) at law, that the defendant 
does not in all cases discharge the sureties by giving time to the 
principal. An action was brought in C. B. upon a replevin bond 
which the defendant had executed as surety for a tenant of the 
plaintiff on a distress for rent made on the nineteenth of January, 
ISM. On the third of March, 18M, at the assizes in Suffolk, in 
another replevin cause between the same parties, the tenant gave 
a cognovit, subject to a reference, which comprehending ail dif- 
ferences respecting rent, embraced the replevin, which was the 
occasion of the defendant’s bond in the present action : but it was 
expressly agreed between the parties that nothing in the agree- 
ment contained should discharge the sureties in the replevin of 
the nineteenth of January, IBM ; and that no proceedings should 
be had in that replevin cause pending the reference. This refer- 
ence and agreement were entered into without the knowledge of 
the surety. The arbitrators awarded in July, 1814, that the 
tenant should pay the rent on the eighth of August, 1814 ; and the 
plaintiff, under the cognovit, an the seventh of September, entered 
up judgment and took in execution the stork of the tenant; and, 
that being insuiGcicnt, arrested Iiim for the residue. Header- 
wards absconded, leaving the surety liable on this bond. Tbe 
case came before the court on a motion to set aside the proceedings 
in the action, on the ground that the plaintiff, by the reference 
having given time to tlie principal, had discharged thereby the 
surety. Gibbs, C. J. — ‘‘ The principle was first adopted in tbe 
court of Chancery, that if a creditor gives time of payment to bis 
principal debtor without giving notice to the surety, the surety no 
longer remains liable. The courts of law in late days have acted 
upon the same principle, and applied it to the case of bail : for, 
when tbe plaintiff has given time to the principal, the bail are put 
in a new situation ; for as the plaintiff could not during that time 
take the defendant, so neither can the bail whose right grows out 
of the plaintiff’s. But what is the present case ? Sureties in re- 
plevin'cannot at any time take the goods of the plaintiff, and restore 

(«) TheDukeof Ormond e.Brieriy, (y) Moore v. Bowmaker, o Taunt. 

IS Mod. 380. S79, 
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them to the avowant. As to the other part of the case, the agree* 
ment betweea the plaintiff and defendant to refer resembles a 
rule to refer the quantum of damages; and there the bail are 
answerable for the amount : this has no resemblance to the case 
where bail are prevented from rendering the principal, and there* 
fore there is no ground for the application/’ 

The surety afterwards applied to the court of Exchequer for 
an injunction, which Mas granted ; (s) the court observing that the 
question lay in a very narrow compass. The bond was of course 
conditioned that the principal should prosecute his writ with effect 
against the landlord. The action of replevin is in fact entered ; 
but afterwards an agreement is entered into between the landlord 
and the tenant, without the concurrence of the surety, whereby 
the tenant i&precluded from proceeding according to the condition. 
By that agreement a mode is chalked out for ascertaining and 
arranging their uiutual demands; and in the mean time, all pro- 
ceedings are to he <?tayed : so that the tenant is restrained bj the act 
of the landlord from doing that which his surety has engaged he 
shall do. It turns out, indeed, that the same parties afterwards 
agree that the action shall proceed so as to give the landlord his 
original remedy against the suretj : but that is what we cannot 
suffer after what has been done. When the agreement of refer- 
ence VI as executed, the bond as against the surety was functHs 
ojicio,'^ 

Notwithstanding this decision of the court of Exchequer, the 
case(fl) came on again in another shape before the court of Com- 
mon Pleas. The plaintiff* declared as assignee of the replevin 
bond, and stated the facts in the usual way; to which the defend- 
ant pleaded several pleas in bar, in tlic third of w hich the above 
mentioned facts were stated. The plaintiff* demurred ; and after 
the demurrer had been argued, Gibbs, C. J. delivered the 
opinion of the court, which, with reference to the point in ques- 
tion, was as follows : It is difficult to see any one of these facts, 
which is not greatly in favour of the defendant, in the replevin bond; 
for the agreement authorizes a stay of the action of replevin, and 
the tenant is empowered to deduct from the rent sums which he 
could not otherwise deduct. All this is in favour of the tenant 
and his sureties. It ib ..e 1 delays the proceedings, and so is a 


(a) Bowmskerv. Moor, 3 Price 214. (a) Moor v. Bowmaker, 7 Taunt 97. 
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prejudice to the surety : but delay of proceedings is no prejudice 
to a defendant. This has no similitude to the case of the bail 
on an arrest. The reason why delay in that case discharges them is 
that it impedes the bail of the remedy which they have by render- 
ing the principal : but there is no ground here to say that the 
plaintiff has delayed the defendant of any remedy by reason of his 
not having pursued his own remedy with the utmost diligence 
against the principal.’’ 

•The same case (i) then again came before the court of Ex- 
chequer, which granted a perpetual injunction against the defend- 
ant in equity to restrain him from suing on the replevin bond, 
on the ground that the circumstances affected the conscience of the 
defendant in equity ; because the suit was, in point of fact, delayed, 
and the surety placed in a different situation by the delay, which 
might have been prejudicial to him, whether it actually was so 
or not. 

Upon this case it may be observed that in the first judgment of 
the court of Common Pleas the rule seems to have been narrowed 
too imich by confining it to the case of hail ; and that the doctrine 
of the court of Exchequer, whether it be considered as legal or 
equitable, is more consonant to equity, considered as synonymous 
with natural and universal justice. On the second occasion the 
court of Common Pleas appears to have rested their decision 
partly on the ground that the surety had received no actual 
injury : but it is justly observed by Richards, C. B. that this 
could make no difference so long as there was a possibility that 
the defendant might be injured. The injunction in each case 
seems to have been granted upon the original equity administered 
before courts of law had sanctioned the same doctrine; and, 
although it might appear to admit of a question whether, after 
courts of law have adopted an equitable rule, which thence for- 
W'ard is e.^tablished as a rule of law, it is a sound ground of 
decision in equity to recur to the old rule of equity in any case 
except where courts of law subvert in principle such adopted 
rule of law : yet it appears to be clearly settled that tiie adoption 
of an equitable principle, such us the present, by a court of 
law Will not exclude the concurrent jurisdiction of courts of 
equity, (c) 

(ij Bowmakcr v, Moore, 7 Price (<•) Per Lord Eldon, llawksluiw 

Parkins, 2 Swanst. Ch. Ca. 54G. 

g U 
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The sureties in a replevin bond are not discharged by the exe* 
cution of a writ of enquiry, under the stat. ]7 Ch. II., and a 
judgment thereon for the avovi^ant to recover the arrear of rent 
found, and a sum for his costs and damages, (d) The point came 
on in the form of a plea in the case cited, which was demurred 
to. The condition of the bond %vas in the usual form. Dallas, 
C. J., in delivering the opinion of the court, said, we think the 
condition of the bond was broken : by the plaintiff in replevin 
becoming nonsuit, he has not prosecuted his suit with effect. 
Although it appears by the declaration that a return of the cattle, 
goods, and chattels, was awarded ; yet we think the avowant had 
his election, whether he would proceed by a writ dc retorno hor 
baido^ or by the course which he has pursued, namely, the issuing 
of a writ of inquiry, under the stat, 17 Cli. II. (r) If the court 
were to decide that this plea was a good bar to the plaintiff’s 
action, it would follow that the avowant, or person making cogni- 
sance for rent, would not derive from the sureties in the replevin 
bond the benefit w hicli was intended to be given them by the stat. 
II Geo, JI. ( f) It is quite clear from the language of this act 
that the legislature meant to give the avowant, or person making 
cognisance, a further and additional security; and to place him 
in a better situation than he W'as under the law as it then stood. 
But this act has another wise provision ; for the framers of the 
act, fearing that this indulgence might be used vexatioiisly, have 
introduced this clause, namely, that the court wdiere such action 
shall be brought may, by a rule of the saruve court, give such 
relief to the parties upon such bond as may be agreeable to justice 
and reason ; and such rule shall have the nature and effect of a 
defeasance to such bond. If the plea had stated that an execution 
had issued on the judgment, and the sum recovered had been 
levied and paid to the avowant before this action was commenced, 
the case would have come before us in a very different shape. It 
is sufficient to say that (his is not alleged. We think the action 
is well brought, and that the plea is no bar to it. If the action 
shall be enforced so as to work injustice, the defendant has a plain 
remedy under the stat. 11 Geo, II. by an application to this court 
for relief.” 

(</) Tumor v. Turner, 2 Brod. and (e) c. 7. s. 2. 

Bing. )07, (/) c. Jy. s. 

I 
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Debt juay be brought on the replevin bond against one of the 
sureties, and in the detinet only ; on the 4 )rinciple that a man may 
complain of part of his grievance, and not of the whole, lie may, 
therefore, abridge his demand ; and declare in the diiinct iiistead 
of both the dcbel and detinet, (g) 

The two sureties together are only liable to (he amount of the 
penalty, and the costs of suit on the bond ; {h) and no interest 
can be given on the affirmance of the judgment. (/) At the com- 
mon law the pledges were liable only to the amercement pro falsa 
clamore : but now, the security being taken by bond, the court 
will not relieve against the penalty w'ithout payment of the costs 
by the surety. (?) 

If the sureties are insufficient, an action on the case lies for the 
assignee of tluj replevin bond. (A) The high sheriff, undersheriff, 
and replevin clerk, appointed under the stat. 1 and S Philip and 
Mary,c. 12., are all answerable in replevin for the insufficiency of 
the pledges ; and a rule may be made absolute against all three 
to shew cause why I hey should not pay the defendant the damages 
recovered by him : (/) but the superior court has no jurisdiction 
to order the ofiicer of the inferior court, by whom the pledges were 
taken, to pay the defendant the costs recovered, if no cause was in 
court <»/) when the replevin bond was taken. The remedy 
against the officer below is by action. («) Some evidence 
must be given of the iiisufficiciicy of the pledges ; but very 
slight evidence is sufficient to throw the burthen of proof on the 
sheriff, (o) 

The sheriff, however, is only liable to the extent of double the 
value of the goods distrained ; for though the stat. Westminster 
the second directs that the sheriff shall be ajiswerable for the 
price of the beasts if the pledges are insufficient ', yet, since the 
stat. 11 Geo. II. has enlarged the security to a given extent, it 
has been held not unreasonable that the sheriff ’s liability should 
be limited by analogy to that statute, (p) In the action against 


(g) Witiw>a V, Hobday, 4 M. aud S. 
120 . 

(A) ilefTord r. Alger, 1 Taunt. 2 IS, 
(/) Anon. 4 Taunt. 30. 

(A) Page V, Earner, 1 B. & P. 378. 
(0 Richards v. Acton, 2 Bl. 1220, 
Rous V. Patterson, IC Via. Abr. 39b. 


(?/i) Qu. Whatcotf»{? 

(n) Tessevnian t>. (iildarr, 1 N. R. 
202 . 

(o) Saunders r. Darling, Bulb 
N. P. 00. 

(p) Evans V, Brander, 2 H. Bl. 
547. overruling Coucauen i. Lcih- 
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the sheriff the sureties on the bond may be witnesses to prove 
their oWn sufficiency, (g)^ 

Altboug^h the assignee of the replevin bond is the proper per* 
ee# to bring the action ; yet if he be the bailiff only, the lessor, 
with Iiis' consent, may bring the action in his name ; and in that 
ease the bailiff will have no power to release the action without 
the lessor’s privity, (r) 

In the case of Austen v. Howard (.0 the question was whether 
where the sheriff takes a replevin bond with one surety only, and 
after a judgment in replevin for a return, the return fails, upon 
which the distrainor recovers against the sheriff, the sheriff can 
recover against the single surety more than a moiety of the sum 
composed of the rent, and the costs of the replevin suit. The court 
thought that the sheriff ought not to recover more ; and the parties 
compromised the matter according to the advice of the court, the 
defendant paying one moiety. 

The rights between party and party arc paramount to the rights 
between one party and his attorney. Therefore, where the plain- 
tiff in replevin became insolvent after obtaining a verdict dn a 
variance, the court having permitted the avowant to amend and 
try his cause again, paying the costs of the former trial into court, 
directed such costs to be a fund for his rent in derogation of the 
lien of the plaintiff’s attorney, (t) 

As the distrainor could not use or work the distress, much less 
could he sell at the common law. (u) In the king’s case, how- 
ever, from the peculiar nature of the writ, which is a levari facias^ 
the sheriff was bound to sell the distress levied at a just and 
reasonable price, in order that the owner might not be ag- 
grieved. (ar) 

The stat. 3 W. and M. sess. 1. c. 5., which enables the dis- 
trainor to sell the distress, when fully stated, is to the following 
effect : that if the tenant or owner of the goods distrained shall 
not within five days next after such distress taken, and notice 
thereof (and of the cause of such taking) left at the chief mansion 
house, or other most notorious place on the premises charged 

bridge, 2 H. Bl. 36. See also Yea v. (a) 7 Taunt. 327. 

Lethbridge, 4 T. H. 433. (I) Brown v» Sayce, 4 Taunt 320. 

(^) I Saund. 195. c. (u) Co. Lilt. 47. b. 

(r) Hickey v. Burt, 7 Taunt 48. (x) Madd. Hist. Exch. 670. 
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with the rent distrained for, replevy the same with sufficient 
security to be given to the iheriff according to law, then in such 
case after such distress and notice as aforesaid, and expiration of 
the said five days, the person distraining may and shall with the 
sheriff or undersheriff of the county, or with the constable of the 
hundred, parish, or place, where such distress shall be^taken, 
(who are by the. same act required to be aiding and assisthig 
therein) cause the goods and chattels so distrained to be appraised 
by sworn appraisers, (whom such sheriff, undersheriff, or con- 
stable, are thereby empowered to swear to appraise the same 
truly and according to the best of their understandings) and after 
such appraisement shall and may lawfully sell the goods and 
chattels distrained for the best price which can be gotten for the 
same, towards satis&ction of the rent for which the said goods 
and chattels shall be distrained, and of the charges of such dis- 
tress, appraisement, and sale, leaving the overplus, if any, in the 
hands of the said sheriff, undersherifi^ or constable, for the 
owner’s use. 

The five days allowed by this statute before a distress can be 
sold are inclusive of the day of sale, (t/) But if the goods dis- 
trained are only appraised at the end of the five days, and not 
sold, this does not take away the tenant’s right of replevying, 
although the goods are removed from the premises. («) 

The stat. W. and M. docs not apply to the distress of stand- 
ing corn : for that was not distrainable till the stat. 11 Geo. II. 
c. 19. s. 8. (a) made it so. By that statute the landlord after 
having seized any crops of corn, grass, hops, roots, fruits, pulse, or 
other product, as a distress for rent, may cut, gather, make, cure, 
carry, and lay up the same, when ripe, in the barns or other proper 
place on the premises, or in case there shall be no barn or proper 
place on the premises, then in any other place which the lessor 
shall hire or procure, and as near as may be to the premises; and 
in convenient time he may appraise, sell, or otherwise dispose of 
the same, towards satisfaction of the rent for which such distress 
shall have been taken, and of the charges of such distress, ap- 
prauement, and sale, in the same iiiaiiiK'r as other goeds and 


(ji) Wallace i>. King, 1 H. Bl. IS. (a) £.xtcndcd to Ireland hy the stat. 

(«> Jacob e. King, I Marsh. IS9. 96 Geo. lit. c. MS. s. 19. 

9 Taunt 491. 
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chattdii iiQlfy be seized, distrained, and disposed of ; the appraise** 
metit to be taken, when cut^tgathered, cured, and inadeir 

and .not before. It is also thereby provided that notice of the 
place where the goods so distrained shall be lodged deposited 
shall, within one week after the lodging or depositing thereof in 
such place, be given to such lessee or tenant, or left at his or her 
last plkceof abode. If after any distress so taken of cori|f^ 
other growing produce, and at any time before the same shall be 
ripe, and cut, cured, or gathered, the tenant or lessee, his or her 
executors, administrators, or assigns, shall pay or cause to be 
paid to the lessor or landlord, or his bailiff, the whole rent in 
arrear, with the full costs and charges of making such distress, 
then the distress shall cease, and the corn or other growing pro- 
duce shall be delivered to the lessee or his tenant, his or her 
executors. 

Where (b) a distress was made of standing corn on Saturday 
the Sdtfa of August, and the sale took place on the Tuesday 
following, it was contended that the lessee might maintain, an 
action on the case against the landlord under the stat. S W» 
and M. sess. 1. c.5. s.S. for selling the distress before five days, 
or a reasonable time. The jury assessed the damages in respect 
of the growing crops, which were sold before they were ripe : 
but the court held that the sale was altogether void ; for the 
corn could not be sold before an appraisement, and no appraise- 
ment could be made before the corn was ripe. The plaintiff bad 
therefore sustained no legal damage; and, consequently, had no 
ground of action in respect of it. 

The convenient time mentioned by the stat. 11 Geo. II. c. 19.. 
s. 8. cannot be measured by any reference to the five days al- 
lowed for replevying by the stat. 2 W. and M., at least as far as 
respects growing corn and other produce; for the next section of 
the same statute supposes that notice of the place where such 
distress is lodged may not be given to the tenant within the five 
days. 

Where land lies in different but contiguous hundreds, and a 
distress is levied in both hundreds, and impounded in one of 
them, the constable of either hundred may administer the oath to 
the appraisers. So if the distress be taken in one of such hun« 


(b) Owen v, Legh, 3 B. and A. 470. 
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dreds, and driven to the other, and there impounded, the cbarii^ 
is diu coittinoKace of the taking; and die constable of the hundred 
v^iere the dfetren was first found may administer the oath in the 
other hundred in which he has n» authority, (c) 

Personal' notice of the sale is sufficient, since noriee is the 
thing required ; and the owner of the goods to whom notice has 
been gi?en cannot object that notice has not been given to the 
tenant, (d) Also a sale by the distrainor or his baUiflP, ttoujgh 
neither sheriflT, under-sheriff, or constable, be present at the sde, 
for the price at which they have been appraised, is good ; (e) for 
k will be intended to be the best price till the contrary is shewn. 
But the person who makes the distress cannot be one of the 
sworn appraisers. ( /*) 

Before thestat. 11 Geo. 11. c. 19. s. 19. the person distraining 
was frequently deemed a trespasser ab iniiio, in consequence of 
some subsequent irregularity or tortious act committed in the 
course of the distress, although he might have had legal cause to 
distrain in the first instance for rent arrear ; and in an action 
brought against him as such, the plaintiff was entitled to recover 
the full value of the rent for which such distresses were taken. 
To remedy which injustice the stat. II Geo. II. provided that 
the distrainor' should not be so deemed a trespasser ab iniiio^ by 
reason of any subsequent irregularity : but gave the. party ag- 
grieved by any such unlawful act or irregularity an action of 
trespass or on the case, at bis election, for the special damage, 
and no more, together with full costs of suit in case he should 
recover in sucli action. The tenant, however, cannot recover if 
tender is made before action brought, (g) By s. 21. of the same . 
statute (A) the general issue may be pleaded by the defendant 
in such cases ; and, if the plaintiff be nonsuited, the defendant is 
entitled to double costs. 

With respect to the action of the case mentioned in the statute, 
it must be understood of such actions only as are consistent with 
the remedy intended. Therefore, although trover be an action 

(c) Walter v. Rumbal, 1 Ld. Raym. (g) See sect. 80. 

S3. Irish stat. 15 Geo. II. c. 8. s 9.,: 

(d) /iU. but lie Irish statute appears to have 

(e) IMd. adopted th^ I9th and 80lh seetions'of 

(jf) Westwood t>. Cowne, I Stark, the English statute. 

N.P.C. 178. 
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on the cas^) that form of action will not lie for goods irr^nlarly 
sold ont^ a distress, because it tends to place the landlord in the 
fiitnaf^n of a trespasser db initio^ which the statute expressly 
dcjplared that he should not be considered, (t) 

Although the statute gives the party his election, it must be 
understood with some qualification ; for it cannot be considered as 
giving an option of those two remedies in every case of an un- 
lawM act, whether the action is adapted to the nature of that act 
or not, by general law. He cannot therefore maintain trespass, 
for instance, against the distrainor for an excessive distress, or for 
detaining in his hands the proceeds of the goods sold beyond the 
rent and costs. The option therefore must be understood accord* 
ing to the subject matter ; that is, trespass where the action of 
tre^ass is the proper remedy; and case, where case would be so 
on general principles of law. 

Where (J) one having entered under a warrant of distress, 
continued in possession fifteen days, during the four last of which 
he was removing the goods sold under the distress, although it 
was held that he was a trespasser for continuing on the premises 
after the time allowed by law, and disturbing the plaintifiP in pos- 
session of the premises; yet Lord Ellenborough, C. J. said he 
should have had great doubt in this case, if one of the trespasses 
charged and proved had not been the taking and removing the 
goods from the premises after the time allowed by law, and the 
case had rested on the mere personal remaining of the party on 
the premises : for then the case would have resembled the case of 
one who enters by leave of the owner, and does not quit at the 
time, or after the purpose is satisfied to which bis leave extended; 
who, according to the doctrine in the Six Carpenters’ case, (k) is 
not a trespasser by merely not doing what he should do. Le 
Blanc and Bayley, J J. held, on the contrary, that the mere act of 
remaining on the premises after Ihe time allowed by law made 
the defendant a trespasser. It seems however to be settled, that 
for such an irregularity as omitting an appraisement trespass will 
not lie.(0 But trespass will lie against a landlord, who in 
makin g a distress fer rent turned the plaintiff’s family out of 

(O Wallace v. King, I H. Bl. 19* (k) 8 Rep. 146. 

O') Winterhomev. Morgan, II East (/) Messing v, Kemble, S Campb. 

396. N.P.C. 116. 
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possession, and kept possession of the premises in whi(^ he 
impounded the distress, (m) 

If the landlord does not distrain himself, he may authorize any 
other person in the following manner, or to the like cflTcct : 

I do hereby authorize you, E. F. of, See. in the county 
of, 6^. yeoman, to disti^in the goods and chattels of A. B« of, 
&C., in the said county, husbandman, in the dwelling house (or 
**in the farm, lands, and premises,”) situate in the said county, 
for L being years rent due to me Sot the same, 
at last : and to proceed thereon for the recovery of the 
said rent as the law directs, dated the day of 

Yours, &c. 

To. E. F. (the bailiff). 

Then cither the landlord himself, or the person empowered by 
him as aforesaid, must go upon the premises, and seize the distress 
or some part, in the name of the whole ; and make an inventory 
thereof as follows. 

An inventory of the several goods and chattels dis- 
trained by me C. D. (or F. the bailiff”) the day of 
in the year of our Lord in the dwelling house, {de- 
scribing the premises) of A. B. situate at in the 

county (if the distress be made by a bailiff say, by the 
authority and on the behalf of C. D.”) for the sum of f. 
being years rent due to me, (or “ to the said C. D.”) 
at last. 

In the dwelling house. 

In the parlour. — One table, &c. (setting out the goods.) 

In the cowhouse. — Six cows, &c. 

This inventory is liable to a stamp duty of 2s, 6d. by slat. 
37 Geo. III. C.90. s. 1. 

A copy of this inventory, together with a copy of the following 
notice of distress, should be left with the tenant, or at his dwelling 
house. 

Mtice. 

To Mr. A. B. 

Take notice that 1 have this day distrained (or “ that as 
bailiff to C. D. your landlord, I have this day distrained”) 

(m)Ethcitonv.PopplcwelI,l Eaist. 139. Astlcttr.Tinccnt, S Ld.Rsym« 1469. 
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^ premises abovementioned} the several go^ aod 
'iliattels specified in the above inventory fi>r tbe sum df l> 
being years rent doe to me (or to tbe said C. D.**> 
at last for tbe said premises : and that, unless yon pay 
the said rent with the chaiges of distraining for the same 
within five days from the date hereof, the said goods and 
diattels will be appraised and sold according to law. GUven 
under ray hand the day of in the yemr of our 
Lord 

Witness R.S. C. D. 

The like notice for growing crops under the stat. 11 Geo. IL 
C. 19. 8 . 8. 

Mr. A. B. 

Take notice that 1 have this day taken and distrained 
(or ** that as bailiff to C. D. your landlord, I have taken and 
distrained”) on the lands and premises abovementioned, the 
several growing crops specified in tbe above inventory for 
the sum of being years’ rent doe to me (or 

** to the said C. D.”) for tbe said lands and premises : and 
that unless you previously pay the said rent, with tbe charges 
of distraining for the same, I shall proceed to cut, gather, 
make, cure, carry, and lay up the said crops when ripe, in the 
bam or other proper place on the said premises, and in 
convenient time to appraise, sell, and dispose of the same, 
towards satisfaction of the said rent, and of the charges of 
such distress, appraisement, and sale, according to the fonn 
«f the statute in such case made and provided. Given under 
my hand, &c. 

Witness. 

If the rent be not paid, nor tbe goods replevied before the time 
mentioned in the notice, (he person distraining must go to the 
[dace where the distress is served, with a constable and two suiB* 
cient appraisers, who are to take the following oath : 

You, and each of you, shall well and truly appraise tbe 
goods and chattels mentioned in this inventory, (the con- 
stable at the same time holding the inventorjj/ in his hand, 
and shewii^ it to the appraisers) according to the best of 
yous jat^meat. So help you God. 
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Theajppraisement, and a memorandum of the administmtion of 
the oath above set forth, are usnally indorsed upon the inventory 
thus: 

Memorandum, 

Memorandum, that on the day of in the 

year of our Lord G. H. of and 1. K. of 
two 8iM>rn appraisers, were sworn upon the holy evangelists 
by me, L. M. of constable, well and truly to appraise 

the goods and chattels mentioned in this inventory, according 
to the best of their judgment. As witness my hand. 

L. M. (the constable). 

Present at the time of swearing the 
said G. II. and 1. K. as above, and 
witnesses thereto. 

N.O. 

P.Q. 

Form of Appraisement. 

We the abovenamed G. H. and I. K., appraise and 
value the goods and chattels mentioned in this inventory, 
at the sum 1. As witness our hands the day of 

in the year of our Lord 

Witness R.S. G.H.> Sworn 

I. K. ) Appraisers. 

If the tenant request the landlord to give furtlier time ibr 
selling the goods distrained, and the landlord consent, the 
better way for both parties is that the tenant should sign a 
memorandum to the following effect: 

Memorandum : that 1, A. B., do hereby consent and 
agree that C. D. my landlord, who batfer distrained my goods 
and chattels for rent in a dwelling house, &c. (describing 
the premises) situate at in the county of 

shall continue in possession of my said goods and chattels 
>n the said dwelling house, for the space of days from the 
date hereof; the said C. D. having agreed to forbear ^ 
sale of the said goods and chattels for the said space of time, 
to enable me to discharge the said rent. And I the said 
A. B. do hereby agree to pay the expenses of keeping the 
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said possession, and not to replevy the said goods and 
chattels. Witness my band, &c. 

Witness. 

The stat. 57 Geo. III. c. 93. regulates the costs of distress 
made for the payment of small rents, where the sum due does 
not exceed SO/. In such cases no person making a distress can 
make any further charge than those mentioned in the Schedule to 
that act; and the party aggrieved may apply to a justice of the 
peace, who may adjudge treble the amount of the monies unlaw- 
fully taken, to be paid with costs, which may be levied by dis- 
tress ; and if no sufficient distress, such justice may imprison the 
offender till the order is satisfied. 

Schedule of costs and charges under this act. 

lievying distress, three shillings. 

Man in possession, two shillings and sixpence. 

Appraisement, (whether by one broker or more) sixpence irt 
the pound on the value of the goods. 

Stamp. 

All expenses of advertisements, ten shillings^ 

Catalogues, sale, and commission on delivery of the goods ; one 
shilling in the pound, on the net produce of the sale. 

It is, however, provided by the same act that no person ag- 
grieved by any distress for rent, or by any proceedings in the 
course of it, or by any costs or charges in respect of the same, 
shall be barred of other legal remedies, except so far as any com- 
plaint shall have been heard or determined by the order and 
judgment of a justice under the act; which order and judgment 
shall be given in evidence under the general issue in all cases 
where the matter of such complaint shall be made the subject of 
an action. 

By the sixth section of the same act every broker or other per- 
son who shall make or levy an} distress whatsoever shall give a 
copy of bis charges, and of all the costs and charges of an} distress 
whatsoever, signed by him to the person ot persons upon whose 
goods or chattels any distress shall be leviefl; although the 
amount of the rent demanded shall exceed the sum of twenty 
pounds. ^ 
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Where (o) goods were sold under a distress for rent, and a 
surplus regained in the hands of the constable, who became bank* 
rupt, it W|Ls held that the tenant had no title to a preference be- 
fore the other creditors ; for, although it might be so whera the 
goods remained in specie, yet here the money was embezzled, 
and the tenant could only come in with the other creditors, and 
on the same footing. 

Where (|») the tenant of premises, demised at a rent payable 
half-yearly, agreed to pay all taxes, except the landlord's property 
tax^ and agreed also to lay out SOL in repairs, which the land- 
lord agreed to allow ; and afterwards the landlord distrained for 
half a year's rent, and sold to the whole amount, without allow- 
ing either for repairs, or proper ty-tax which he knew the 
tenant had paid to the collector ; it was held that the tenant 
might recover, in respect of the property-tax, in an action for 
money had and received against the landlord ; but not for the 
repairs. 

In the whole course of the process of distress the landlord has no 
property in the distress ; therefore, although the stat. S W. and M. 
permits him to sell, the vendee will be entitled immediately from 
the tenant, and not by the landlord, (q) If, however, the goods of 
an under tenant or stranger are distrained and sold by the landlord 
paramount, for the rent due from the immediate lessee, the 
money paid by the purchaser vests immediately in the landlord in ,^ 
satisfaction of the rent; and never becomes the money of the 
owner of the goods : therefore, the owner cannot in such a case 
maintain an action against the lessee, who owed the rent distrained 
for, for money paid to his use. (r) On the same principle it was 
determined by the barons of the exchequer, and affirmed on a 
writ of error, that if a distress be made for rent, and before the 
^ve days given by the act are expired an extent issues, though it 
be not levied, for a debt due to the crown, the extent will take 
place of the distress ; for a distress is only a pledge ; but the 
extent binds the property from the teste or fiat. ($) 


parte Dobson, 7 VmAbr.74. 
(p) 'Graham v. Tate, I M. and S, 
609* 

(4) BradyU t;. Ball, 1 Bro, Ch.€a. 
497, The King v. Cotton, Parker 


119, Ea: parte Devine, 1 Cook.B*,^ 
177. /f"' 

(r) Moore e. Pyrkr, 11 Bas^ 

(«) E. V. Cotton, Buni’k 
Distress, by Cbety- Vbl.l. 
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Whereto a landlord had distrained for rentarrear, and fbe 
temmt had replevied, and had sold a part of the goods on his own 
aedoiint by the permission of the landlord, and in the mean time 
the rest was seised under an extent tested after the distress 
for a debt due to the crown ; which debt was satisfied out of the 
levy, according to the exigence of the writ i the landlord applied 
to the equitable jurisdiction of the exchequer to interfere, to en* 
large the time for the return of the extent, in order that the 
sheriff might proceed against the lands of the debtor for the crown 
debt, on the ground that by the operation of the distress the de« 
fendant had not goods and chattels sufficient to pay the crown 
debt, (u) This application, it may be observed, was on rather 
a strained interpretation of the words of the great charter, ‘‘ Nos 
vero non seisiemus idtram uliquam vel redditum pro debito aliquo 
quam dlu cataUa debitoris prassentia sufficiant ad debiium reddendum 
€t ipse debitor sit paratus inde saiisfacere.^'' But the court, on 
general principles, thought that landlords had no equity which 
other creditors have not ; a judgment creditor might do the same 
thing with more reason, for he has a special property in the goods. 
But in this particular case they held it to be an insuperable 
objection to this application that the crown’s debt bad been actu- 
ally satisfied; and, therefore, the extent was functus officio. 
After the crown’s debt was satisfied, the court could not look to 
: the interest of other creditors. 

A special injunction to restraiTi a defendant from distraining 
may foe obtained in the exchequer before answer, if the defendant 
is in contempt for not answering, (v) But a lessee who is pro- 
ceeded against in ejectment, by a person claiming his landlord’s 
title, aiid at the same time is threatened by bis landlord with dis- 
tress, cannot sustain an injunction to restrain either the distress 
br the ejectment, because he cannot by such means bring his land- 
lord’s title into dispute, (x) 

A beriot reserved upon a lease is in some respects similar to rent; 
it must be demanded; it maybe distrained for; and the lessot 
may any man’s beast on the land, which may have come 
there, without his or his tenant’s default; and, he may sell them, if 
not replevied by force of the stat. S W. aiMi M. sess. 1. c. 5. So 

tt) Ex parte Tpiunton, in ftie Xiing (v) Heming v. Emus, 1 Pries 9061 
V. Hodder, 4 Wee 015. Homan o. Moor, 4 Price 5. 

(li) M%&. Chaila, 0,0. 
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latidlord catinot distrain for it out of the laud^ any moro tbau 
for rent: but it seems equally clear that he may seize his 
tenant’s best beast wherever be finds it, whether on the premises 
€Hr nOt ; for, upon the death of the tenant, the property is vested 
in the lord. <^) The abusive taking for heribts in Ireland where 
none were due was restrained by the stat. 10 and 11 Cha. I. c. 10. 
Iridi. But the act does not extend to cases where a heriot 
is reserved between lessor and lessee, and especially reserved in 
writing. 

Before the stat. 8 Ann. c. 14f.(s) executions took place of all debts 
which were not specific liens on the goods of the debtor. That sta- 
tute, it has been before observed, entitles the landlord to one year’s 
rent before the goods are applied to the purposes of the execution: 
but no more than one year’s rent from the time of the execution. 
Neither the landlord, nor the execution creditor, can go upon the 
premises : but the sheriff only, by virtue of the execution. After 
the shcriiT has notice of rent being due, he cannot remove the 
goods without satisfying the landlord ; and unless the rent be 
paid, the sheriff must quit. If he does not quit, a special action 
on the case lies against him : but the landlord may also apply 
to the court to have restitution to the amount of the goods 
sold, (a) 

This statute, however, is inapplicable both to extents directly 
at the suit of the king, and to extents in aid. They are both pre- 
rogative processes ; for, although an extent in aid issues, in the 
first instance, in aid of the subject, it ultimately and in effect ope- 
rates for the benefit of the king; and the word extent” in the 
Btatnte has been held, therefore, to be satisfied by applying it to 
oxtents of a private nature. (&) Outlawry at the suit of the king 
is privileged on the same principle : (c) but a capias uilagatum 
in a civil suit is only a private execution; and, therefore, the 


(y) Woodland v, Idantel, Plow. 96. 
a. Odiham o. Smith, Cro. £liz. 589. 
1 And. 298. Gouldsb, 191. Moor.* 
540. See Nels. Lutw. 436. Osborne v. 
Sturc, 2 Lutw. 1367. Austin v. Ben- 
nett, 1 Salk. 356. Parker v. Gage, 1 
Slow. 61. Scory v. Bandall, Hett 
57, 66. See Nelson’s Lex Maner. 161. 
canira. See also Edwards o. Jltoseley, 


Willcs 192. 

(a) Irish stat 9 Ann. c. 8. 

(o) Darling o. Hill, Hepi temp. 
Hardw. 255. West v. Hedges, 2 Barnes 
174.8VO. 

(5) The King v, De Caux, 2lPtiee 
IT. 

(c) R. V. Southerby, Eunku it it 
Pritchard, I'Wd. 269. 
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goods of a tenant are liable to a year’s rent, notwithatandiiig 
outlawry m a civil suit, (d) 

This statute in other respects, has been considered as entitled to 
a liberal contraction ; and, therefore, the words " the party at whbse 
suit the execution is sued out, &c.” have been held to mean either 
plaintiff or defendant, although it is afterwards said, “ and the sheriff 
is required to pay to the said plaintiff as well the money so paid for 
rent, as the execution money.” (e) A defendant’s execution, 
therefore,- for the costs of a nonsuit are within the statute, just as 
much as an execution at the suit of the plaintiff. (/) 

If, on the goods of a tenant being iahen in execution, an agent 
of the landlord takes from the sheriiTs officer an undertaking for 
a year’s rent, and consents to the goods being sold, the landlord 
cannot afterwards maintain an action against the sheriff under the 
stat. 8 Anne, although the undertaking be void under the statute 
of frauds, or by any other means; for the landlord has waived the 
benefit of the statute. The sheriff sold the goods with bis con» 
sent; and, therefore, the only remedy was upon the under* 
taking, (g) 

The ground landlord cannot come in for rent on an execution 
against the underlessee ; (fi) nor, where (t) there are two execu* 
tions, is the landlord entitled to a year’s rent on each, for the 
statute intended only to continue the lien as to one year, and to 
punish him for his laches, if he permitted more to be in artear. 
The rent is payable without any deduction for sheriff’s poundage 
or any other chaige. (J) 

We have already mentioned that an action will lie against the 
sheriff for the tori ; and the right of action may be transmitted to 
the executors or administrators of the landlord. (A') The summary 
xelief by a rule of court can only be obtained by stating a full 
and clear case on motion. (1) 

The sheriff is bound to retain one year’s rent out of the pro- 
ceeds, provided he has notice of the landlord’s claim at any time 

(d) Greaves v. D'Acastro, Bunb. (h) Bennett’s case, 2 Sir. 787. Carr 

194. 0 . GosHngton, II Mod. 414. 

(e) See the first section of the act. (t) Dod o. Saxby, 2 Str. 1024. 

(/) Henchett v. Kimpson, 2 M'lk (j) Gore «. Gofton, 1 Str. 643. 

140. (A) Palgrave v. Windham, I Str. 

(;) Eotherley v. Wood, 3 Campb. 212. - 

It. P.^JEt. 24. (1} Cook V. Cook, Andr. 2t3< 
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while tile goods remaio in his hands ; and in c^ie case (tn) ^ 
court ordered the same to be paid to the landlord, although the 
notice was given after the removal of the goods. There is no 
obligation on the sheriiT to find out what is due to the laddlord, 
and to pay U to him without notice : therefore, the sheriS does 
not become a wrongdoer till notice. (») In an action, however, 
against the sheriff the notice will be intended after verdict : (o) 
but a demand by one to whom administration is afterwards com* 
mitted does not operate as notice by relation, (p) 

The landlord can only claim the rent due at the time of the 
taking, and not what accrues due after the taking, and during the 
continuance of the sheriff’s possession. (9) If the sheriff remain 
on the premises beyond a reasonable time, so as to injure the 
rights of the landlord, the latter may have his remedy by action 
on the case. 

Where (r) goods were taken in execution, and the money 
levied, and then administration was taken out to the landlord^ 
who died intestate, it was held that the administrator came too 
late to have a year’s rent : but the statute extends to executors 
and administrators, if they give notice in time. So also the trustees 
of an outstanding satisfied term may sue the sheriff for not re- 
taining a year’s rent after notice. ($) 

The statute not having specified any form of notice, any notice 
is sufficient to pot him on his guard ; therefore, a notice stating 
the rent to be due to J. W., and the mortgagees of bis estate, was 
held sufficient, altliougb signed by a person who was not the 
receiver appointed by the mortgage deed, (t) So if it be proved 
that the sheriff, with knowledge that rent was due, proceeded to 
sell without retaining the rent, he will be liable without any 
specific notice from the landlord, (u) It is an infringement of the 
statute, if the sheriff remove any part of the goods, (c) 

Where (x) the tenant committed an act of bankruptcy in Oct. 
1810 .^ and a commission issued on the 21st Jan. 1811 , and the 


(m) Amiti «. Qarrett, SB.& A. 440. 
(•) Waring v. Dewberry, 1 Str. 97. 
<•1 Palgrave v. Windham, 1 Str. 
a IS. See jwti. 67S. 

(jp) Waring v. Devdierry, «M n^rn. 
(«) HmAumv. Knight, 1 M. A S.S46. 
(r) Waring V. Dewberry, Fort. |eo. 


(#) Colyer o. Speer, 8 Brod. and 
Bing. 07. 

(1) Colyer o. Speer, n«pr«. 

(«} Andrews V. Dixon, SB. and i!. 
64&. 

(v) Colyer o. Speer, tnpra.' 

<«) lee V. lopes, IlSast.S3Q. 
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sbertff on file 7lh Jan. 1811, levied an execution, under wbicb lie 
sold ibe goods, and out of the sum produced by the side paid tt 
yearns rent to the landlord ; in an action by the assignees agaitast 
fte sheriff lor money had and received it was held that the she* 
riff was bound to prove that he {laid the money over, befinre no- 
tice of the eommit>sion issued ; for the act of bankruptcy and the 
commission had changed the property, and transferred it, to the 
assignees. 

In an action against the sheriff for an improper return to a 
Ji. Jit., which stated Unit he had paid a sum of money to the land- 
lord for arrears of rent, it wa^ held that he was bound to adduce 
some evidence that rent was due : but the landlord was not compe- 
tent to prove it. (y) 

Upon a motion for a new trial in the case of Harrison v. 
Barry, (s) recently decided in the court of Exchequer, the court 
were of opinion that in an action by the landlord against the she- 
riff upon this statute, the plaintiff having r])ewn a demise by him, 
and the occupation of the tenant, it lay upon the defendant to 
prove that the rent was paid, which he might have done by 
calling the tenant. A second point in this ease i elated to the rent 
being a forehand rent, or rent stipulated to be paid in advance « 
and the court decided (his point also in favour of the plaintiff; 
for they held that it was a rent due within the statute of Anne, and 
they said it might be di',traincd for either as against the tenant, 
or as against the judgment creditor, who makes title under an 
execution against the tenant’s effects. Upon the trial another 
point was left to the jury, whether the possession under the dis- 
tress lyas bond Jide, or whether it was colourable and collusive, 
and for the purpose of delaying creditors ? The only evidence for 
this was that the landlord who had distrained had not sold within 
therfive days, by arrangement between him and the tenant. The 
court held this no proof per se of collusion. Sir W. D. Evans 
for the plaintiff made the motion. The court overruled all dbe 
objections, and granted a new trial. 

In another case, (a) the same court held, where the landlord had 
recovered against the sheriff iu a similar action, that it was no 

( Keightiqr v. Birch, 3 Campb. (a) lanr ». Crockett, 7 Price Bxch. 
N.P. R Sri. Rep. 566. 

(•) 7 Price Exch. Rep. 690. 
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gnwad £»ra new trial} tbat the goods having hera afterwards rd» 
turned} the plaintiff was not damnified ; for} while they were in the 
oiutody of Uie law, the landlord could not distrain them. The court 
held} likewise} that the want of an allegation in the declaratirm that 
the sheriff had notice of the rent due according to the statute was 
not the Bulgect of a motion for a new trial} but should be moved in 
arrest of judgment : which, as it had not been made within the font 
first days of the next term after the trial, as it might hare been by 
moving it in the alternative, when the rule nisi was granted, 
could not then bo made. The defendant afterwards brought a 
writ of error on the second point : and on that occasimi, Abbott, 
C. J. observed, “ that the declaration alleged tliat the sheriff bad 
knowledge of the rent being due. The words ^ well knowing 
the premises’ will be sufilcient for the purpose of that allegation; 
tor it must be remembered that this is after verdict.” Dallas, C. d. 
** The statute does not in terms require notice to be given; and the 
sheriff may, and often does, make himself a wrongdoer, where no 
notice has been given.” The case of Palgrave v. Windham (b) 
kaving been mentioned, Abbott, C. J. observed, that, not fully un- 
derstanding the statement of that case in the report, he had look- 
ed into tlie record, and found that notice was in fact given to the 
sheriff, and that the want of notice there spoken of meant want 
of notice to Uie plaintiff in the action, on which the execution was 
sued out. But,” observed bis lordship, the allegation of * the 
defendant well knowing the premises,’ is sufEcient in this case, 
for it must refer to the whole subject matter of the declaration. 
If the present objection could prevail the object of the statute 
might often be entirely defeated.” The court of error then 
affirmed the judgment. 

Where (r) goods were seized under an extent in aid, and had 
been kept by the officers for a long time locked up on the pre- 
mises, pending a reference of the prosecutor’s claim, during 
which a subsequent arrear of rent accrued duo, the court of 
Exchequer refused fo interfere in the behalf of the landlord, so 
fiur as to order the effects to be sold, and the rent due to be paid 
out of the proceeds. The facte of this case were the following : 
the defendants, who were wine-merchants in Sept. 1815, (when 
the extent issued) occupied certain premises, consisting of vaults, 


(6) I Str. *1*. («) The Sing in aid of Mytton v. Hill, tfPrice 19, 

SxS 
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and a countid^house, on a lease for a tefm ending the CfaristiaaB 
following, at which time the defendants were indebted to 
the landlord for half a year’s rent. After the extent bad 
Issned, the defendants agreed with the landlord, who was not 
aware of the extent, for an extension of tlie term to commence 
at the expiration of the former, under which (agreement?) tho 
sum in question had become due for subsequent rent on the 35(h 
March, 1818. The affidavit of the sheriiF’s officer, who made 
the seizure, stated that he was in possession of the property seized; 
but that the defendants had continued to occupy the counting- 
house over the vaults without interruption. Richards, Lord C.B. 

Had the property been sold at once, it is admitted no question 
could have arisen. Then has the crown assumed a new charac- 
ter ? The landlord might have l)een ignorant of the extent at 
the time : but he knew of it before Christmas, and still be suSers 
the defendant to continue his occupation as tenant ; and there is 
no doubt an action might be maintained for use and occupation. 
And is be to be permitted to say, No ? I u ill look to the crown who 
has made no engagement with hkn.” Wood, B. concurred in this 
reasoning; and added, whether the officer has done wrong in 
staying so long on tho premises, is a very different question, and 
that might be the subject of a special action on the case. 


11. Thesevcral modesof recovering rent by action are next to be 
considered. And, first, the remedy by action ot debt was given by the 
common law for rent reserved on leases for years ; because, such 
terms being commonly of short duration, the lessor was allowed to 
follow the chattels of his tenant wherever he went, or wherever he 
removed them ; but when rents were reserved on the durable estate 
of the feud, the feud itself and the chattels thereupon being consi- 
dered sufficient pledges for the rent, and the lord having his writ 
of cessavit to recover the land itself, (d) the law gave no action off 
debt on a freehold lease during its continuance. But aftef the 
death oi the cestui que vie the lessor had an action of debt for aB 
arrears against the lessor, or his representatives, because the bund 
was no longer a security for the arrears, (e) Now by the Stat.8 Aon. 
c. Id. 8. 4. (/) an action of debt lies also for arrears on a fradtold 
lease during its continuance, as well as on a lease for yean. 

(jli W, N. 8. (e) Co. lift. h. (/) Irish stat. 9 Ann. c. 8. s. S. 
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of ^ reveiTBioner is cn|;ii(l^ \ 

to an aatiiim o^i' dpbt at the common law for rent incurred in ids 
testatc^^ ;Or intestate’s lifetime, in the same manner as for any 
other personal' duty ; but until the stat; SS Hen. VIll. c. 37. the 
.exet;ut)Ors of tenants pur outer vie could not maintain snch an 
action during the life of the cestui que vie. (g) 

Where (h) tbe Jessee for years dies intestate, and his admjhis* 
trator makes an underlease and dies, the executor of such ad> 
ministrator shall have the action of debt for rent reserved on the 
underlease, and not the administrator de bonis non i for this last 
comes in by title paramount. So, if the rent being due to an intes* 
tate, the administrator receives a promissory note in payment, and 
then dies intestate, the administrator of the administrator, and 
not the administrator de bonis non, is entitled to the money on the 
promissory note ; for the promissory note has altered the property 
so as to make it due to the executor in his own right ; subject, 
nevertheless, to the debts of the first intestate, if unpaid, (t) 

On a demise to the wife before coverture the action well lies 
against the husband or his representatives for rent incurred 
during the coverture, (k) 

If the lessee assign his whole term to a stranger rcservii% rent, 
he may bring debt upon the contract against the assignee, or his 
representatives : but if he reassigns to the lessor, which, in effect, 
is a surrender, no action of debt can be maintained; tibd he must 
seek relief in equity, unless there is an express covenant by the 
lessor to pay the rent. (O’ 

Notice of the assignment of a lease to a lessor is not su/Bcient 
to discharge a lessee from debt for rent: but the lessor must 
accept the assignee as his tenant, (m) Payment of the rent%y the 
assignee to the lessor is prima facie evidence of such acceptance : 
but if it can be proved that the lessor was not conusant of the 
assignipent, he may, notwithstanding, bring debt against the 
lemiee. (it) « 

^ivhere (o) A. leased to B. and C. for years, and B. assigned 
JbiSBipiety, it was held that A.might sue the lessee in possession, and 

Co. Litt 168. a. See ante, 599. (m) 1 Brownl. SO. Cro. Jac. 8^ 

' '’ti/,,3,_;Sa!k. 804. Veatr. 859. I Sid. 44 T. and 2 Saund. 181. 

' 8'Frecm. 100. Wakefield v. Webb, 8 JRidl. 

, (tr) Fayiiio«.Hinsliull.Tho.R8ym.6. Rep. 847. 

(I) Uoyd V. tongford, 8 Mpd. 175. (e) Waldron v. Vicars, Fdm. 888. 
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Hkfi ftidgiKee or both the origiiial lessees only, at his dection ; 
becaose thereTersioD remains entire ; gnd the act of the lessee can 
never divide the action of the lessor, (p) But .where (jf) in debt 
l^inst an executor it appeared by the plaintiff’s own diewing 
that there were two, it was held that thismight be taken advantage 
of before verdict, but could not be moved in arrest of judgment. 

An action of debt will not lie against a bankrupt after his cer- 
tificate ; for the certificate is a bar. The estate of the bankrupt 
having been assigned by act of parliament, the law implies tto 
assent of the lessor, (r) 

All actions of debt for arrears of rent are limited to six years 
by the stat. $1 Jam. 1. c. 16, : but this does not extend to actions 
of debt on deeds, the words of the statute being satisfied by debt 
for arrears of rent on demises without deed, (s) 

By the stat. 4 and 5 Ann. c. 16. where any persons, against 
whom there is a cause of action, shall be beyond sea at the time 
of such action accruing, the person having cause of action shall 
have liberty to bring such action within such times asarc limited 
by the statute of James abovementioned after their return. 

Where a lease has been made by indenture by J. and A., re- 
serving rent to J. only, the action may be brought b} J. alone ; 
because the reservation makes it a debt to him only.fO Bat joint- 
tenants, if they are joint lessors, must usually bring a joint action. 
Tenants iig common may join or sever at election : but if they 
sever, the demand must be of a moiety of the whole rent, and not 
of a certun sum amounting to a moiety, (u) 

Debt fiir rent brought within an inferior jurisdiction where the 
lands demised, or any part of them, lie out of it, is erroneous ; 
because eviction or suspension of rent may be part of the inquiry, 
concerning which they are not competent to inquire, (x) 

If the rent has been suspended, the lessor cannot sustain the 
action of debt without shewing the ro-entry of the lessee. (^) 

(p) S Tin. Abr. 12. pi. 17. in marg. s. 1 1. 

So if two lessees make parlition, Utc (t) Wright v. Augur, 2 Kcb. Sir. 

action is, notmthstanding, enlire. (v) Midgley v. Lovelat e, Caith. 289. 

(f) Goodwin ii.Wickins, l Fr(*em.6. See Sid. 402. and Blanchard v. Oyer, 
(r) Wadluun v. Harlow, 8 Sat>t. 2 Sliow. 440. contra. 

314. n. 1 H. Bl. 437. Cantrcl v. (v) Drake v. Beare, 1 Lev. 104. 
Graham, l Barnes 60. 8to. (te) Collins v. Goldsmith, 1 Bubtr. 

(«) Freeman o. Stacey, Hutt. 109. 205. 

See Irish stat. lo Ch. I. scss. t. c. o 

I 
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Every to rent is a separate dej^i 

y&ich^igtipc^^ to may be toougliiij ana |n this respect : 
Batiii^^.r^t. iediBtinct from cont^^ suins in grossj iifor ff^ 
« {mrto^. tofotract by s{to to pi^ money at five several toyv 
BO toto will, to till all the days are pasft ; although, if d^nlt be 
madn on the. first day; it & a breach of cpvenant.^ So, if it be diie 
on cecegnizance, execution may be entered up after the fir^ day, 
because they are in the nature of several ju<%ment8. (x) But |f, in 
an action for one entire rent,thc declaration be for a part only with* 
etft: shewing bow the rest is satisfied, this is bad, because- then it 
is like declaring upon an entire contract, which the law will not 
permit; (^> and this may be taken advantage of in arrest of 
judgment, (z) • 

An action of debt at the common law is in its nature local : (a) 
but, as against the original lessee, the lessor may bring it as well 
where the contract was made, as where the land lies. (&) If, how 
ever, the privity of contract fails, it is a local action, even where it 
is brought by the assignee of the reversion against the original 
lessee, notwitlistanding the statute 3S Hen. VIII. c.34t.(c) became 
it was sustainable at common law, and is founded on the privity of 
estate, (d) iSo, although the rent be payable in London, yet, if the 
lands be in another county, the assignee of the reversion mast brii^ 
bis action iu such other county where the lands He. (e) If the ac* 
tion be between the lessor and lessee, and, consequently, transi- 
tory, an action of debt may be maintained in London, %ltbough the 
lands lie in Jamaica, Ireland, or any other foreign jurisdiction : a 
suggestion is entered in such cases on the rol), that such a place, in 
: such a county, is next adjacent; and it may be tried here ac- 
cording to the laws of such foreign country by a jury flrom the 

ix) Co. Litk 99S. b. Barker v. Damcr, Carth. 183. Sec 

V (j'l Holme i>. Sanders, 8 Lev, 4. 6 East. 358. 

iiounsoo «. Rodshaw, 1 Sauud. SOI. <5) Patterson v. Scott, 8 Str. 773. 

«. Hiig:hes, Cro. Car. 137. Dy. 4q. a. 

V. Phillips, 2 Ventr. 123. (e) Sec ante, S88. 

li*J WentworUi v. Abraham, Hctl. (i) Thursby v. Plant, I Saund. S38.<S 
83^. Tbralc f. Cornwall, I WHs. 185. Pinfer. 

l^ear-boqk, 5 Hen. VH. lab. lad’y Leicester, Hob. 37; SeeBoskius \ 
Hird> Detfe 141. 1 RolL Abr. 591, v. Edmund, Cro. Eliz. 638. remiMt. 

B. 8. WftlKoc's ease, 8 R^. 92. b. (c) Bord v. C«dnwre, Cro.Oar. lto. 
Trebeamo v. Clay brook, W. Jon, 43. Long v. Kcthcrcotc, Cro. Cart tts. 
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place suggested oa the roll. On nii dehet also the laa% of sachr 
other cottairy may be giren in evidence. (/) 

If the plaintiff declare for more than is due, he may celinquidi 
tllttt part which is not due, and have judgment f<»r the rest; for 
bis relinquishment of part does not tklsiry his writ, although the 
thing demanded be entire. So he may release as well after writ 
brought as before, (g) 

In debt for rent, with several nomine pocnm, it is sufficient to 
allege a demand on the rent days, without alleging demands at the 
several days the penalties accrued. (/O To give a title to the 
penalty there must be an actual demand of the rent with the 
same requisites as will be hereafter detailed, in treating of con> 
ditions of re-entry for non-payment of rent, (t) Lord Hobart (i) 
thought also that if the rent were not paid on the demand, foe 
lessor must likewise demand the penalty : the better opinion, 
however, seems to be that no such second demand is necessary. 
So also if the lessor bring debt, or avow for the rent and nomine 
pcentBf without laying an actual demand for the rent, though be 
cannot recover the penalty for want of the demand, yet he shall 
by his suit have judgment for the rent, because it is really due, 
and ought to be paid without demand. (/) 

The old method of declaring in debt is now seldom had re- 
course to, except where the demise is by deed, being superseded in 
all other cases by the action for use and occupation : by which is 
usually understood an action of assumpsit. Where, however, the 
demise is not by deed, or no covenant has been sealed by the 
defendant, a count in debt for use and occupation may be 8us« 
tained, (m) independently of the statute 11 Geo. II. c. 19.8. 14. 
liereinafter mentioned ; in which the declaration need not set forth 
the particulars of the demise, and the contract may ho given in 
evidence, (n) In such cases the defendant is entitled to a par-- 


(/) Way V. Tally, 2 Salk. 651. 

(gr) Barber e. Pomeroy, StyL 175. 
Anon. 1 Veotr. 49. Thwaites v. Ash’' 
field, 5 Mod. 21S. 

(&) Alfed fi. Vevillet 3 Keb. 80$. 
Tracy e. Dutton, Cro. Jac. 617.* 

(i) Howell e. Samback, Hob. 133. 
Co. Litt 202. a. 1 Roll. Abr. 759* 
W Hob. 208. 


(0 Grobham ». Thoroborougb, 
Hob, 82. Spcuccr r. Poyuta, Godb. 
154. Howell V. Samback, i Brown!. 
179. 

(m) Barnard e.Duthy, 5 Taunt. 27. 

(n) Wilkins v. Wingate, 6 T.R. 62* 
Stroud ti. Rogers, C.B. HU. T. tempw 
Geo. 1. cited n. (a) 
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licttlar of the plaintiff demand, as in other actions* and ifs 
second action is brought for the same rent, he may, by proper 
averments, shew that the plaintiff had before recovered the same 
rent in an action for use and occupation, (o) The action of debt 
for use and occupation is not local. (/>) 

The distinctions as to the form of action may appear technical : 
but it should be observed that an action of debt is the peculiar re« 
medy of the lessor against a lessee for an apportionment of rent, 
where the lessee has been evicted by a third person of part of the 
land; for, as between lessor and lessee, the action of covenant 
is personal, and on a mere privity of contract; and the contract not 
being apportionable, the rent is not apportionable in an action of 
covenant. But an action against an assignee differs essential^ 
from a mere covenant personal, bccaii&c it is brought on a privity 
of estate ; and, therefore, the rent in such a case might be appor- 
tioned. (9) 

Acceptance of rent by the lessor from the assignee of the lease 
may be pleaded in bar to debt broiiglit against the original lessee: 
but not to covenant, because in covenant the damages are not 
liquidated* (r) 

In an action of debt for rent against an executor as executor, 
be cannot plead a bond debt of the testator unsatisfied, although 
the action is brought after the term is expired, because the debt 
for rent is as high in its nature as the bond debt. It was argued, 
indeed, that there was a distinction between an action brought 
during the term, and one brought after its expiration; because 
the rent might be preferred to a bond debt during the lease 
by reason of the goods of the tenant being liable to a real 
remedy by distress ; but that when the lease was determined 
the rent was merely personal, and could not take place of spe- 
cialties. The court, however, held that the debt still savoured 
of the realty, because the action was maintainable in respect 
of the profits enjoyed by the testator, (s) Where, however, the 
bond debt is due to the executor or administrator himself be may 
plead a retainer iu an action of debt for the rent. (0 

in arriere is a good plea in debt for rent; the whole distinc* 

(c) King V. Fraser^ 6 East. 348. (s) 3 Salk. 161. 2 Ventr. 184. God- 

O) Fgl^r V, Marsdea, 5 Taunt S6. frey v. Newton^ IS Mod. 7. Wentw. 

(V) 2 East 579, 580. Off. of Ex. 209. 2 Salk. S84. 

(r) Arthur v« VanderpUnk, 7 Mod. (0 Cage v. Acton, Cas. temp. 0oll, 
198* 309. Stonchouse v, Ilford, Com. 145. 
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tioa Ues IwtiiineD d»bt an4 eovemnU la eovaoBfit saak a pleacan*' 
act be pJeaded, because it confesses the covenant tM'dwOt«sd tends 
bat in mitigation of damages : bat an action of debt is to recover 
Aetpeeificsam doe; and, if that is paid, there can be no damages 
jfer the detention. 

JViY debet is the general issue : but rtear in arriere has been said 
to be the feirer plea, because ml dtdtet puts the whole declaration 
in issne ; whereas riens in arriere confines the issue to the sbigle 
feet whether such rent is due. There is, however, no substantial 
difference between them. Both are in the present tense, and refer to 
the time of bringing the action ; therefore, the only essential point 
for the defendant to answer is, whether rent was then doe or 
net(f{) ' 

Where (<») a lessee assigns bis term, and afterwards the lessor 
releases to him all demands, this will not discharge the assignee; 
for after the assignment the lessor has bis election to charge either 
|he lessee or his assignee ; and it shall, therefore, be intended, 
that be charges the assignee, if be makes no special declaration. 
So a release of all actions, debt, duties, and demands, does not dis- 
charge a ftiture rent which is incident to the reversion :(^) but if 
the rent be due only by the contract, such a release has been held 
to extinguish the contract, (s) 

Nil habtdt in iencmentis is equally bad as a plea in this action, as 
in a replevin : neither in general can the defendant give evidence 
to the sane effect under the general issue; for if the plaintiff can 
idiew a taking or an attornment by the tenant, he is entitled to re- 
cover in this action, because such a taking or attornment is an ad- 
mission of his title, (a) Where, (b) however, the plaintiff was 
pantee of the reversion, expectant on an estate for life, but never 
had been in possesmon, Lord Holt ruled that the defendant might 
Ipse nil httbwt in evidence under a plea of nil debet, although the 
plaintiff gave in evidence a note in writing signed by the defend- 
ant, by ghitfe he agreed to hold, and the tenant for life was dead 
at tbe time of giving the note. 

Since the rale of strict consistency in pleading has been so much 

(a) Warner e. Theobald, Cowp. 588, Heim v. Hanson, 1 lev, 90. Ingram 
Hare «. Saviie, I Brownl. 19. See v Gray, S Keb. 699. 

Hard. S89. 8 Lord Raymond. 1503. (z) WiUon e. Bye, Cro. Jac. 486. 

BulL K. P. 190. (*) 1 Holt. N. P. ». 496, 

(e) Collins v. Harding, Moor. 544, (j) ChclUe «. Peood, 1 lord Bajm. 

(jd Stqpheps V. Snow, 1 Salk. 578. 746. 
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rehuttd, non UmU, rfeitt in arrtere, andinfhiicy, may be plmdeA 
togetIier>(e) 

If the defeadant plead levied by distrese, and so he doea aot 
owe, he may g^ve a release in evidence; for it proves there is 
no debt, and that is the issue : but if razurc of a deed be 
pleaded, nothing but the razure can be given in evident, for the 
issue then is non est faetum. (d) 

A tender may be pleaded : but where the defendant did not allege 
that he tendered the rent at the last moment before sunset, it was 
held to be ill pleaded, although cured by pleading tender to the 
person, (e) Neither is it sufficient to plead a tender the last 
instant before sunset, without averring that he was there lon^ 
enough before sunset to have tendered the money. (/) Also if 
tender be pleaded, it must be pleaded with a profert in curid. (g) 
But the defendant may likewise plead (if the truth be so), that 
he was at the house on the day an hour before sunset, and staid 
there on the same day till sunset ready to pay the rent, and no* 
body came to receive it ; and that since then he has always been and 
is yet ready to pay the same ; at the same time bringing the money 
into court: such a plea is good, without tender actually made, (b) 
With respect to tender, it may here be observed, that if part only 
of the rent has been tendered, the lessor is not bound to accept it : 
but if he brings debt for several rents, and the lessee tenders the 
rent due on such a day, the lessor is bound to accept it: and the 
same law is of distresses. If, however, the lessor obtain a judg- 
ment for the whole in an action of debt, the whole becomes an 
entire duty ; and, if upon execution sued out, the lessee tenders a 
part only, the lessor is not bound to accept it. (i) 

Where (i) A . having two houses, with a long balcony common (o 
both, leased one to B. generally, without mention of the balcony, 
and afterwards leased the other to C. with the balcony thereto 
belonging; and after the balcony bad been divided unequally, B. 
paid rent : it was held that in debt, B. could not plead suspension 
of rent: first, because the balcony was never expressly leased; 

(«} Wilson V. Ames, 5 Taunt 340. (g) Crouch t).Fa]stoffc,Thos.Rayni. 

(d) Galloway v. Susack, Cas. temp. 418. Brown v. Ucwlcy, 1 Ld. Rayin. 
Soil.. 800. g2, 

(«) Keating v. Irish, 1 lutw. 590. (*) s Salk. 343 

(/) Ibwldur V. Prentice, 4 Taunt 0 s Salk. 8 . 

k4*. 0 ) Anon, 3 Keb. 5^1. 
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and tfaer^OM never out of the lessor’s possession ; and secondly, if 
it were let, yet the payment of rent had purged the tortious entry, 
they libing at least tenants in common of the vrhole till division. 

Where (1) the defendant pleaded that a lease for 1000 years 
had been made previous to his demise, by bargain and sale to 
another, by whose attainder the possession became vested in the 
king, it was held that the attainder being stated, it was a suffi* 
cient evicticHi without entry or office alleged ; nor need any entry 
of the first lessee have been alleged, since he was in by the sta- 
tute of uses : and although such a possession is usually only for 
the purpose of.assigning, and not to maintain trespass, yet the 
king was held to be in actual possession as much as if the party 
bad actually entered. A common person could not have been m 
considered, without actual entry on the first lessee. So an extent 
and liberate is not well pleaded without pleading the inquisition ; 
for otherwise there is no lawful eviction, (nt) 

If the lessor by the lease covenant to deduct so much for any 
charges to be paid by the defendant, the covenant being by the same 
deed, may be pleaded in bar to an action of debt for rent, and the lessee 
shall not be driven to a circuity of action by bringing covenant. (») 
Where (o) the declaration stated that the lessor was bound in a 
statute to the plaintiff^ under which the rent and reversion were 
extended, and the defendant pleaded a previous statute to B., 
upon which the rent and reversion bad been also extended ; to 
which the plaintiff replied, that the last mentioned conusor, after 
the statute made to him, had taken a lease for years of the rever- 
sion, and so bad suspended his statute. Although it was argued 
that the plaintiff could not in this way avoid the extent of the 
first conusor because it was of record, and consequently must 
be avoided by matter of record ; yet the court held that after the 
phuntiff had once extended the reversion, and such reversion had 
been delivered to him, he might avoid the former extent by plea, 
without being put to bis audita querela. The modern prac- 
tice, it may be observed, is to interpose in a summary way by a 
role of court on motion, in all cases in which the party would 

(t) Baakes r. Snptii, 9 Keb. 864, The City of Exeter v. Clare, 3 Kcb. 
444. 331. 

(m) Vochell v. Duacastell, Moor. (o) Harrugton v. Garroway, Cro. 
SSI. Jac. 477. But sec S. C. Cro. Jas. 

<») Jotuuof v. Carre, 1 Lev. 132. 569. 
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have been entitled td relief by tbe old writ of audita querela. 
The principle, however, of the case stated, is not altered by this 
dtaitge of practice. 

In debt for rent tbe defendant pleaded the general issue, (p) 
Hie case turned out to be that the defendant was administrator 
to the lessee, who died indebted for rent. Since bis death«the 
defendant had occupied as administrator and assignee in his own 
right, and he also became indebted to tbe plaintiff for rent. At 
tbe trial it was insisted that he had discharged all the rent due 
from him in his own right; and in support of this position the two 
following receipts were produced, viz. 1. “ 8th of April, 17S5. 
Heceivedof A. 140/. for rent doe to B., from the late Mr.P. 
(the original lessee).” And, 2. Slst of October, 1735. Received 
of A. J40/. for rent due to B.” And, it was contended for the 
defendant that he might apply the money paid on this last receipt 
to the discharge of the rent doe in his own time : but the court 
held that the role of quod quicquid sohitur est ad modum sol- 
tmtis*' was not applicable: for though a person indebted to 
another on different contracts may at the time of payment apply 
the money to the discharge of which contract he pleases ; yet, if he 
pay money generally, it is in the power of the person receiving to 
apply the money as he pleases, (q) It did not appear whether 
the defendant had assets or not.(r) 

The rule as to this hind of option is borrowed from tbe civil law ; 
according to which the election, as well in the case of the creditor 
as in that of the debtor, was to be made at the time of payment. 
Q[ he words of the digest arc : ** in re preesenti staiim atque solutum 
est : postea nan permitiitur.^' (s) In the absence of any express 
declaration by cither debtor or creditor at the time of payment, 
the application was made in the manner most beneficial to the 
debtor, vis. to the mos^burthensome debt ; to one that carried 
interest rathertfaan to that which carried none ; to one secured by 
a penalty, rather than to that which rested on a simple stipulation; 
and, if tbe debts were equal, then to that which was first 
contracted, (t) 

(p) Bowes V. Lucas, Andr. 65. Cm. 60S. 

iq) MaDDiDg ». Western, 8 Vern. (#) Dig. lib. 46. t«t. S. Q. I, s. 

600. (f) Dig. lib. 40. lit. 3. Q. S. 

(S’) Devaynes v. Noble, l Meriv. Ch. 
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SeoMiBiiM («) io^teed, indndiogtfaat abovemekitioned, aafim to 
bavaanttonded tins prioeiple b^ond its original meaaing'y and to 
boMtinit the craAitoTf in the absence of any express stipalation by 
diliier party, may retrospectively elect at any time bow tite pay* 
nients shall receive their application : but others dearly (d?) 
reod|niae the civil law principle of decision. 

A note of the receipt of the last half year’s payment is only 
evidence of the payment of all preceding rents : but it is no dis- 
charge of former arrears, except it be under band and seel, 
and then it is only a discharge by estoppel, (y) 

Payment of rentchargcs to persons to whom the lessor had 
covenanted to pay, and at the command of the lessor, are good 
evidence of payment to the plaintiff himself; for payment to 
another by plaintiff’s appointment is payment to himself, (x) But 
payment to a feme>covert of her husband’s rents is no payment 
any more than to a mere stranger, because she has nothing to do 
in law with the receipt of rents. Therefore even where (a) the 
feme made a lease before coverture, and the tenant not having 
notice of the coverture paid the rent to the wife after marriage, 
the court held that be did so at his peril, and the husband might 
recover it from him a second time. 

The statutes of set-off (ft) are applicable to actions of debt for 
rent as well as to covenant and assumpsit for the same purpose ; 
the demand to be set off must be liquidated, and such as might 
have been made the subject of one or other of these actions. The 
debts must be mutual and due in the same right; therefore, a joint 
debt cannot be set against a separate demand, nor a separate debt 
against a joint one, unless it be so agreed by tlie parties, (r) So 
a debt owing by the wife dum sola cannot be set off against an 
action brought by the husband alone, unless he has promised to 
pay the debt after marriage, and tbereli|y made it his own.(</) 


^«) Goddard o. Cox, S Str. 1194. 
Wilkinson o. Stem, S Mod. 487. New- 
nutr rh «. Clay, 14 Bast. SSO. and Peters 
V. Anderson, ft Taunt. S99. 

(«) V. Mills, 1 lord Rajui, 

<84. and Dowe o. Holdswoith, Pcakc, 
N.P.C. 44. 

(a) Cootns «. Oenne, 8 Kdb. 946. 
PUU.Bt.To^I. ISft. 


(s>) Taylor v. Beal, Cro. Eliz. 888. 
(a) Tracy v. Untton, Cro. Jac. 617. 
(ft) Stat 8 Geo. 11, c. 88. s. IS. Stat. 
8 Geo. n. c. 84. s. 4. Irish Stst. Sft 
Geo. II. c. 8. 

(e) Kiunericy v. Hossack, 8 Taimt 
170. 

(d)8Bsp.N.P.fi.S»4. 
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Neither C 80 « -Sfifisitd^iirf^eaed as execalor or administrator, 
a debt dae^;lo him f>ew«a^%; nor, if sued for bis own debt, can be I 
set affwtaa isdnetobim as executor. Andwh^ an executor 
eues for a cai^ of action arisiag after the testator’s death, tbe 
defendant cannot set off a debt dne lObitn from the testattf ..Ke) 
But in this action tbe defendant cannot, under a plea'Cj|jji||iitf 
debetf give evidence of disbursement for nec^eary repairs; not 
even where they ought to have been made by tbe plaintiff; {/)- 
unless perhaps in the case of a lease, where it fe part of the cove* 
nant that tbe tenant should deduct for rent, (g) 

, Mr. Phillips has observed that Chief Baron Gilbert laysit down 
in his .treatise on evidence, that a release is not admissible under 

JO 

tbe plea of nil debet : but that the reason given by him, namely, 
that the release ought to be pleaded to enable the cOurt to -judge 
whether tlie debt is discharged with those apt words and soleni- 
nities, whidi the law requires to make a good contract, is not 
satisfactory ; and he conceives that the cases which determine that 
A release is admissible in evidence under tbe plea of non<iS8ump> 
sit are soman^ authorities fer holding a contraiy doctrine. 


111. The action of assumpsit for use and occupation did not lie 
originally for rent arrear on a regular demise, because tiie land* 
lord was supposed to have his remedy upon the contract. A 
question therefore frequently arose in these cases, whether tbe 
agreement was a demise, or a proroise*to pay a sum in gross : (t) 
but if, after rent became due, there was any new consideration, or 
an express promise for tbe payment of the rent due, tbe action 
was maintainable. (J ) So if there was an account stated, apd 
rent appeared to be doe among other things :(£) or if the de* 


(ir) Sht^aa v. Thompsoc, Cas. 
Prac. C.P. 151. 

(/} Taylor ti. Beal, Cro. Eliz. SS3. 
(Gawdj J. Centre) Bull. N. P. 177. 
CTilb. Ev. S43. Chief Baroa Gilbert 
thinks this evidence adiiiisStMe. 

(g) 1 Lord Rajai.480. SFluU.Sr.94i 
Anon. S Mod. IS. Cecil o. Harris, 
Cro. Elfe. Ua -Oidloway e. Susaoh, 
1 &Ik.e84. raledi by Holt, C. See 
S Pbili. Ev. «4. 


(0 Stroud e. Hopkins, S Keb. 337. 
Symcock r. Payn, Cro. Eliz. 786. See 
Winch. IS. Trevor r.Bobarts,Haidr. 
sSe. Potter t). Fletcher, I Via. Abr. 
S7S. Mason r. Beldam, S Mod; 7S. 

Rownceval v. Lane, 1 Via. Abr. 
*78. pi. 8. Starlin ». Alban, Cro. Blfe. 
47. Sfairleyt*. Albanyil lason. 17^E,C. 

(*) Ayre v. Sils, Styl. 13l< 

V, Malyh, 1 Vin. Abr. 9T4)ii#. 11. 


W expi«^ Iwfore tbe 

^ ^|ti^|S»8e«fterward8 did not ‘«xtb 
, ^’^ijpnar ’pi^iB0.(/) ^I%e expi^ promise tlteireib^ ill ift" 
’ ijaOes was the gi^ of the aetiony and was considered to be in thO ' 
^ Patipre of an express coreiiant jto pay tbe rent in a lease by 
deiil (m) which is'itollateral to and independent of the msiw con- 
tract. After verdict, or upon demurrer, the court would extend a 
promise, (ft) and an express promise to pay 90/. for every one of 
five years has been held sufficient to maintain a separate action for 
every year’s reot.(o) But where the promise was to pay ahnually,' it 
^ was said the action would not lie for half a year secundum raum.ij^) 

Now bf the 14th section of the stat. II Geo. II. c. 19. (f>this 
action is given where the agreement or lease is not by deed ; and, 
if any parol demise or demise in writing without deed shall 
appear, tbe fixed rent shall be evidence of the quantum of 
damages, and shall not defeat the action as it might have done 
before the stat. II Geo. II. (r) 

l^lthough this action is not maintainable where the demise is 
by deed, yet if there is an agreement by deed to demise the house 
by words not amounting to a demise, the landlord may, notwith- 
standing, have bis remedy by the action for use and occupa- 
tion : (s) but semblct this could not be, if there was an actual 
covenant for payment of rent. 

This action depends either on an actual occupation by the de- 
fendant or bis tenant, or an^occupation which the defendant might 
have had, if be bad not voluntarily abstained from it. (0 There- 
fore, if A. agreed to let lands to B., who permits C. to occupy 
them, A. may recover against B. for use and occupation, though 

Acton V. Symons, W. Jon. 364. Slack 
V. Bow»l, Cro. Jac. 668. Symcock v. 
Pain, Cro.EIiz. 786. Clark v. Palady, 
Cro. Eliz. 859. 

(y>) Wentworth «. Abraham, fletl: 
53. 

(S) Stat. 33 and*34 Geo. III. c. <46. 
s. 3. Ireland. 

(r) Sec Stroud v, Hopkins, S Keb. 
357. 

(s) Elliott r. Rogers, 4 K.P.C. ' 

69 . '• ■ 

(I) Winch. 37, ■ 


if) Jones. «. Clarke, 3 Bulstr. 73. 
^1. 53. 400. Brett «. Read, Cro. Car. 

m' 

(m) See Johnson o. Hay, S Lev. ISO. 
Mason v. Beldham, S Hod. 73. Dart- 
iial V. Moigan, Cro. Jac. 598. Lance 
V. Bbdkawre, Styl. 463. 

(«) Trevor r. Roberts, Hardr. 366. 
Johnson v. May, supra, Mnnday v, 
Buley, AL 39. (WMira. 

(«)Hunt », Sone, Cro. Uiz* US. 
lAeade v. Johnsmi, Cro. Blix. 843. 
freeman o.i Bowman, 3 Xdf. 991. 


> right <>f hctjbtt Mi; 
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he acnrof eGem>i0d^{w) But wberoCv) A. leased lauds to B.* iillip 
uad^Iet lu.C. and others, aod daring these tenant gave 
■notice to C* and the others to ^nit, in eonseqnenae of whicJi 
did quit} end the lands remained nnoeeapied for a year ; although 
they were then relet by B., it was heldt^Aot A. could not recover 
against B. for the intervening year; and k was Hmught that fOMlar 
■these circuiDstaoces an evktion m^bt have been pleaded for Bie 
whole* 

Soif the landlord in the middle of a qonrter aooept from his 
tenant the key of a house, demised under a parol agreement, that 
the rent should cease on bis giving up the premises, and he never <s 
after occupies the premises, no action for nse and oceuptAion Ites 
for the time subsequent to his taking the key. By the act of 
taking the key the landlord actually takes possession, and the 
defendant cannot be oonsidered as occupying at the same time.(d;) 
But if the defendant quit the premises before the 'expiration of 
his term, and the plaintiff put up a bill on the premises to let 
them, this will not prevent the plaintiff recovering : tor it cannot 
be inferred from that circumstance that the contract is at an end $ 
and it is for the benefit of the defendant that the premises 
should be lot, if lie cease to occupy them, (t/) So if in the mid* 
die of a quarter the landlord give bis tenant from year to year 
a parol licence to quit, the landlord may recover, although the 
tenant quit accordingly, because the tenancy cannot thereby be 
terminated : and it does not amount to a retaking of the posses- 
sion by the landlord so as to prevent the occupation of the 
tenant, (s) 

In an action for use and occupation for six months it is suffi- 
cient prima facie for the plaintiff to shew that the defendant oc- 
cupied during the six months previous to those for which the 
action is brought, since the continuance of the occupation is to 
be presumed till the contrary is shewn; and it is not sufficient for 
the defendant to shew that tte keys had been previously delivered 
to a servant at the plaintiff’s house, and a subsequent declaration 
ci the plaintiff that the keys were mislaid or lost (a) 

(«) Bull r. Sibbs, 8 T. R. SST. Redgarth v. Roberte, S 

^e) Burn v. Pbelps, 1 Stark. N.P.C. N.P.C. 883. 

M. , (z) HoMet V. Brayar, 3 Canqph. iOS. 

(t) Whitehead e. Clifford, 3 Taunt («} Harland v. Bromley, I feaik. 
318. N. P. C. 455. 
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of preniises, demised under a wrilten agrecmenty 
use arid occupation, tboogh the bottse be burned 
do^en before and be no longer inhabited by the 

'tenant; for the tenant might have rebuilt, whereas the landlord 
^Would have been a trespasser. f&>/ So where (c) on special 
assumpsit it appeared that A. had agreed to purchase B«’s equit« 
able interest in land, for a term <yf years, at a specified rent^ A. 
after paying rent for several years, and acknowledging that a 
further sum was due for arrears, could not resist B.’s eiatm 
jfor such further rent at law, by shewing that he had not been 
able to use. the land. His remedy must bo in equity. 

Where* premises are let at an entire rent, an eviction of part, if 
the tenant thereupon gives up the residue, is a complete defence 
to an action for use and occupation ; for after eviction the land- 
lord cannot recover on the original contract, and the tenant by 
giving up the possession of the residue is entirely discharged : (d) 
but if the tenant after eviction of pnrt continues in possession 
of the residue, he will be liable on the count for quantum 
fncruit.ie) 

Where (/) premises have been let to B. for a term determin- 
able on notice to quit, and pending such term C. applies to the 
landlord to become tenant instead of B., and on the landlord'^s 
consenting stands in B.’s place and offers to pay the rent, 
although B.V tenancy has not been determined, either by a 
notice to quit or a surrender, C. cannot set up B.’s title in 
an action for use and occupation. 

This action is not co-extensive with debt ; therefore, a hus- 
band is not liable to an action for the use and occupation of a 
house enjoyed by his wife dum sola^ although the wife was mar- 
ried in the middle of the half year before the rent accrued. So 
;^so wh€|re(g) A. having an equitable interest in a house, under 
an agreement for the lease of it, permitted his mistress to occupy 
'it, and it was afterwards iigreed between them that she should 

ip) Baker V. Hoitzappfell, 4 Taunt. P. C. 514, (n,) 

46. (/) Phipps Sculihorpe, 1 B. 6c A. 

(c) ConoUy v^Baxter, Stark. N.|P. C. 50« Thomas w. Cooke, e Stark. N. P. 
525. C.408. ' 

id) Smith V. i^leigb, $ Campb. {g) Keating r. Bulkdey, 2 Stark. 
N..P.X. 513. N.P/C.4l9v „■ ^ ’ 

^ , (e) Stp^ces e. Cooper/ .3 -Campb. 
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take up Iho bills Avhich bfii had accepted in part payment of 
purchase money, ^d that the lease should bo assigned to her 
although she remained in possession, and did i]^ take up the 
biUs, and tbto tnarried the defendant, H held that the rent 
previous tp the marriage could not be recovered against the 
defendant during the occupation of his mistress^ 

Upon the same principle, where (A) a tenant from year to year 
becomes bankrupt in the middle of the year, and his assignees^ 
enter and tal^e possession for the remainder, the landlord cannot 
reco%*er against the assignees for the bankrupt’s beenpation with- 
out proving their special instance and request for the bankrupt ' 
to be permitted to occupy during the time elapsed bifore the 
bankruptcy. 

The title of the lessor cannot be disputed in this action, because 
it is founded on a personal contract, in which it is not necessary 
for the plaintiif to shew any title ; and upon proof of enjoyment he 
is entitled, to a compensation. (/) If the tenant pays rent, and 
then disclaims the title of bis landlord, ho ought to give back the 
possession. (Z ) Therefore the tenant of a glebe, who has paid rent 
to the iacoml>en<, cannot give in evidence a simoniacal presenta- 
tion to the piaintifT, in order to avoid his title. (/) So where (m) 
the defeiulaiit came in under the plainlifT, he cannot shew that the 
plaintiff’s title has expired, unless he solemnly renounce the 
plaintiff’s title at the time, and commence a new bolding under 
another, {n} 

If the defendant did not come in under the plaintiff^ the plain- 
tiff can only recover from the time he had the legal estate in him, 
although he may have had the equitable estate long before, (o) 
Where, (p) however, the trustees of a person, of whose title the 
defendant had notice before he paid the rent to the landlord, 
brought the action, it was held that they might recover, although 
be had no notice that the legal title was in the plaintiffs on the 
record. Submission to a distress for rent stated m the notice of 

(fe) Nash V, Tallock, 2 IL Bl. 319, N. P. C. 11. England d. Syburn v. 
(i) 5 T. R. 4. 1 Wils. 3U. Bull. Slade, 4T.R. 6S2. 

N. P. 1 39. («) See Faiishaw v. Creamer, 2 Keb. 

(Ar) Doe d. Knight lady Smytbe, 024, 

4 M* and S. 347. (o) Cobh v. Carpenter, <2 Campb. 

(/) Cooke D. Loxley, 5 T. R. ♦. N. P. C. » 3 n, 

(m) Balb r. Westland, 2 Campb. (p) lumleyt\ Hodgson, 10 99, 

. S,ir2 : ■ ■ - • 
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doe from the defendimt.as tenaat i8tJui'iB(;knoH'1e(%' 
title, and will prednde evidence to tliecpntmry, ^^) 
j. ao annuity, after recovery in ejectineiit a^nst 

.tenant from jeiu; to. year, in possesion,, its «Btiiled to recoyer la 
"this action all the reot from/tbe ti^^ef theHtotice'tQrtheday of 
the demise laid in the ejectment ; hut- not after, because the tenant 
after that is a trespaasen <r.) 

A corporation aggregate maymaintaiaihie tmtion: bot whar^ii^) 
in the case ofa dean and-cbap(er,fhe name cdHhe present dean was 
mentioned ; and it was alleged that the defendant occupied hy the 
permission of the said dean j and in evidence it appeared that he. 
occupied only by permission of a former dean : if wae hetd to he 
a fatal variance. . 

Wbrne (0 several persons rent premises as a place of worship, 
the seats of which ore let out by an oiBeer, annually appointed for 
that purpose, who receives the rent, and applies the rents partly^ 
to the payment of the rent of the premises, and partly to general 
purposes, the lessees may maintain the action against the occupier 
of the seat : but in an action by the surviving owner it is not solB- 
cient to allege that they were held under the survivor, where in 
truUt they were held under two jointly. 

The action may be maintained in its most general form. 
Neither the particulars of the demise, nor the entry of the lessee, 
nor the time the rent became due, need be set forth. The action 
likewise is not local ; and, therefore, the parish ip. which the lands 
lie need not be mentioned : but if the plaintiff undertake to set 
forth the parish particularly, a variance is fetal, (u) 

Although an agreement be void by the statute of frauds as an 
agreement or as a lease ; nevertheless, if the tenant take possession 
under it, recourse may be had to it in an action for use and occu* 
;^|iation to calculate the amount of the rent, (x) And if the pre- 
mises Imve b^en demised by an agreement in writing, but not 
stemped, (he plaintiff is nevertheless bound to give it in evidence 

(j) , Fenton ; r- Jones, 8 Canipb. (») gee King «. Fraser, 6 .East. S4T. 
N.F.C. 372. Kirtland v. Founsett, 1 Teant, 570. 

(r) Birch v. Wright, 1 T- .R* 37s. Wilson ». Clerk, 1 N. F. C. 879. 
(*) Deen and Ctwyter of Rochester Guest v Caumont, 3 Campli..N. P. C. 
V. Fierce, 1 Camph. if. P. C. 459. 236. v... 

(i|) Israel t>. Sitiunons, 2 N. j)e Medina v. Poison, I flolt*- 

.,F,:C,.730> ■ ^ I,''.;:'.,, -N.F.C. 47. ' '-'-■M:',' 
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at tlie #ia}, be^iM»'"it is a a{^ific Contract ; a^ad the plaintiff fa; 
bound to' shear it’ ini^ d>ntain alau%ti which jmay prevent'' 

(he plaiittiff^ recovering, and others for the- benefit of the 
defendant. - If It is net stnnpied at tbe'trnil the plaintiff lioost be 
BoniniUe^ beiA'ase it » not adinishBite evide^ in that state, 

But such an Agreement is only elvide^ of tbe Amount of sent tb 
bc^paid where the lessee has enjoyed aiidhr such agreement.- 

Where(3) the assignees of a bankrupt (defendants) produced ^ 
under a notice from the pkintiff in an action^ for use and occu- 
pation the deed of assignmeht of the bankrupt’s effects, it was 
held that it was admissible in evidence, though not proved by the’ 
attesting witness, it having been shewn that the defendants occu-^ 
pied inider the deed. It came out of the possession of the defend- 
ants, who had taken a beneficial interest under it, and, therefore, 
must be deetned to have admitted the execution. The earlier 
eases laid down the rule, that when an adverse party, having a 
deed in his custody, produced it on notit», it should be deemed 
to be duly executed without driving the party calling fiv it to the 
necessity of proving the execution by theattesting witness. That 
rule proceeded on the ground (which subsequent practice basin 
some degree removed) that the party calling for the deed could 
not be supposed to know the name of the attesting witness. 
The case of Gordon v. Secretan (a) expressly overruled this 
doctrine ; but in the case of Pearce v. Hooper (ft) the rule was re- 
vived with the modification that the execution should be admitted 
only in those cases where the party producing it had claimed a 
l>eneficiul estate under the deed. In this case Richardson, J. said 
the circumstances werenot so strong as those in Pearce v. Hooper'; 
but sufficiently so to justify the admission of the deed without 
calling the attesting witness. 

in an action for use and occupation, charging in his own right ' 
the defendant, who was administrator, for rent due after the intes- 
tate’s death, it was held (hat, though the defendant bad taken 
possession, yet, having proved that the premises were not pro. 
diictive, and tliht eight months after the death of the intestate he 
bad offered by parol to ^rrender the premises, such proof con-' 

(j/) prewer D. Palmer, 3 Esp. N, P. 139. 

; (fl) 8 £a^.t. 548. 

(») Orr i\ Moricc, 3 Brad, & Bing;, 3 Tauul. oo. 
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4it^d 9 "gb defence to the action. Dallas, J« dellv^^d the 
^od^ent of the court. This was an action Tor uk and bcciipa* 
ttbii ; and the defendant can only be liable as the personal repre* 
sentative of his brother who died intestate. The plaintiff sued the 
defendant generally, and did not d^escribe him as an administraloi^ 
in the declaration. He mdst, therefore, be considered as having 
made his election, and charged the defendant as assignee. Some 
evidence was given at the trial that the defendant had taken pos- 
session of the premises after the death of the intestate; and that 
eight months after the death he offered by parol to give up pos- 
session of the premises, or to surrender the interest to the jdain- 
tiff : but that the plaintiff had taken no notice of such offer, as it 
was not made in writing. It is quite clear that the plaintiff, not 
having sued the defendant as an administrator, could not recover 
from him in that capacity ; and it is equally clear that if thede-. 
fendant were not in possession, he could not be liable dc bon^ 
propriis. The court at first doubted whether, as it appeared that 
he had taken possession, it was necessary that he should surrender 
the premises to the plaintiff in writing: but arc now of opinion 
that the parol offer was enough.” (c) 

Where (d) a lessee took a farm under an agreement which he 
never signed, and (he terms of which his lessor in a materia Jpoint 
failed to fulfil, the court said the lessee could scarcely bo said to 
have 80 enjoyed : but that, at all events, the defendant in an ac- 
tion for use and occupation, as in an action of debt for rent, might 
shew an eviction for the whole or of part : and that, in case of an 
eviction of part, the jury must ascertain, independently of any 
agreement, what the defendant ought to pay. 

Where the rent was specified in a written agreement to be S6/. 
a lifeair, and the landlord proposed to shew by parol that the 
'-tenant had also agreed to pay ground-rent, the court refused the 
evidence, (e) Bui where parol evidence is offered to prove a 
tenancy, it is not a valid objection that there is some written 
agreement relative to the liolding, unless it appear that it was 
between the parties as landlord and tenant, and that it continued 
in force to the very time to which the pi^l evidence applies, (f) 

(c) Eeinaant v. Brerobridge, 2 B. (e) Preston v. Merceau, 9 Bl. 1949. 
Moor. 94. ^ (/) Doe d. Wood t». Morris, 19 

(rf) Tomlinson V. Day, 9 Brod. aud East. 937. 

B. 6S0. ’ 
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A plea that the plain tiff before action brought took and detaiiMI^ 
as a distress for tent^ goods of sufRcieut value to'^satisfy the rent, 
is bad, because it does not shew that the rent lias been thereby 
satisfied; for the djstress may have been rescued, or the plaintiff : 
may have abaudoned it. (g) 

If a landlord direct a tenant, who is overseer of the poor, to pay 
oh the landlord’s account rates which have been irregularty 
assessed on him, and the landlord promises that the levies sliait 
eat out the rents, the tenant may set them off, or prove them as 
payment in an action for use and occupation, (h) 

In this action the defendant may apply to the court for the com- 
mon rule for liberty to pay the sum due, and to have the same 
struck out of the declaration : if after that the plaintiif proceeds, 
it will be at his peril. This common rule can only be obtained 
on payment of costs : but, if the plaintiff’s conduct appear to be 
oppressive, the court w'ill upon application discharge the de- 
fendant from the payment of costs. (?) 

The action for use and occupation cannot be maintained in 
the court of conscience of the city of London* Though it 
existed before, it did not receive the sanction of the legisla- 
ture till the stat. 3 Jam. I. c. 15.; by the sixth section of which 
it is provided that nothing in the act should extend to any 
debt for rent upon any lands or tenements, or any other real coor 
tract. (/) 


IV. The action of covenant is a remedy peculiar to contracts 
under seal ; and the only difference between an agreement and a 
covenant is that the latter is under seal. It may be brought 
either on the privity of contract, or the privity of cslat^if If it is 
founded on a pxivity of estate, it is local ; if on a privity of dbntract, 
it is transitory. The lessee may,therelbre, bring covenant against 
the lessor, and the lessor against the lessee, in any county. So 
also, if the assignee of the reversion bring covenant against the 
lessee upon a covenant running with the land, it is a transitory, 
action, be cause the statute 32 Heiu V ll 1. 31. (1) transfers (ho prk 

{g) Lear, t). Edmonds, 1 B .aad A. 578. 

157. Vi^ooiioy f . Cloulman, DougK 

, (/i) Roper t;. &umford, 3 Taunt. 7(». 211. 

. (/•) Joliiisou i\ Houlditch, I Burr, 
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yOy 0^ con^ct^ with respect to such covenantSi jii the same pUgbt 
as betweieti fessor and lessee, (f) But an action of covenant agannsl 
. the^jpuffiignee of a term, or by the assignee of a term against the 
3 :|essbr of bis grantee, is local, because it lay at'the comiaon law 
' Upop the privity of estate. It wilt fellow also that an .:aetion of 
covenant by the assignee of a reversion against the assignee of a- 
term most he local, because the statute 33 Henry VIII. transiers 
the privity in the same state that the lessor had it. (m) In most 
cases, however, if the action is brought ahd tried in a wrong 
county, the plaintiff is aided after verdict. (») 

Where the action is on the privity of estate, it will not lie in 
England for lands out of it : but on the privity of contract an 
action of covenant for lands in Ireland, or any other foreign 
country, may be tried here by making a suggestion on the 
roll to that effect, and changing the venue to the next Englksh 
county, (o) 

Where (p) in an action of covenant a view was proper to be 
bad, the venue has been changed, although most of the plaintiff's 
witnesses resided in the county where liie venue was at first laid. 
So where (q) there was a special issue of non infregit comentionem 
to a covenant to repair, the court held it to l>e a mis-trinl to try 
the issue any where but in the county where the lands were 
situated. 

If the lessor have a reversion in fee of one house, and 
the reversion only for years of another, and lie demise both, 
he may nevertheless have but one action on the contract : if he 

assign the reversion in both over to the same person, the assignee 
is not driven to several actions, (r) So where the reversion is 
assign^^; to different persons, they may join in covenant; for it is 

(i) Thrale v* Cornwall, 1 Wils. 165. 

Thur^y v. Plant, 1 Saund. 237, 

Creswick ti. Saimdm, 2 Show. 200. 
contra, 

(m) Spencer's case, 6 Rep. 17. a. 

F.JJ.B. U6. C. 

(n) Stat 16 and 17 Ch, IL c, 8, 

Irish stat !7 and ISCh. I{« c. 12. 

The Mayor of London v. Cole, 7 T. R. 

:585, Calverley v, Lering, Comb, 472. 

The ;^ity of, Litchfield v. Slater, 


Willcs43i. 

(o) Jackson v. The Mayor of Ber- 
wick, 1 Mod. 36. Crisp e. The Cor- 
poration of Berwick, 1 Lev. 252. 
Wey V, Yallcy, 6 Mod, 194. Smith 
V, Batten, Cro. Jac. 142. See Barker 
V, Darner, i' Salk. 80. 

(p) Hodinotto. Cox, 8 East 268. 
((f) Gilbert v, Martin, i Lev. 114* 
(r) Pyot V. St Jolji, Cro, Jac. 329* 
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only a personal action to recover damages, which tenanlsln cdS* . 
flioBnmydo.(r) 

If it appears by the declaration that the estate of the lessor is in. 
joint-tenancy, the court will net on demurrer intend the death of 
<nher joint-tenant in support of the declaration, where the death 
of the other joint-tenant has not beenr averred, (t) So alsQ, 
although in a lease by two jointly the r^t be reserved to one 
only, they must both join in covenant, altbough^debt might have ' 
been brought by hinf alone to whom the rent was reserved, (u) 

In a recent case (x) the court decided without much difficulty 
that tenants in common might sue in covenant for neglect of 
repairs the lessee of a house wh'b,.8ubsequen(ly to the demise, but 
before the breach alleged, became a co-tenaiit with the plaint! fis in 
the same house. It seems to be evident that if one tenant in com- 
mon may lease his share to his companion, there could be no diffi- 
culty in this case ; for, to the extent that the plaintiffs were inte- 
rested, no act of third parties could alter the relation of landlord 
and tenant which existed previously. 

In the great bulk of cases, where rt has been holden that if there 
are not proper parties to the record in actions ex contractu, advan- 
tage must be taken of it by plea in abatement, the objection has 
been that others ought to be made co-defendants with (he defend- 
ant on the record ; and there is an essential ditfercnce between 
such cases, and where the olijection is that there arc not proper 
parties plaintiffs in the suit. Many plaintiffs can have but one 
right m one cause of action, which ought to be, and is, indivisi- 
ble, and admits but of one satisfaction. But if, on principles of 
law it could be that a man should derive a several interest from..a 
joint obligation, this would harass defendants grievously ; and the 
contrary is therefore established by several authorities, (;^) which 
shew that joint-tenants must plead and be impleaded jointly. 
Whereas in the case of defendants, with respect to the satisfaction 
which they are to make, it is exactly the same thing whether they 
are sued singly or with others; for every individual co-defendant 
is liable to the whole demand, and execution may be had against 
ai j one. In what prdpd*^ion the rest should contribute is only 

(«) S Salk. SOS. (x) Yates «. Cole, 3 Brod. and H. 

(t) Scott v.QodwiD, 1 B.aBd P.67. 660 . ’ 

(») Wright e. 8 Keb. SIO. (y) Siiogsby's cose, 6 ftop. 18. h. 

Yelv. 177. ' Co Lilt ISO. t>. IBS. a. 197. b. 
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matter among them The wri tj therefore, may abate 

co-defendants cannot be barred^ because the plain- 
absolute right to sueHhe defendant on the record* The 
Il^efendant can only insist, if he pleases, that the plaiutiif shall sue 
the others with him : but he waives the advantage, if he do not 
: plecT-d in abatement, (n) 

The proper mode of declaring in covenant is to set out, that by 
indenture certam premises, therein mentioned, were demised, 
(without stating them jiarticularly,) subject amongst other tilings 
to a proviso, (setting out the substance of the covenant and the 
breach.) (&) 1 f the plaintiff undertake to set out th§ contract more 

particularly, and fail to set it <^iit correctly, although in a part in 
which no breach has been assigned, the variance is fatal ; because 
in actions founded on contract it is necessary to prove the con- 
tract as laid, (c) 

With respect to actions brought by the assignee of the lessor, it 
is the established practice to state the exact title, Iiecause in that 
case there can be no estoppel : (^d) but if the lessee has had the 
fruits of his lease, the estate of the lessor is iiumateriai. (e) 

In assigning the breach of a covenant, it is sufficient if it be cer- 
tain to a common intent. Therefore, in assigning a breach of a co- 
venant for quiet enjoyment, it is sufficient to allege, that at the time 
of or before the demise to the plaintiff A. had lawful right and 
title to the premises, and that having such lawful right, &c. he 
entered, &c. without shewing A.’s title, or that he evicted the 
plaintiff by lawful process. (/) 

But in an action of covenant where the breach assigned was 

(z) Rice V. Shale, 5 Burr. 26 !S. 700. Pitt u. Green, 9 East. 1S6. An* 

(«) Chappell 1 *. Vaughan, 1 Sid. 420. kcrstcin t'. Clark, 4 T. R. 016, Wil- 
Rccle^bajt;. Cltpsham, 1 Saand. 153. son u. Gilbert, 2 B. and P. 281. Bur- 
Vemoo V, Jefterics, 2 Sir. 1116. Gra- bige v, Jakes, 1 B. andP. 225. 
ham r. Robertson, 2 T.R. 282. Addi- (i/) Pol^ blank o. Hawkins, Doug, 
son r. Overrend, 6 T. R. 766* 329- Took r, ‘Glasscock, 1 Samid. 

(5) Duodas V, Lord Weymouth, 250. CatJ in r. Milner, 2 Lutw. 1421. 
Cowp. 665. PricS' V. Fletcher, Cowp. (e) Winn v. White, 2 Bl. 840. 

7'27. (/) Fbater tJ, Pierson, 4 T. R. 617. 

(c) Hoar o. Mill, 4 M. and S. 470. Rashlcigh v, Williams, 2 Venir. 61. 
Ariiould o. Revolt, 1 Bro«L and Bing. Wootlon o. Hele, 2 ; S»uiid. I t7. 
:443. , Swallow^. Beaumont, 2 B. and Leigh u.Gotyer, Cro. Jae. 444; JBrok^ 
A- , 765. Morgan u. Edwards, 6 ing tu Cham, Cro. Jkc. 425. 

Taunt 394. « Pool V. Court, 4 Taunt ' ^ 
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that the 4efendaat.ba4 not psed a &rai in,a.]iu&batid)ike oiapiiar^^ 
but oa the CM had committedl waste, &c., to wlpdi tte 
defendant plMded that be bad not committed waste, &c. but 
the farm in a basbandlihe manner^ and issue was taken upon tbkv : 
the piaintiff could not give evidence of any unhusbandlihe treat- 
ment of the farm not amounting to i^vaste^^ the issue was nar- 
rowed to this point, (g) i 

Where A. demises to B. who assigns to C^pod C. to D.> ar^ 
B« has covenant^ for quiet eiijoynient"%ith C. and his assigns; 
D. may maintain covenant against B. on being ejected by A. on 
a forfeiture made by B. before his assignment to C. But if D. 
has converted the premises into pleasure grounds, and prated 
buildings thereon after the assignment, he certainly cannot recover 
the value of the improvements from B., unless he state the special 
damage in his declaration ; and it is questionable whether he could 
do BO even then, (ft) 

Where (0 the piaintiiT shewed that the lauds were duchy 
lands, and that tfie king demised to A. for fine and rent, by reason 
of which he cbuld not enjoy ; it was held that the piaintiiF need 
riot allege entry by A., for the lease might be by bargain and sale ; 
and, if material, the defendant may plead the special matter. So 
where (J) the action is brought against the covenantor himself, his 
beirs, executors, or administrators, it is sulGcient to allege any 
entry, whether tortious or otherwise, because any entry is a dis- 
turbance : but in this case some particular act of interruption 
mustlilso be slated, (ft) 

Where (0 the covenant is that the lessor was then lawfully 
seized in fee, or that he had good right, full power, and lawful 
authority, the breach may be as general as the covenajqt ; at all 
events, if the defendant plead fion csl factum^ the dec%i^iton is 
made good, for he thereby confesses the breach. 

(jg) Harris v. Mantle, 3 T. R. 307. (/:) Anon. Com. R. 228. Frances’s 

(A) Lewis Cain{>bolb 3 B. Moore , case, 8 R"ep. 91. a. b. 

35. , Mascot V. Ballot, Cro. Jfac* 369. 

(0 Cloak V. Hooper, Keb. 162, Bradshaw’s case, 9 Rep. 60. b. Lan- 

, casliire r. Glover, 2 Show. 460: GH- 
(j) Lloyd e. Tomkins, 1 T. R. 671. nislcr r. Audlcy, Tho. Raym. 14. 
Crosse v.Voung, 2 Show. 425. Forte Sec also Butler v, Swiuiiorlon, Palm, 
fj. Vines, 2RoflilRep.21. Core’sease, 339. Hard i», Fletcher, bougl. 43. 
I Roll. Abr: 430. F. N. B, 342. K. Hammond v. Hill, Com. Rep. 180. 
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IHs a general maxim of law that torts die with the person: 
wiieii^(m) honrever, the covenant was^ that the lessee should 
enjoy daring the term without the iutermptifm of the lessor or 
Bin wife, and the baron expelled the lessee and died, it was held 
shat, although the baron was a mere tort fiaaor, the aetioa was 
well brought against the wife, his executrix and siirinvor, on 
the ousting of the baron, because she was witbin the words of the 
covenant. 

In covenant for the payment of rent the precise sum is iinma- 
lerial, because the recovery is in damages ; therefore, the breach 
may be stated generally, and the damage may be given in evi- 
ddme how many roiit>days the rent is in arrear. (x) 

Wlierc(o) in an action of covenant there was an indenture of 
demise of a eoal>mine, reserving one- fourth of the coal raised, or 
the value in money, at the election of the lessor ; and if such one- 
foiirth should fall short of the sum of 400/., then reserving such 
additional rent as would make up such annual sum, to be ren- 
dered monthly, in equal portions; it was held that the lessor, 
having elected to take the whole in money, might declare fur two 
years and three months in arrear : but even, if the money had 
been reserved annually, the plaintiff might have remitted the 
three months, and entered up judgment for the two years’ rent 
only, (p) 

An action of covenant lies against the assignee of a lease fot 
part of (he rent, because the action is brought on a real contract 
in respect of the land ; therefore, in case of eviction, the feiit is 
apportionable. But as between lessor and lessee the action is 
personal on the privity of contract, and like other personal con- 
tracts it is not apportionable. ( 7 ) If, therefore, the lessor detuaiul 
only a part of the rent, he must shew how the rest has been sa- 
tisfied. (r) 

In covenant for arrears of rent against an executor, it shell 
be intej^d aflcr verdict that the arrears were due in the 
lifetime of the testator, if the action is brought in the dctinct 

(m) Penning r. Plat, Cro. Jac. 363. 814. 

(a) Farrer v. Sndling, 1 Roll. Rep. (9) Stevenson v. Lambard, S East 
335. Smyth t>. Conyers, 1 Keb. 490. 575. Bro. Contr. pi. 16. Moor. lie. 

{ 0 ) Bnckley «. Kenyon, 10 Bast, Finch. Ii, S.b. c. 18. 

130. (0 Bailey o. Hughes, Cro. Car. 

(p) iitgWufcn V. Ciiits, S Ld. Raym. 137. 
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only. C^) But to » cmmt in covenant, charging executorr £pie; 
breach^ had covenanted fer hiinsetf,^ Ma 
executori aiid a8si|fn% may be joined another count charging; 

after tlie testator's death and their |n*oving the will, and dur^ 
Ing tbe ^rm^ the demised premises came to one D« against vrbom 
breaches were alleged, and concltiding so tbal neither the testafor 
nor the defendant after his death, nor thie said D. had since the 
assignment, hept the said covenant. .Plead admmstravemni may 
be pleaded to both counts, because the Stator’s funds are liable 
for any breaches by himself, his executors or assigns. (/) ; 

If in covenant for not repairing the covenant contains an exr 
ception of casualties by fire, it is fatal on non esl factum pleaded 
to have stated the covenant absolutely ; and the defect cannot be 
amended, (n) 

It is not material whether the covenants become void before 
action brought, if there was a breach before they became void, 
because the right of action remains, {x) 

In the case of covenants not running with land, where the cove<* 
nantee is dead, the action for the breach must be brought in the 
name of his executors, or administrators, in whom the legal in- 
terest in such covenants is vested. But, in covenants running 
with the land, (he executor cannot sue even for a breach in the 
life of his testator, without shewing some special damage to the^ 
latter : but the action must be brought in the name of the belr ^ 
or devisee, (s) 

An action of covenant does not lie on the stat. 3 W. and 
M. c. 11. against the devisee of land for a breach of cove- 
nant by the devisor ; but the remedy on that statute is con- 
fined to cases where debt lies : and though the statute mentions 
specialties as well as bonds, yet it must be intended of such spe- 
cialties as give an action of debt, (a) 

If performance be pleaded, it most be pleaded in the words 

(«} Stepbeason v. Stephenson, 1 SmI. (^) Com. Dig. Cov. B. ^Wobbr. 
375, Russel, 3 T. R. 393. Stokes v. Rus-" 

</) Liidy Wilson v, Wigg, 10 East, sdl, f>78. 

SIC. Lyddal tr. Dunlap, 1 tVils. 4. (z) Kiiigdon r. Kottie, 4 Sad 5. 

(n) Browne V. Kuill, 2 Brod. & B. 53. Jotiesr.King,?5, 188. 5 Taunt, 
395. 418. Kittgdon o. Nbttle, I Bf.dOd S. 

(jt) Hill v. PUkkigtou, Cro. EUz. 355. 

944, Wilson r. Rnubley, 7 E^st. 198’. 

' ^ ■ 1 ' ' 
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of the coveimnt, or otherwise it will be bad on general de- 
murrer. (&) 

Oovenant lies for breaches before bankruptcy, because unliqui- 
Jamages cannot be proved under the comniission, (r) So it 

U.«;n said, if a man be bound in a certain sum for the broach of 

covenants, and he break covenants before he becomes bankrupt ; 
or if a lessee be bound to pay a penalty for ploughing meadow 
ground, and he does so ; the lessor may sue hina for the penalty, 
because it cannot be proved under the commission, (d) 

, iW/ detfei is a bad plea in covenant, because it coniesses the 
breach, and only goes in mitigation of damages. Ricmin atrirre 
is of the same nature :(t) for the same reason also acceptance of 
rent from the assignee is no bar in covenant, allhougli it is to 
action of debt. If) A tender may be pleaded : but then a tender 
admits the special contract ; and, therefore, it is not open to tho 
defendant afterwards to deny it. (§) On this ground non 
yhriSf/n? and tendrr are repngnant. So also the plea of assign* 
ment over is inconsistent with non factum (fi) Eviction is a 

good plea in bar even of a covenant for rent of tithes :(/) but 
where (J) the plaintid' counted of an indenture of the par- 

sonage of D., and the defendant pleaded that before any rent day 
incurred the ordinary sequestered the parsonage For the nonpay 
ment of first-fruits, this was no plea, because it did not shew any 
■*toftbe plaintifl^ in his default, nor did it confess and avoid the 
interest of the lessor. 

Where (/) A. leased to B. certain lands reserving lent, and a 
stranger covenanted with A. that B. should pay the rent for the 
farm and occupation of the lands ; although this uns a collateral 
covenant, yet in an action against the stranger it was held he might 
plead the eviction of B. before the rent became due, because the 
farm and the occupation of B. was the conbidcrution. 


(d) Scudamore e. Stratton, l B. and 
P. 435. 

(c) Ludford e. Barber, 1 T, B. 91 

(d) Goddard r. Vanderhcydtii, ‘i 
WiK 270. 

(c) Hare r- Saville, 1 Brownl. 19. 
(/) Arthur i.Vandcrplank, 7 Mod. 
OrgUl V. Kempshead, 4 Taunt. 


(^) Co\ r. Brain, 3 Taunt. 95. bee 
Taylor i». Needham, 2 Taunt. 5J78. 

tfc) OrgiJl I), Kempshead, 4 Taunt. 
459. 

(tj Dalston v. K<‘evc, 1 Lord Raym. 
77. 

(j) Jckyli V. Lynne, Hetl. 54. 

(to Beadle's case, 3 Leon, 159. 
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In covenant for seven quarters’ rent^ a plea shewing a siirren* 
der in the last four of the seven quarter'^ is bad, because it does 
not go to the whole breach ; and the breach is not so entire that 
part cannot be proved where it is composed of divisible portions 
of rent, (/) 

Whore, (»?) on a covenant to repair, the breach assigned was 
that the house fell down on such a day, and the defendant pleaded 
that the bouse was burnt down on that day, but that the plaintifl* 
entered the day after rl adhuc extra tenety so that the defendant 
could not repair; the action was held to have attached, aiul the 
plaintiiT's entry was no suspension; the judgment, therefore, was 
given for the plaintiiT. 

It is a breach of a covenant to repair, if the defendant do 
positive acts of mischief, such as breaking a door through a wall, 
just as much as if he permits the premises to decay. Neither is 
♦he right of action waived by subsequent acceptance of rent; and 
after notice it is a continuing hi each. (/?) 

If a house bo burned down, and the lessor rebuild it, he is 
notwithstanding entitled to his action on a covenant to repair; 
and the hoiftse being rebuilt is no answer to the action, (o) And 
if the co\enant be that the lessee shall repair, sufScient timber 
being allowed, it shall be intended that ho has the necessary per- 
mission to cut : but, if there is not sufticient timber, he may 
*<hew it. (J7) 

If the covenant be to repair several distinct premises, an ex- 
pulsion from some of them is no excuse, (q) So where (r) the 
covenant was to build a house in the first ten years of the term, and 
the lessee assigned over, and in covenant against the assignee he 
pleaded that the lessor entered and had possession during part of 
the ninth year ; it seems this is no plea, unless the lessor hindered 
him from building. But an eviction by title paramount is a good 
plea, as well to a covenant to repair, as to a covenant to leave in 
repair at the end of the term. (5) 


(/) Barnard v, Duthy, 5 Taunt. S7. 
(m) Poole Archer, 9 Show. 401. 
(**> Doe d. Vicker) v. Jackson. 2 
Stark. N P. C. 293. 

(o) Waiioa V, Waterhouse, s Keb. 
40. 

(;>) Lord Chesterfield v. The Duke 


of Bolton, Com. R. 027. 

Staiighton v. (ireen, 3 Keb. S5S. 
Ilodijhin r. Queenborough, Wiilcb 
129 . 

(r) Barker r. Plalwell, Godb. 69. 

^s) Andrews Needham, Cru. Eliz. 
€50. 
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In cov^nt on a breach that the house demised was not in 
repair^ a plea that the plaintiff agreed that the defendant should 
employ a person four days in and about tlie repairing of the 
which should be a sufficient satisfaction, and that he had 
vuzploycd a workman four days, was held to be a bad. plea ; 
because the defendant was obliged to do the repairs by the 
original covenant, (t) But if the plaintiff declares on a general 
covenant to repair, and assigns a breach, per quod he was put to 
expense ; it is sufficient for the tenant to plead performance as to 
all, except the repairs of a party wall, and that lliose repairs 
were rendered nreessary, and done under the stat, 14 (rco. II. 
c. 78-, and did not become necessary by the defendant’s default, 
and tliat the defendant was not the owner of the improved rent. 
If the plaintiff is possessed of any facts to charge the defendant 
with a proportion of such repairs, lie must state them in his 
replication, (ii) 

Where two covenants in a deed have no relation to each other, 
the nonper forma lice of one cannot be pleaded in bar of an action 
for the breach of the oilier ; ibr the damages in the one case tuay 
not be at all adequate to the damage in the other, fr) But if 
the landlord is bound in law^ or equity to repair, and tlic tenant 
is obliged by a sudden accident to make tliose repairs to prevent 
further mischief, ho may set them off as money paid to the use of 
the landlord; and a court of equity will not interfere. (^) 

A release of all debts, duties, and demands, will not discharge a 
covenant to repair: but a release of all covenants might have 
that effect, (z) So an accord executed is a good discharge of 
damages, but not of a covenant. (//) It has however been said 
that accord and satisfaction by deed will operate as a release 
of a covenant when it is broken. (6) I'he accord, so far as it is 
requisite to satisfy a single breach of covenant, is good by parol, 
because it is a bar only pro tempore, and not u perpetual bar to 
the covenant; and the distinction taken is where a duty certain 
accrues by a deed at the making of the writing, as by covenant, 
bill, or bond to pay money ; there it is of the essence of the deed, 

(I) Adams V, Tapling, 4 Mod. 8S. (j^) Wcigal! r. Waters, 2 Ansir. 575. 

(«) Moore v. Clark, 5 Taunt 90. (z) Hancock v. Field, Cro. Jac. 1 70. 

(jp) Thomas v. Cadwallader, Willes («) Aldcu v. Blague, Cro, Jae. 99. 

4-6. Burroughs v. Hayes, Comb, 91. (5)Robard$ v, Stoker, Palm. 1 
Weigail r, Waters, 6 T. H. 488. 8ee Al. $9 . 
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a|id tberefo^e te avoided by maUer of as high a nature : bat ^ 

\Fhen ijp certain duty accrues by the deed, but a tort subsequent 
in conjuhctipn with the deed gives an action for damages, then 
accord by parol with satisfaction is a good plea, (c) 

In Cordwcnt v. Hunt, (d) the plaintiff as tenant of a farm covp* 
nanted with the landlord to fetch and bring all the timber, stone, and 
other materials, that should at any time during the continuance of ^ 
the term be wanted about the erecting of a threshing mill; and 
the latler covenanted to build and erect the same. The defendant 
pleaded that he began to provide the necessary materials for 
erecting the mill; and that, whilst he was so doing, the plaintiff 
desired him not to do the same, but to refrain from so doing till be 
should bp requested by the plaintiff: and, secondly, a licence; on 
special demurrer, these pleas were held bad. since the transactions 
pleaded, being by parol, amounted neither to a release, accord, nor 
satisfaction. 

Where (c) an action was brought against executor of tenant 
for life for the breach of a covenant to repair in the life of his 
testator, and the defendant pleaded that after the death of his 
testator it was agreed (hat he should quietly leave the premises^ 
in consideration of which he should be discharged of the breach 
in not repairing, this concord was held to be void; (for want of 
reciprocity according to Fenner J., because the executor had no : 
interest in the house, and had only a licence in law to carry off 
Uie goods) but the others held that if the time for leaving the 
house had been alleged in certainty, as for example to depart 
instantly, the concord might have been good. 

In an action for breach of a covenant not to alien the premises 
without licence in writing, the lessee may plead a licence in 
writing without shewing it: for no interest passes thereby, and 
perhaps the assignee may have it to protect his estate, (f) 

The plea of outlawry of the lessor is no plea in bar to an 
action on a covenant to repair, because the damages are uncer- 
tain, and tlierefore they could not be forfeited by the outlawry. 
Therefore where an action of covenant was brought for non- 
payment of rent, and also for not repairing, the outlawry of -the 

(i?) Blahe's case, 6 Rep. 43. 1 Fia, S. C. 1 Danv. Abr. 240 . pL 17. 

Abr. 130. (/) Walker r, Ballamy, Cro* Jac. 

(d) 2 B. Moore 660, 102. 

(c) Sanford r. Cutcliffe, Ydv. 124. 

S z 
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lessoi; 'was no answer, for it went to the whole Bcclatation; and, 
altbongh it might be a bar to the rent, it could not be so to the 
danmge for not repairing; and since it was entire, it was good for 
^neither demand. The defendant in such a case might before 
imparlance plead the outlawry in abatement, or he miglit {3ead it 
in bar of the rent, and in abatement to the repairs, (g) 

In covenant by the assignee of lessor against the lessee or his 
assignee, the title of the assignee is material and traversable : 
but any estate which satisfies the substance ef the issue will 
enable the plaintiff to recover. The words modo ei forma 
prout^^^ &c. are mere matter of form, {h) 

A right of action on a breach of covenant not secured by a 
penalty, and where the damages to be recovered are uncertain, 
is not bound by the certificate of a defendant who becomes a 
bankrupt after the breach of the covenant. The demand being 
an uncertain debt could not be so discharged. (0 

Where (k) an action of covenant was brought by the assignee 
of a term against the executor of the lessor fur a breach of a 
covenant for quiet enjoyment, it was held that satisfaction from 
the assignor of the term was no bar to an action against the exe- 
cutors, for the satisfaction was on different covenants. 

If the declaration state the defendant as assignee of all the 
estate in the premises, and it appears that he is assignee only of 
part, it will be a fatal variance. (0 As the plaintiff however 
cannot be supposed to be cognisant of the defendant’s title, it is 
sufficient to allege generally that the defendant is assignee without 
shewing quo jure; and therefore, in an action on the covenant for 
quiet enjoyment, evidence that the defendant is entitled as heir 
will support a declaration charging him as assignee, (m) And 
when the action is brought against defendant as assignee of a 
term, it will be enough to give general evidence, from which an 
assignment may be inferred, as possession or payment of rent; and 
it lies on the defendant to rebut the presumption, (n) 

Where (o) the covenant was that the lessee at Michaelmas, 

(g) CIcrkc e. Scroggs, S Lutw. 1510. (fc) Whitway v. Pinsent, Styl. 500. 
(ft)Carvick v. Blagrave, I Brod. <0 Hare t?, Gator, Co wp. 766. 
and Bingh. 531. (m) Deridley v. Custance, 4 T. B. 

(f) Bannister v. Scott, 6 T. R. 480. 75. 

Goddard t\ Vanderheyden, S Wils. (n) Hare v. Gator, supra, 

(o) Hingcn ©. Payn, Cro. Jac. 475. 
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being thp end of the terin, or after, on re<|ue$t would deliver up 
the possession to the lessee or his assigns, and the lessor before 
the end of the term had by deed enrolled bargained and sold the 
reversion to J. S. and J«D.; and the breach assigned was that 

J. S^ and the next day after Michaelmas day came to the 

house, and required the lessee to deliver possession which he had 
not done, and thereupon issue was joined ; it was held that a 
demand by one would support the issue, both claiming under the 
jsame title; so a delivery to one would have been a delivery to both* 

If the issue joined between the parties be whether the de- 
fendant built houses by a certain day, and according to his cove- 
nant, evidence that he completed them before a later day, to which 
the parties afterwards agreed to enlarge the time by parol, will 
not support the issue, (q) 

In covenant for rent upon a lease from A* to B., where the 
issue was whether C. (whose title both admitted) demised first 
or to another person, C. was held to be a competent wit- 
ness to prove the point in question : for the verdict could not be 
given in evidence for him in any other action, it being a record 
between other parties, (r) So, in an action at the suit of (he 
lessor against the lessee for not cultivating a farm according to 
the covenants, a sub-lessee is a competent witness for the de- 
fendant. (s) 

In covenant for payment of rent, the sum being certain, it is 
110W the usual practice, where the judgment is by default or on 
demurrer, to refer it to the master to compute what is clue, which 
mgy be done by him as well as by a jury, and that without putting 
the parties to llie expense of a writ of inquiry, (t) So, if an 
action be brought for nonpayment of rent and not repairing, on 
motion to bring so much rent into court, it may be referred to 
the master, and process staid as to that, (le) 

Wiiere (x) an action of covenant had been brought in London 
not repairing hedges, and for not ploughing lands in Herts, 
a writ of inquiry of damages to the sheriflTof London was held to 
be good, because the covenant was made (here. 

(q) liUtier v, Honaud 9 3 T.R. 590. ] Salk. 596. 

(r) Bdl tr. Harwood, 3 T. K. 308. (ii)x\noii. 1 Wilb. 75, Pawiett v,; 

(*)Wishaw V, Barnes, 1 Campb. Heallificld, 12 Mod. 95. coirfra. 

K. P. C. 341. Sioitb V, BaUcii, Cro. Jac. 149, 

(0 Byrom t\ Joluisoo, 8 T. R. 4lo. 
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Where (^) Ihe covenant is by the lessee for hiroaelf and his 
execjiilc^lil and Kis are sued as executors on a covenant 

fo rejpair, the judgment can only be de lionis iesiatorh^ although 
the house has been burned down by the negligence of the exe-* 
cutors. So where (s) the plaintiffs sued as executors on a cove* 
iiant to provide timber for the repair of the demised premises, 
upon a demand made afier (he death of their testator ; it was 
held they were not liable to pay the costs of a judgment as in the 
case of a nonsuit ; because, though the breach happened in their 
own time, they could only declare on the contract made by their 
testator. 

Where (w) freehold premises are on lease, and the reversion is 
limited to A. for life, with remainder over in tail or in fee, on a 
breach of covenant A. can recover damages commensurate only 
with his estate, and the remainder man may have his action for 
the injury to the inheritance. So also the grantee of the rever- 
sion can recover damages for want of repair only from the tiiftc 
of the grant. If the lessee repair pending the writ, although the 
suit do not abate, yet it w ill qualify the damages. (&) 

Where (c) in covenant against the lessee upon a lease, reserving 
an increased rent for every acre of meadow converted intojiilage, 
the jury by their verdict bad given damages instead of the in* 
creased rent, the court said that the verdict was erroneous, 
although it might be consistent with the justice of the case; and 
therefore granted a new trial; and, secondly, the judge having 
expressly directed the Jury to find damages to the amount of the 
increased rent, the court granted the new trial with payment of 
costs. 

Where (d) a lessor had covenanted for quiet enjoyment, and 
devised his estate in trust for payment of debts, and the lessee 
after eviction recovered against the executors ; it was held on a 
bill in Chancery against the executors for an account, that this 
being a specialty debt should bear interest. 

In some cases the lessor may have a preventive remedy in 

(y) By. 324. a. ib)S I-eoa. 51 . pi. 72. 

(a) Cooke v. Lucas, 2 East, 395. (c) Farrani i». Olmios, 3 B. and A. 

Taltersall 'e. Groolc, 2 B. jind P. 255. 692, 

(<i) Ev«iyo Kadish, I Holt N.P.C. (d) The Earl of Bath t>. The Earl of 
543. Bradford; 2 Vez. 587, 
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equity to restrain by injunction the breaches of covenants 
Where (e) the lessee for instance covenanted to spend all the 
hay and manure on the premises^ the court is said to have 
granted an injunction to restrain the breach of this covenant/ 
In another case, (/) however, it is said that the carrying nff straw 
and manure is only a breach of contract; and that the remedy by 
injunction before answer is only to be granted where the injury 
is irreparable, as where the tenant threatens to plough antient 
meadow, which on the face of it is waste* 

It is clear that in such a case as the one last mentioned equity 
would interfere. Equity will also interfere to restrain the break- 
ing up of lands into tillage, which have been laid down in grass, 
when it is contrary to any express covenant to that effect, (g) or 
even upon a covenant to manage the farm in a husbandlike 
manner. (/O 

These are cases of express covenants ; but the analogy does 
not hold in the case of implied agreements, where the remedy at 
law is not by action of covenant. As for instance where a tenant 
after the expiration of his term holds over, which prima facie 
is a holding upon the terms of the original lease. In such .a 
ease no action of covenant would lie: but the landlord might 
bring an action on the case, declaring specially on the implied 
agreement, with an averment that the plaintiff was ready to perform. 
Ills part. Lord Eldon said, that on such implied agreements 
there would be considerable hazard of impeding a man in the 
exercise of bis right, if the court were to act by reference to 
those cases in which there were express covenants : although at 
the same time his lordship admitted that payment of rent at the 
same period is evidence of holding not only on the same terms,, 
but further subject to the same covenants and agreements ; even 
if there is a course of husbandry provided by the lease running 
through one or two years, (i) 

Where (A) a tenant defending an ejectment brought by bis 
landlord makes de&ult at the trial, and uses the interval to do all 

(e) Grant i». Lord Belfast in Ch. 6 Ves. 106, 

1796. (ft) Drury v. Molins, ^ Vcs. 328, 

(/} Johnson e. Goldswalne, 3 Anstr. (/) Kiinptoii «. Eve, 2 Ves. and 
749. Longman v, Calliford, 3 Anstr* 352. 

645. (A:) Lathfopp v, Matsli, 5 Vo& 259. 

(g) Lord Grey dc Wilton v» Saxon, 
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t%ie mis^ltief he can by breaches of covenant and wilful waste ; 
the couif will grant aA injunction on motion, or in vaeatibn by 
petition : but it has refused it, where no ejectment has been 
brought. 

Where, {t) after service of a writ of injunction, the defendant 
disobeyed the order of the court, it was ordered on hiotion and 
affidavit that on a personal notice of motion to the wife Of the 
defendant, he should stand committed for the breach of the 
injunction; and the service of the notice of motion on the wife on 
the demised premises was deemed good service. 

Common covenants in husbandry cannot be decreed to be 
specifically performed in equity. Therefore a demurrer has been 
held to lie to a bill for specific performance of such covenants, as 
to repair hedges after the expiration of the lease, and for an 
account of loppings cut, and dung removed by the tenant, (m) So 
the specific performance of a covenant to make good a gravel pit 
has been refused. In this case complete justice might be done at 
law : but specific performance is decreed only where the party 
cannot be satisfied any other way. («) Rut courts of equity will 
decree a specific performance of covenants to rebuild, (o) And 
recently the court decreed the execution of a covenant to build 
a bouse of an elevation corresponding to the surrounding 
houses, (p) 

Equity will not interfere to interpret the reasonableness or 
unreasonableness of covenants; therefore where, (9) in a lease of 
lands renewable for ever, the lessee covenanted that be and his 
heirs should with all their femily live on the premises, during the 
contmnance of that and every other lease, and whenever they 
should fell so to do, an additional rent should become payable 
with tbe usual remedies by distress and entry to compel payment ; 
this was held to be properly triable at law, where the unreasonable' 
ness, illegality, or waiver, of such a covenant were proper ques- 
tions. Again where (r) the lessee covenanted not to plough any 

: (QFuIteney v.ShcltOD,6Ves.260.n. SIS. Beit’s Suppl. to Vcz. 15. 

(m) Rayner v. Stone, 2 Eden 138. (p) Fraakiju «. Toton, S Madd. 

(m) Flint e. -Brandon, 8 Yes. 159. Cb. Ca. 460. 

Brrington v, Aynesley, 2 Bro. Ch. Ca. ( 9 ) Ponsouby v. Adams, 3 Bro. P. C. 
341. 431. Toml. 

(o) Allen t. Harding, 2 l!q. Ahr. 17 . (r) Rolfc e. Peterson, 2 Bro. P- C- 

Phe City bf London r. Nasb, 3 Aik. 436. Tomb 
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ancient meadow,' and if be did to pay an additional rent of 51 . im 
acre; tbia additional rent not being a penalty, but a liquidated! 
satisfaction fixe^ upon by the parties, equity could not ijHerfere to 
restrain an action for the recovery of it. 

bi the case of Smith «. Morris, (r) however, the'iessee of a 
collieiy, which became no longer worth working, offering to pay 
for all (be coal that could be got, was relieved against the future 
rent, and the covenant to work the colliery on condition that 
the plaintiff should surrender the lease. The master .of the 
rolls admitted that if parties enter into legal contracts, they ar<f 
bound to fulfil them : but if such contracts were enforced for 
(he purpose of vexation, equity might properly interfere. So 
where, (1) in a lease of a house adjoining Vauxhall gardens by the 
proprietors of the gardens, there was a covenant not to carry ou 
the trade of a victualler, retailer of wines, and several other 
trades therein specified, nor generally any employment to the 
injury of the proprietors ; although the court in the first instance 
granted an injunction to restrain the breach of this covenant, in 
the nature of specific performance ; yet, on the answer coming in, 
it appeared that the proprietors knew the purpose for which this 
house was taken, went over it with surveyors, recommended 
tables to be put up for the accommodation of customers, and 
consented to round off some of the palings in order to make the 
house more public. Also after the house was opened, the, lease 
not having been executed, the tenant refused to execute it with 
the covenant in question, unless the proprietors would consent 
that the trade he carried on should not be considered a breach of 
covenant; and a memorandum to that effect was prepared and 
signed; and then the lease was executed, and the business was 
carried on for several years. It was denied moreover by the 
defendant that the house was resorted to by persons from the 
gardens, it being chiefly frequented by hackney coachmen, me- 
ehanics, &c. Upon these circumstances the court thei-eforc, so 
far from continuing the injunction, rather doubted whether a bill 
might not be brought to prevent the lessors from suing on this 
covenant at law. 

bo, although it be generally (rue that equity will not decree a 

(«} 3 Bro. Ch. Ca. 3 1 1 . * Batretl r, Btagravc, 5 Yes. 555. 

6Vcs. lot. 
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specific delivoiy of chattels, where compensation may be made in 
damages ; yet where (u) the plaintiiT held a farm of the defendant 
on a lease for seven years, at the rent of 1000/. per amumj and it 
was agreed that the defendant should make advances to enable 
the plaintiflT to cultivate the farm to the extent of 500/., for 
which sum it was agreed he might be in arrear, and if the arrears , 
should be at any time above that sum, the landlord should be at 
liberty to enter and sell all the cattle, crops, and personal estate 
on the premises, and disputes having arisen between them, the 
defendant entered upon the farm and took possession of the stock, 
with a view of putting his remedy in force by a bill of sale ; upon 
which the tenant brought the bill (or an injunction and a restitu- 
tion of the stock and eflccts : the court interposed in this case. 
The circumstance, it was observed, of a trust by way of deposit was 
not required in this instance to fiirnisli the principle on which the 
court might be compelled to interpose ; (r) for the law would make 
the defendant a trustee, and by the express contract ho would be so. 
The simple ground of this bill was thett the tenant had bargained for 
the enjoyment of the farm for the purpose of agriculture, and for 
the enjoyment of the stock for seven years ; for that must bo tlio 
efibet of the stipulation, to be debtor to bis landlord during tho 
term, who might otherwise lay hold of it for rent, and under tho 
bill of sale for other money due : and he was debtor on both 
accounts. There was no doubt that at the hearing, if the land- 
lord had appeared to have entered without right, the court would 
have restored the estate for the remainder of the term ; and, find- 
ing the same person in possession of (he stock under the same 
wrong, W'ould have undoubtedly decreed him to account for and 
deliver the whole. In this case the bill proceeded on the ground 
that, when tlie defendant took possession, the plaintiff did not 
owe upon all accounts the money stipulated ; and the court inter- 
fered because neither the defendant nor bis agents would make no 
distinct affidavit that the particular sum in question, or what 
sum, was due. His right to take possession of these chattels 
depending on the same question as his right to take possession of 
^he farm, the court would not do justice by permitting him to 
dispose of the stock. He was trustee of both ; it was an entire 

(tt) Nuibrowa v, Thoraton, 10 Ves, {jt) Fells v. Read, S Vcs. 70. Arua- 

dell a. Phipps, lo Vcs. 199 * 
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contract, and the enjoyment of the chattels was requisite to the 
enjoyment pf the estate. 

Where there is a covenant in a lease that if the lessor shall 
be minded to sot out part of the premises for a street or streets, 
or to set or sell any part ta build upon, he may resume on cer- 
tain terms; if the lessor resume bond fide with the intention to 
build, though that intention cannot be acted upon, yet there is no 
equity for the tenant. lnollccase(^) the land resumed was wanted 
for the purposes of a canal company ; therefore, warehouses and 
wharfs were considered within the moaning of the covenant ; and 
the lessee was allowed a compensation for the land covered with 
water. As to towing-paths and the banks of the canal basins, 
although strictly subjects of compensation,'^ the court would not 
allow a reference to the master on that account. 

It seems to be a question whether a Court of Chancery can 
relieve by allowing an equitable set-ofT to a demand for rent. 
The policy of the law does not permit a set-off against a distress 
for rent; where, therefore, the claim of set-off is founded on a 
legal demand, a court of equity roust follow the law. (z) 

To support a bill of interpleader by a tenant, the two parties 
must claim the same rent in privily of tenure and contract, as in 
the case of mortgagor and mortgagee, trustee, and cestui que 
trust (a) So a bill of this nature may be filed in any case 
where the landlord by his own act subsequent to the demise gives 
title to another : (b) but where (c) one claims a certain rent, and 
another claims unliquidated damages for use and occupation, the 
tenant cannot make them interplead. 

Where (d) the tenant filed a bill against several sets of annui- 
tants who had distrained for rent, it was referred to the master 
to settle the priorities of the annuitants : but the tenant was 
held clearly entitled to his costs out of the rents paid in ; and 
that without waiting the event of the suit, because the idea of 
an interpleader presumes the right of the plaintiff to be para- 
mount to the rights of the interpleading parties. 

(y) Gough V. The Worcester and. {b) Cowtm v. Williams, 9 Ves. 107. 
Blrh/'^gham Canal Company > 6 Ves. Clarke r. Bync, 13 Ves. 383, Mitf. 
354. Tr.Pl.47. 

(a) Townrow v, Benson, 3 Madd. (r) Johnson r, Afkiiison, 3 Ansir. 
Ch. Ca. 203. 79 ^. Smith Targctt, 2 Ansti*. 629. 

(a) 2 Ves. J. 312, (d) Aiigcll r. Haddou^ 16 Ves. 202. 
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In Ao^lvsion sometUng ^oald be said of bonds for tbe.perforin> 

. ance or^ntenants. In the old cases a great deal of doubt seemK 
to have prevailed as to tte point, whether ret;| should he de* 
inanded previous to suing on a bond for the payn^cnt of it.. It 
seems, however, to be the better opinion, that if a lease contains' 
no express covenant for the payment of rent, but the bond be to 
observe the obligations and agreements of the lease generally, 
there the nature of the rent is not altered, so as to do away with 
the necessity of a demand previons to suing on the bond : but if 
there is an express covenant to pay the rent, or if the bond ex- 
pressly mention the payment of rent as part of the condition, 
there the nature of the rent is altered so far as to render a 
demand unnecessary to give a right of action ; but it does not so 
totally cbrnige the nature of the payment, as to compel the lessee 
to seek the lessor any where but upon the land ; for the payment 
is still rent, and the tender must be made on the land, (e) 

Wliere (/) one bound in an obligation to the Queen sold bis 
land, and the purchaser made a lease for years rendering rent, 
^and the lessee was bound in an obligation to pay it, and then the 
hnd was extended; it was held that the condition of the bond was 
saved, because the crown came in by title paramount. So, if part 
only had been extended, the residue only need have been paid to 
the lessor. 

The bond is only co-extensiyc with the lease ; therefore, if the 
lease by any means is determined, the bond is functm officio with it. 
Where, (g) however, the condition of the bond was to pay lOl. 
yearly to a stranger for seventeen years, the period or term 
demised, and the lessee surrendered, the lessee was nevertheless 
bound to pay the 10/., because his estate was in esse as to the 
stranger, and he might have enjoyed if he had chosen to do so. 

■ In ddbt on obligation to save harmless against rent claimed by 
a stranger, the proper plea is not that the rent is not due, but 
that the obligee has not been damnified : (//) but if the defendant 


(c) Andrews i>. Wood, Cro. £liz. 
838. Baker v. Spain, Via. Abr. Cond. 
864. pi. 10. S. C. Hob. 8. S. C. 1 
Browul. 76. Anon. Oodb. 96. Pplson 
e. Warren, Palm, 490, Chapmmiv. 
Chapman, Cfo- Car, 76. S, C. Hutt. 
90. Speigl v. ghtrcb, Cro. Eiiz. 829, 


Spccket V. Shore, S. C. Moor. 636. 

if) Sir W. Pcckham's case, Sav. 
132. 

(g) Ford V. Hollingborough, Cro. 
Eiiz. 313. 

(/») Sav. 90. 
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plead he has exonerated and kept harmless, he niust shewing, 
ivhieh is hot necessary in a plea of non damnificittus : (Jk) for tiie 
one is a negative, and the other an affirmative'issue* 

If the lessee for years be bound to deliver up possession to the 
lessor, bis heirs or assigns, at the end of the term, and the 
lessor bargains and sells the reversion, the lessee is bound to take 
notice of such assignment : and, if he refuse to deliver the pos- 
session to the assignee of the reversion, the bond is forfeited 
thereby. (/) So if the reversion be sold to two, and one demands 
the possession, the bond is forfeited, {m) 

In an action on a bond for the performance of covehanls 
after a breach, judgment in covenant, and a suggestion of damages 
to be assessed on a writ of enquiry by a jury, need not be 
proved. («) So if the lessor be bound in an obligation for title 
or quiet enjoyment, and the plaintiiT leply nil hdbuit in tmementis 
to a plea of performance, it is well assigned without setting forth 
an actual eviction, (o) 

The jurisdiction of courts of equity on penalties is of very 
high antiquity. The legislature now has afforded the same bene- 
fit to defendants in actions at law. By stat. 8 and 9 W. HI. c. 1 1* 
s. 8. it is provided, that in ca^ the defendant after judgment 
entered according to the act, and before execution executed, 
shall pay the damages arising from breaches of covenants with 
costs of suit, execution may be staid ; or if the defendant has 
been taken in execution, then on payment of such damages and 
cosfs, and the expenses of the execution, he may obtain his dis- 
charge: but that the judgment shall remain to answer any further 
breach, and on such further breach or breaches it may be revived 
by scire facias against the defendant, his heir, terretenants, exe- 
cutors or administrators. It is now settled that it is not matter 
of election in the plaintiff to proceed under the statute, (p) but 
that the directions of the legislature are compulsory; and he must 
therefore so proceed, (g) 

(7c) Horsenmn t>. Obbins, Cro. Jac. 616. 

634. (p) StSandO W. IIL c. 11. S. 8^; 

Poph. 136. Irish st. 9 W. III. c. 3b. s. 8. / 

(m) Uingen v. Payn, Cro. Jac. 476. (q) Uolcs ??, Koscwell, 5 T. R. 5S8. 

(?*) Collins V. Bybot} l Esp. N.P.C. Hardy v. Bern, ft T. R. 636* V^akot 
157. ,s Coulding, 8 T. R. 1245. 

(o) Odingley i\ England, 3 Kcb. 
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ir. Tlie action of ivaste lay^ aMbe common law, against tenant by 
the curtesy, tenant in dower, and guardian in chivalry, because 
these were estates created by law : but it did not lie against lessee 
for life or years, or any tenant by grant or contract, b^use it was 
supposed that the grantor could provide against the commission 
of waste by the terms of his grant, (r) The statute of Glouces* 
ter (f) at length gave this action against the lessee for life or years, ^ 
and also against their assignees for waste done during their enjoy- 
ment of the estate, (t) 

By the stat. II Hen. VI. c. 5., where tenants for life or years 
assign their estates, and continue in possession, and take the profits 
and commit waste, an action of waste may be brought against 
them in those cases, where they were punishable for waste before 
assignment over. 

If the lessee for years assign one moiety to one person, and the 
other moiety to another, although one of the assignees only com- 
mit waste, yet the action shall be brought against both. So if the 
lessee underleases, and the underlessec commit waste, the action 
shall be brought against the lessee for the whole, {ii) 

No waste will lie against an executor for waste done in the life 
of his testator, because, being a |ort, the right of action is extin^ 
guished with the person committing the tortious act. (x?) 

An executor de son tori of a term is liable to waste ; and, if a 
recovery be had against him, the rightful executor has his remedy 
against the executor de son tort: but he has none against the reco- 
veror; and this is said to be no hardship to the creditor, because 
it is a devastavit in the executor de son tort, (x) 

No action of waste lies against the tenant at will for permissive 
or voluntary waste: but if be commit voluntary waste, a general 
action of trespass will lie against him, because such acts amount 
to a determination of the will, and the lessor shall have trespass 
without entry, (t/) 

If a lessee for years bequeath his terra, and then the executor 
commits waste, and then assents to the bequest, waste will, not* 


(r) e liwt 300 . 

(tf) stat 6 Sd. 1. c. 5. 

(t) Sanders Norwood, Cro. £iiz. 
eS3. 

(tt) l Browal. 237. 

(v) 2 Rdll. Abr, 828. pi. 7. 2 Inst. 


302. 

(s) The Mayor of Ipswich v, John- 
son, 3 Mod. 90. 2 Show. 457. 

(.v) Lady Shrew^ury's casey^S Rep. 
1 3 b. Walgrave r. Sosner^t, 4 Leon* 
167. 
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ivithstanding/Ue BgainBt the executor for the waste committed dlifi^^ 
ing the time he was in possession. 

If a feme tenant for life marry, and her husband commit wasted 
and then his wife dies, the baron is dispunishable, for the writ is ^ 
quart communi consilioy Spe* provisum e$t quod non Uceal alicut 
vastum sive desiructionem facere^ de ierris sibi dimissis ad terminum 
•mtcdvel annorum.ia) 

The action of waste can only be brought by him who has the 
immediate reversion or remainder in fee, or in tail, to the disin* 
heritance of whom the waste is alleged to be committed ; there- 
fore, an intermediate remainderman for life, at the same time that 
be prevents the reversioner from bringing the action, cannot have 
it himself ; nor can any one have it who had not an estate of in- 
heritance at the time of the waste committed : therefore, an heir can- 
not bring the action for waste done in the time of his ancestor, (b) 
But ill Btat. 20 Edw. I. st. 2. (c) it is ordained that every heir, 
whether of full age or otherwise, w here the ancestor has brought 
waste, and dies before judgment, and the heir aAerward brings 
waste, shall recover for the waste done in the time of his an- 
cestor. So also, if the estate were out of the reversioner by 
wrong, and then he recover it back again, the law gives him the 
action for waste during the disseisin, (d) So in the case of a bishop 
ader restitution of his temporalties, if the tenant holding by the 
demise of his predecessor commit waste during the vacancy, the 
succeeding bishop shall have the action, although he had nothing 
in the land during the time the waste was done. It has been 
thought that this last case was by force of the stat. of Marie- 
bridge, c. 29. (e) against depredations on the possessions of 
ecclesiastical persons : but that opinion appears to be erroneous, 
because that statute only extended to ecclesiastical persons regu- 
lar. (/) 

Where (gf) tenant for life was, with tenant in tail in remainder, 

(z) Saundcr’s case, 5 Rep. 12. a. (d) Co. Litt. 356. a. 

(a) Cliftou’s case, 5 Rep. 75. b. (e) F. N. B. 112. 

(5) Co. Litt. 53. a. 2 Inst. 305r' (/) 2 Inst. 151. Garth v. Cotb^ 1, 

(c) But see as to tliis statute which Dick. 183. Year-books, 39 Ed#* Ht. : 
is called an ordnance, and is said lo 15. 2 Hen. I V. 2. And 2 Roll, Abr. 
have been repealed, 2 UolL Ahr. 8, 24. 

824. pi. 9i, and the Year-book, 2 Heu. (5:) Owen’s case, Moor. 220. 

IT. 3. B. 
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and the tenant in tail bargained and sold the reversion in fee^ and 
levied ;a;, fine accordinglyi and in waste the grantee stated the 
fine without alleging the proclamations, the court held that it 
should be intended that there were no proclamations; and, there* 
fore, the grantee could not recover, because he was only tenant 
Ibr the life of tenant in tail : for it was no discontinuance. 

A remainder for years will not prevent the action against the 
particular tenant by the owner of the inheritance. (A) And if 
there be tenant for life or years, with remainder for life, remain- 
der over in fee, and after the particular tenant has committed 
waste theintennodiute remainderman for life dies, the reversioner 
may have the action of waste. («} So if (t) tenant in fee lease 
for years, and then convey the reversion to the use of himself 
for life, without impeachment of waste, remainder over in fee; 
if the lessee for years commit w^aste, he is not dispunishable for 
pi after the death of tenant for life : but if a tenant for life $am 
waste make a lease for years and die, it seems the lessee is dis- 
punishable for waste done in the life of the tenant for life, because 
the lease for years was derived out of an estate dispunishable for 
waste. 

If there is a lease for life oryears with rcniaindor to baron and 
feme in special tail, and the feme dies without issue, the baron 
cannot maintain waste. (/) So it seems if the estate tail be in 
contingency, as where it is limited to the baron and fenje and the 
heirs of the body of the survivor, neither of them can have waste. 

Regard also in this action must be had to the continuance of 
the reversion in the estate, that it was at the time of the waste 
done; for if after waste committed the reversioner grant over his 
estate, although he take back the whole estate, yet is the waste dis- 
punishable: but if tenant in tail sudor a recovery, this does not alter 
the privity, because it has been solemnly determined that where the 
use of a recovery is declared to tenant in tail and bis heirs, this is 
the same use and the same fee, only delivered from the restraint 
imposed by the statute De donis. (m) Where, liowever, the state 
of the reversion is so altered by the act of the reversioner, as to 


(ft) 1 Brownl. 240. 

(i) PagcTs case, 5 Rep. 78. b. 

(ft) Bray d. Tracey, W. Jon. 51. 

(/) Moor. 18. pi. 04. 

(w) Lora Derwenlwatefs case, Hih 

r 


6 Geo. I. Abbot v. Burton, 2 Salk. 
590. Martin d. Tregonwcll r. Strachan, 
2 Str. 1179. 1 WUs. 260. 4 Bro.P.C. 
4S0, 
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preclude tins remedy, liiA property in the timber severed before 
remains notwithstanding^, and he may maintain trover for it. 

The action of waste may be brought either during the term, or 
after the expiration of it ; and hence arises the distinction of 
waste in the tenet and in the tenuiL In the first case, by the sta- 
tute of Gloucester, the remainderman or reversioner is entitled 
to recover the place wasted, together with treble damages : but 
in the latter damages only are tlie object of the suit, since the 
interest of the tenant in the land is at an end. 

Tenants in common, if they join in making a lease, they must 
join in action of waste, though they claim by different titles, (n) 
It is said, however, to be the better opinion that, if the reversion 
be granted, one moiety to one person and another moiety to an- 
other in severalty, they cannot join in waste in the ienet^ because 
they claim by several titles, (a) 

If there are two coparceners, and one lease her moiety to one 
person, and the other to another, they have several actions of 
waste : but if both the leases come into the hands of one -assignee, 
and one coparcener sell her share to the other, one action of 
waste may be brought on the two demises, (p) 

Where (?) one seised in fee made a lease for life, and died, 
leaving his two daughters his heirs in coparcenary, and the lessee 
committed waste, and then one of the daughters died, leaving a 
daughter, and the lessee committed more waste, it was held the 
aunt and niece might join, and should recover the place wasted, 
and treble damages in their own time, and the aunt should 
recover treble damages for waste in the time of her and her 
sister. 

One tenant in common cannot maintain waste against another 
tenant in common in possession of the whole, by a demise of a 
moiety from the first, for cutting trees of a proper age and growth : 
but, in another form of action, he is entitled to recover a moiety of 
the value of all the trees so cut. (r) 

No action of waste lies in London by the statute : but they can 
bring action of waste in the hustings court by custom. (^) So 

- 

(H) Hart V. Hill, Cro. Bliz. 357. Bliz. 2‘JO. 

Moor. S88. Curtis v. Bourn, 8 Mod. ($) Co. litt. 53. b. Bro. Abr. Wwte, 
61 . contra, 41, 

(.) Moor. 40. pi. 1S7. (r) Martin v. KnowlfS, 8 T.R. 145, 

(p) Warneford v. Haddock, Cro. («) Bro. Waste. 80. 

1 
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also it do^s hoi lie by the force of the statute in aii^ieht dehile^l 
ill default of tbe grand distress (s) they cannot make a wjrit 
tO 'tfae sheriff to inquire of the waste as the statute directs, (i) 

Waste appears to have been considered a tortious act, before 
the statute of Gloucester, both by the statute of Marlebridge,(£t) 
and other books, it being in derogation of the fealty which every 
tenant owes to his lord* By the statute of Marlcbridge a prohi- 
bition lay at the common law against the tenant for life or years, 
as well as against tenants by curtesy, or in dower, (or) But by 
stat. Westminster 11. (^) it is provided that there shall be no 
prohibition, but a writ of summons, attachment, and distress 
peremptory. In default of appearance on the distress the plain- 
tiff shall have judgment and a writ of inquiry. An essoign, how- 
ever, lies asm qiiareimpcdit; and the process shall be executed as 
inquare impedii^ returnable from fifteen days to fifteen days. On de- 
fault of appearance on the grand distress, the sheriff is directed to 
go to the place wasted, and make inquisition; and, after inquisition 
returned, the court shall give judgment as on the stat. of Glou- 
cester, c. 5. 

Tbe writ must be where the land lies. The declaration in 
waste must shew how the plaintiff is entitled to the inherib' 
ancc;(;s) and if it be the inheritance of the wife, it must be 
laid, as the fact is, to the disherison of the wife, (a) The de- 
claration must also state the quantity and quality of the waste : 
but the plaintiff need not prove the whole, because he may recover 
damages jpro iarito, (b) Waste in trees, however, will not support 
an assignment of waste in land, (c) But where (d) the plaintiff 
assigns waste, sale, and destruction, if the jury find no sale, it is 
not material, if they find particular acts of waste. 

The plea of nut waste is the general issue, which admits 
nothing; and, therefore, the plaintiff must prove his title as laid 
in the declaration, and also the kind of waste stated in it. The 
defendant may under the same issue give in evidence any thing 
which proves the acts assigned to be no waste, such as tempest, 

See as to this expression, Booth (a) 2 Roll. Abr, 832. pi. S. Anon. 

Actions, 11. Sec also l Freem. 343. 

(#) Bro. Ant Demesne 20. 2 lost. 229, (A) 2 Roll. Abr. 832. pi. 1,2. 

(tt) Stat. 52 Hen. lib c. 23. (c) Owen’s case, Moor. 220* Moor. 

(^) Bract 217, 316. 73. 

(y) Stad. 18 Edw. 1. c. U. C<0 Green v. Cole, 2 Saiind, 252- 

(ar||| Co. tilt 285. a. 
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lightning, or»tfae |ike ;(e) or that the plaintiff himseir committed 
it(fj So where waste was assigned in cutting ten oaks, it was 
held that the plaintiff might give in evidence that he merely shred 
and lopped them (g) If the defendant does not confess the waste, 
the i^iaintiff is entitled to a view. (A) And if the action be for 
cutting down a certain number of trees, proof of a smaller number 
is sufficient ; for the issue is waste or no waste, (z) 

Where the defendant has cut timber for repairs, and uses 
it accordingly, or for necessary botes, he must plead it spe- 
cially. (A ) So, if the lease was without impeachment of waste, or 
if thedeA ndant repaired before action brought, (in which case the 
plaintiff is entitled to a view' by the jury, (/)) or if the defendant 
obtained the licence of the plaintiff to cut timber, or the premises 
W'ere in snch a ruinous state at the coromencemeut of the lease that 
the defendant could not repair them ; these are matters of justifica- 
tion and excuse, and therefore must be pleaded specially. If the 
tenant repair after action broughtv it is no bar to the action. ( 772 ) 

If $!ie jui v find u verdict for the plaintiff^ and give damages 
under forly pence, it seems judgment shall be entered for the de- 
fendant on tJie principle of dc minimis non curat fex/ yet waste 
to the damage of three shillings and four-pence is waste; and 
several particular wastes may amount to a sura sufficient to main- 
tain the action, ( 7 /) 

Costs were not originally recoverable in this action, but only 
treble damages; because the action was by force of the statute of 
Gloucester; but by the stat. 8 and 9 W. III. c. II. s. S.(o) in 
all actions of w’aste, where the single value or damage found by 
the jury shall not exceed twenty nobles, the plaintiff obtaining 
judgment after plea pleaded, or demurrer joined, shall likewise 
recover his costs of suit; and if the plaintiff be nonsuited or 
Bufler a disconiiiiuancc, or a verdict pass against him, the defend- 
ant shall have his costs, and have execution of the same. 

(e) Co. Lilt 283. a. Danby v. Hodgson, 3 Lev. 323, 

(/) Year book, 5 Hen. IV. 2. b, (l) VVhelpdale’s case, 5 Hep. 119. a. 

(g) Dy. 92. a. pi. 16. g hist. .306. 

[h) Slrode v Osborne, 1 Show. 3. (w) o i„st. .307. Dy. 276. a, ! ; 

(») Co. Lilt. 282. a. 2 Roll. Abr. Leon. 67. ^ - 

706. lit. Vend. C. 40. 1 riiill. Ev. (n) Harrow-School t». Aldcrl^on, 8 

21^. B. and F. SC. 

(A ) Leigh V. Leigh, 2 Lutw. 1546*. (o) Irish stat. 9 W, III. c. 35. s. 3. 

3 A 
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If ah i&lbnt or feme covert do wairte, and the lee^r recovers, it 
witt bind them, because the statute gives the place wasted. So if 
lessee for life make a lease for years, and then enters and does 
i waste, the recoveror shall avoid the term, (p) 

The action of waste has in modern times given way in a great 
measure to an action on the case in the nature of waste; which is 
considered a more useful form of action ; and, although the place 
wasted cannot be recovered in this action, yet, as in every demise 
by deed, a proviso may be introduced for re-entry on commission 
of waste, there is in most cases little inconvenience on that 
account. On the other hand, it is a^miore convenient mode of re- 
covering damages ; and the plaintiflT is in all cases entitled to his 
costs, which be could not always have in an action of waste, (q) 
Another advantage is that it may be brought by him in remainder 
or reversion for life or years, without any special covenant, by 
reason of the liability over to which such particular tenants are 
liable, (r) It is now the usual action for voluntary waste; and, 
even where the lessee has covenanted not to commit waste, the 
lessor has his election to bring his action on the case or on the 
covenant, (s) 

An action on the case, however, for permissive waste will not 
lie unless the lessee has covenanted to repair. It is true that the 
law will raise an assumpsit from the tenant to perform all the 
duties which it imposes on him, although there be no covenant to 
do so : but that principle does not apply to declarations framed in 
tort, as such declarations in waste must be. So case in the 
nature of waste cannot be brought for not occupying in a husband- 
like manner.(/) It seems, however, that the action will lie for 
permissive waste, if counts are joined for wilful waste. (m> 
Again, waste can only lie for that which would be waste if there 
were no stipulation respecting it. Therefore, where (v) there 
was a covenant that the premises should be put and kept in the 
same state of repair as A. B. put them into, as it was no waste to 
omit keeping them in the same repair as A. B. put them ilito, 

(p) Wbittingham's case, 8 Rep. (#) Kioiyside r. Thornton, 2 BL 

44. h. Hep. nil. 

(q) Jederson t». Jefferson^ 3 Lev. (/) Herne v. Bembow, 4 Taunt. 764. 

ISO. (tt) Gibson v. Wells, 1 N. R. 290. 

(r) Jeremy v. Lowgar, Cfo. Eliz. (v) Junes v. Hill, f Taunt. 392. 

461. West r. Trend, Cro, Car. 187. 
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case would liot fie. Sir W; D, Evans observes that if this and the 
former case be admitted as law, it may still be necessary to proceed 
in the formcn* way« He adds^ that the case of Harrow-School v. 
Alderton^ 2 B. and P. 86. is probably the only instance of an 
notion of waste in the memory of lawyers now living, (x) 

The law gives to the lessor the liberty to enter and see if there 
he waste ; and if he be prevented or disturbed in such entrance 
aiid view, he may bring the action without shewing in particular 
in what place the waste was done.(^) In general, however, he 
must state the nature of the waste ; and if he charges voluntary 
waste, be cannot give in evidence permissive waste, (a) 

It does not appear to be necessary to set out the title of the 
plaintiff or defendant : but this is only as between landlord and 
tenant; either where the action is brought by the immediate 
lessor, or by Ins heir or assignee against the tenant, whether 
lessee or assignee. Neither is it necessary to prove the whole 
waste stated, nor for the jury to find the particular circumstances 
of tl>e waste. The jury also may assess the damages generally, 
without finding a verdict for the defendant for so much as the 
plaintiff does not prove, (a) 

It seems that an action on the case will He by the lessee for 
years against his undertenant for so negligently keeping his fire 
tiiat the premises were burned, (6) though not against tenant at 
will, (r) 

If tin? lessee for years cuts trees and lets them lie, and after- 
wards carries tlieiii, so that the cutting and carrying away are 
diblincl acts, trespass vi et armis will lie against him, as well as 
waste, as a distinct properly has vested in the lessor with respect 
to the trees as chattels, (d) 


in most of these cases of waste there is likewise a preventive 
Temedy in erjuity by injunction, 'which jurisdiction appears to be 
of'high antiquity, (r) All persons who maybe consequentially 

(j*) Sec I Evans's Static 203, (r) ?. C. 12 Mod. 15. 

< 3 ^) HoiU iJ. Dowman, Cro. Jac. 4T8. (d) edall r. Udall, AH. 81. ; , 

<s) iiarris r. Mantle, 3 T. B. 307. (i?) Moor. 554. £q. Abr. 400. Lord 

{ m ) ^ 8auud. 252. c. n. by Serjt. Bathurst r. Burdon. See also Briuet. 

Wms. ib. 316. 

(5) Cudlip V Raudall> 4 Mod. 9. 

3 A 2 
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injtired jby the waste done miy have this remedy in equity* The 
court wil}, therefore, grant an injunction at the suit <^' tfae ground 
laii4idrd against the underlessee. (/) And a termor may have 
Bti^ an injunction against his lessee, (g) 

' So if one tenant in common bolds as occupying tenant to the 
other, the effect of that contract being to withhold from the 
other entry for the purpose of occupation, the tenant in pos- 
session may be restrained by injunction from commitifing waste. (A) 
In this last c«i.se there w as no remedy at law. So where there is no 
person in existence to whom a vested estate of inheritance is 
limited, a court of equity will interpose fur the benefit of the 
contingent remainder man, either at the prayer of the tenants of 
the particular estates which are vested, or of the trustees to 
preserve contingent remainders, (i) So although executory devi- 
ses and springing uses did not exist before the reign of Henry 
the Eighth, and consequently none of the rules of law respecting 
waste can be applied to them, a tenant in fee or bis undertenant 
may be restrained in equity from committing waste, if the estate 
of the lessor is liable to be defeated by any subsequent con- 
tingency within the period limited for the taking effect of execu- 
tory devises after a devise in fee. (1) 

Where however there are no trustees to preserve contingent 
remainders, there is nothing cither at law or in equity to prevent 
the tenant of the particular estate, and the owner of the absolute 
estate in fee, from combining to commit destructive waste, although 
there are intermediate contingent remainders; because in the 
mean time they have full power over the estate. (/) But the 
trustee of a term for a charity purchasing the reversion, although 
he may cut timber, cannot do so without making satisfaction to 
the charity, (m) 

The court will not stay waste, where the defendant may be 
immediately turned out of possession ; (/?) nor where, (o) as in 

(/) Farrant v. Level, 3 Atk. 723. Atk. 117. Poiilett t;. The Duchess of 

(g) Farrant t\ Lee, Ambl. !05. Bolton, 3 Ves. J. 374. 

Mobr. 71. pK 194. (m) Bays v. Bird, 2 P, Wms. 397. 

(h) Twort V. Twort, 16 Ves. 128. (w) Mortimer v. Cottrell, 2 Cox. Ch. 

' (if) Williams v. The Duke of Bolton, Ca. 205. 

3 P. Wins. 268. note 1. Ed. Cox. (o) Calvert v, Oason, 2 Sclio. and 

Kolunson V. Litton,^ 3 Atk. 209. Lefr. 561 
(/) GaHh V, Cotton, 1 Vex. 646. 2 
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Ireland, the tenant under A covenant for perpetual renewal may 
be considered as having a perpetuity ; for the whole inheritance 
being bound by the contract for renewal, the kbsor without a 
special reservation has no right beyond the condition of the 
tenure ; the lessor must tfr'reforc seek his remedy at law. 

The application formerly depended on privity of title acknow- 
ledged by the aiisw'cr; and if the plaintiff happened to state an 
adver^e title in the defendant, or the defendant by his answer 
denied the plaintiff's title, injunctions were always refused, or 
having been granted were dissolved : but now an injunction may 
be obtained before answer on bill filed with an affidavit, that 
waste IS intended to be done, on the ground of irreparable mis- 
chief, (p) But in such affidavit a particiilai title must be set out, 
and not merely a geneial title in feesimple. (q) I’he court, how- 
ever, will not stay waste in digging mines until answer or default 
in making it. (r) 

In Barrj v Barry (.i) the court refused an injunction to slay 
waste on the ground (hat flic acts of waste were of very small 
extent, and most of them committed some years before the com- 
mencement of tlie Sint. The mobt considerable were the cutting 
down a few elms of trilling value, and taking down part of a 
garden wall, which the defendant lepresented himself to have done 
with SI \ it*w to improcement. ?uch an excuse as this !as»t, how- 
ever, is elenri} inadiuisstblo ; and thc^ Ijord Chancellor expressed 
himself to that ellecl. 1 admit dko," observed his lordship, “ that 
a small degree of i>aste, (1 do not say the smalle.Ht) manifesting 
au intent t \ do more, will be sufficient for the court to act upon : 
but it will look at it in the manner in which tlie subject is viewed 
by the courts of hnv, and there the extent of the wa^te done is 
considered vcm\ material. Tlu^re is an authority at law, where a 
verdict having been found for the plaintiff, judgmenl %ias entered 
up for the defendant on account of the extreme sma1Inps^ of the 
damages. (/) A court of equity will in this c.Tse follow' the Jaw.” 
In the case before h*in, the Lord Chancellor said, the gioiind he 
went on was that that (being a case) between father uiul many 
things might probably be permitted, that would not have been 

(p) Piers 1 !. Piers, I Vez, 591. 3 Atk. 4<»S. 

((f) 9 Rru. Ch. Ca. 65. Anon. I (irH Jac. and Walk. 65). 

Vez. 476. ^/) Harrow School t», Aiderton, 

(r) Sir James Lowlhcr r. Slam|icr, B. and P. so. 
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permitted to a stranger: if this had been a stranger filing a bill, 
and thus delaying bis motion, be should have said it was the bnsi* 
ness of the reversioner to come here promptly. 

In 8 late case (u) the Lord Chancellor committed a defendant 
fer breach of an injunction, after notice of its having been ob> 
tained ; although the order for the injunction had not been 
served. The Lord Chancellor said, it had been held by Lord 
Hardwicke over and over again, that if the party islln court, that 
is notice enough. So if he be outside of the court, and he is 
informed by some one inside that it is granted, it has been held 
notice enough. In many cases be said you might as well have no 
injunction at all if notice was insufficient ; and in the case of 
injunction, during the long vacation, the course was to serve the 
party with notice only, the injunction not being engrossed or‘ 
sealed, or brought to be sealed. There ought however to be no 
delay in endeavouring to get the order drawn up, and the in* 
junction sealed and served. 

When waste sworn to is denied, proof of it by affidavit will be 
admitted ; (x) and, in order to obtain an injunction to stay u'aste 
in cutting turf^ the affidavit most state that the turf cut is for the 
purpose of sale, if the tenant be entitled to firebote. (y) 

In Pratt v. Brett (s) the court granted an injunction to stay 
waste, and also the sowing the land with mustard seed, or any 
other pernicious crop. 

It is not sufficient, to induce the court to dissolve an injunction, 
that the defendant admits in his answer that he has committed 
waste before the filing of the bill, but not since, (a) 

A bill in equity does not lie for an account of waste, without an 
injunction to stay waste, if there is a proper remedy at law by ao* 
tion of trover : but, to prevent a multiplicity of suits, the bill for 
an injunction usually prays for an account of the waste done. The 
court however is said to make a distinction between the digging 
of mines, and the cutting of timber : the digging of mines is a sort 
of trade, and therefore there are many cases in which the court w ill 
decree an account of one to be taken, when, in the case of any other 

(«) Taasendaa v. Rose, e Jac. and (jr) De Sails v, Crossen, 1 Bali, and 
Walk. 865. Kimplon v. Eve, 8 Yes. Beatt.188. Mitchell v.Dot8,6Ycs.l41. 
and B. 349. (z) 8 Madd. 68. 

(«) Rorway e. Rowe, I9 Yes. 154. (a) Anon. 3 Atk. 485. 
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tort| it fKilt refuse relief, (ft) So it should seeifn that a remedy in 
equity would be given in the following case. Where (c) a tenant 
for life levied a fine, and thereby acquired a base fee, and then 
committed waste, before avoidance of the fine by the reversioner, 
the reversioner cannot maintain trover for the timber cut, because 
aftsur the tenant for life acquired the base fee the timber became 
part of bis new estate : if, therefore, the plaintiff have no remedy 
in equity, he^ias remedy no where. 

£quity will restrain tenants fer life without impeachment of 
waste, from cutting down ornamental timber, or doing any thing 
which in equity may be considered as destructive of the estate, (d) 
Although it is clear that waste being a tort dies with the 
person, yet it does not appear to be quite so clear that trover will 
not lie against an executor for waste done by his testator : at all 
events a remedy may be had in equity against the executor, if 
there be none at law. (e) The distinctions however, even at law, 
seem to support the notion that trover may be well brought in 
such cases at law. (f) When the cause of action is money due, 
or a contract gain or acquisition of the testator by the work and 
labour, or property of another, or a promise of the testator either 
express or implied ; where these are the causes of action, the 
action survives against the executor. So although torts die with 
the persons committing them, }et if thereby property has been 
acquired, an action for the value of the property will survive, 
although the (ori or deUcium is gone. And in this equity follows 
law; and will decree an account of equitable waste against tbe 
executors, although there can be no injunction. 

At law a writ of estrepement may \>e bad to prevent a repeti* 
lion of waste : but the remedy in equity by perpetual injunction 
is now found more convenient, (g) 

(b) Jesus College v. Bloom, Ambl. down, 1 Madd. Ch. Ca. 1S6. 

55* Whitfield r. Bewick, 3 P. Wms. (e) Garth v. Cotton, 1 Dick. 913. 

967. The Bp. of Winchester r. Knight, (/) Hambly v. Trolt, Cowp. 376. 

t F. Wms. 406. (g) 15 Vcs. 139. Worsley v, Stuart*, 

(e) Hughes v, Thomas, 13 East. 474. 4 Bro. F. C. 377. Toral. 

(d)Lord Lansdowtt v. Lady Laos- 
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ON THE TERMINATION OF THE LEASE. 


I. Since conditions of re-entry tend to the defeasance of the 
estate granted before its natural termination in law, they are 
not favoured : (a) to take advantage of the usual conditions of 
re-entry for rent arrcar, it has been generally understood that it 
is necessary to observe the following rules ; 

L There must be a demand of the rent ; although, by special 
consent of the parties, a re-entry may be without any dmnand. (6) 
The king indeed may take advantage of such a condition without 
a demand: but the grantee of the reversion cannot, (c) Neither 
does the king’s prerogative extend to the duchy of Lancaster : 
for there the king himself by his attorney must make a demand 
like other persons, (d) 

TJhe demand need not be made in person; and it seems that the 
c^mand receive the rent may be by parol, in the case of 
natural persons, (r) But corporate bodies cannot depute such an 
authority without writing ; and such an authority ought to specify 
the particular lands in question, and must be special as to the 
person of the tenant. (/) 

2. The demand must be of the precise rent due.-Cg*) it has 


{a) Smith 0 . Spooner, 3 Taunt. 246. 
(A)£ro. Abr. Bemaund. 19. Bro. 
Cond. 316. Bro. Entry. Cong«3. 14. 39. 
69 ., 

87. h. Borough’s case, 4 
Rep. tl. b. 

(d) Bsnby’s case, Moor. 149. 


(f) Zouch's case, Cro. Eitz. 38. See 
Moor. 141. Roe d. West v. Davis, 7 
East. 303. 

If) Knap r. Piers, 1 Brownh 138. 

(g) Fabian and Windsor’s case, 1 
Leon. 305. Scot e. Scot, Cro. BU 2 . 
73. Wood a. Germons# Cro. Jfac. S 80 . 
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been said (A) therel^J'e that if a lease for yeats be made tender- 
ing 7/. rent, and at the rent-day there is 3L beside the rient then 
. accrued due^ a demand of 10/. is not good, to take advantage of ; 
the condition, because he takes it as an entire sum; but he ‘should 
demand 71 , ; and then, if he demand the arrears atlerivards, it does 
no| vitiate it. It has been held, however, sufficient to say, “ I 
demand my half-year's rent,'* without naming (he sum. (/) 

3. The demand ntust be made on the land, unless the vent be 
reserved specially at some place oif the land, in which case the 
demand must be made at the place appointed for payment. If 
there be a house on the land, it must be made there ; and where 
there is no house, it must be at the most public and notorious 
place on the land. So if there be a house, the demand must be 
at the front entrance, as being the most notorious part of the 
house. (/{) 

So where (/) the Bishop of Exeter reserved rent payable at the 
palace at Exeter, with condition of re-entry, it was held that the 
rent must be demanded and tendered at the great gate of the 
palace at Exeter; and, although it was closed, the tenant was not 
obliged logo in. Where, (//?) however, there was a lease of a 
house with the exception of certain chambers, reserving rent 
with condition of re-entry, and after the lessor re-entered ; .»n an 
action brought against him by the lessee, it was held that in bis 
justification he need not aver what part of the house be de- 
manded the rent in : but if he say the house aforesaid, it shall be 
intended to be the demised premises. 

4. It must be made on the precise day wdien the rent is made 
clue and payable by the lessee, (n) But if the reservation be of a 
rent payable on a certain day, with a condition that if iti, be 
beliind by the space of any given number of days the lessor may 
re-enter, the lessee is entitled to all- the subsequent number of 
days, although a tender on the first or last day, or on any inter- 
mediate day to the lessor himself, either upon or out of the land, 

(h) Anon. Al. 94. Dy. 329. a. Eliot r. Nutcombe, I V 

(0 Humlock’s case, Hell. 109. And 27. 

(A) Co. Liu. 201. b. Lord Crom- (/) Eliot v. Nutcombe, I And. 2T. 
well i.. Andrews, Cro. Eliz. 15. Busk- (m) DorrclJ t». TrusseJJ, 2 
ing e. Edmunds, Cro. Eliz. 415. Rep. 42. . 

Knap V, Piers, Brownl. 138. The (») Scott v. Scott, Cro. Eliz, TS.-^. 
and Chapter of Gloucester's case, 
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can i^ke bW ^wunl eo ^ 

. ea%r> (o); . li tlw reservation be rent at Bficbaelt^^/^f^ 

' tnosib after, the month is considered a lunar month b£ ttreiity* 
Where (j) the tender was made bj tte. aeryant 
tiie.lessee to the daufhter-iii^aw of the lessor, it was held, that; 
there was siiiBcient privity to save the condition ; for as to this 
the daughter-in-law of the lessor was his servant, if. the. lesscrr 
had notice of >t. If the rent be payable at S, or D.,. and. tj^i 
lessM tender it at S., the lessor cannot enter, although he demaiul 
itatD.fr) 

Q. The rent must be demanded a convenient time, before 
sunset, although the rent be not due as rent till the last mo- 
' ipent at midnight. The lessor, therefore, must come upon the 
land half an hour or a quarter of an hour before sunset, and 
continue on the land till after sunset, because the tenant has all 
that time to pay the rent after the demand and, since, the rent 
naust be paid upon the land, the lessor roust be there to receive 
it, (s) The presence of the lessor is a continuance of the. de- 
mand. So if after making his demand be depart, and return a 
little before sunset, that will also be a continuance of the demand: 
bnt where (0 the lessor, after making his demand, left a servant 
on the premises to give him notice if the leasee or any on his 
behalf came to pay the rent, and he himself departed and did 
not return till after sunset, it was held that the demand was not 
continued by the presence of the servant, because the servant 
was not empowered to make any demand. 

If the condition be for re-entry for rent arrears for ten days, no 
sufficient distress being on the premises, it seems there should be 
a sufficient distress for a reasonable time, so that the lessor may 
Imvo notice of it : (u) but it is not necessary that there should be 
a sufficient distress at the time of the demand, if there was suffix 
eient.for a reasonable time before, (x) 

ff) Bro. Cond. 60. Hill v. Grange, (r) Dy. 389. in morg. 

Flow. 178. Clun’a case, 10 Bep. 189. (c) Bro. Entr. Cong. 81, 90. . Potter 
a. Cropp «. Hanbleton, Cro. Eliz. e. Foster, 3 Bnlstr. 896. Mannde’s 
48. Wood V. Ohiven, 4 Leon. 180. case, 7 Bcp. 88. b. Knap. o. Pien, 1 
ILirby v.Gr^n, 8 Lutw. 1131. Allen Brownl. 138. 

' e. |hurison, I And. 9. (<) Wood v. Cbivers, 4 Leon. 178. . 

(p) |faod v.Chiveis, 4 Leon. 179. («) Godb. 67. 

(ty Ctopp V. HaUibledoa, npra. (x) Worcester v. Stoae, tko, Jtiw- 
^CroppV case, Godb. 38. ' 
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LafA}^}ia dem^ '^iast made in fact, and so av^r&d tut 
plaading, 'tltdc^ii ha one abonld be on the land read; to 

it. or 

If, after all these requisifeB have hei^ performed, the tenant 
reftiajes to pay the rent, the reversioner is entitled to take advan- 
taglB of tte condition of re*entry at cominbn law, and ori^nally 
mnii have made an actual entrjb to avdifS the lease :(e) but 
the law on this point has undergone considerable modifications; 
and it is now settled that the rule in actions of ejectment for 
confessing lease entry and ouster will include such an entry as 
was formerly necessary to avoid a lease by reason of cOnditicm of 
reentry, (a) 

Nowbythe8tat.4Geo. II. c.28. s.S. (]b) lessors having a right to 
re>enter for non-payment of rent, may as often as one half year’s 
rent (more than one half year’s rent,(c) ) is. in arrear, without any 
formal demand or re-entry, serve on the tenant a declaration sum- 
mons,(c}) in ejectment; or in case the same cannot be legally served, 
or no tenant be ip actnal possession, affix the same totbe door of the 
messuage ; or in case the premises shall not he a messqage, then 
on some notorious part of the premises demised, (d) for the reco^ 
veiy of the demised premises ; and recover judgment, and sue out 
execution in the same manner as if the rent in arrear had been 
iawfolly demanded, and re-entry made. Before this statute both 
courts of law and equity exercised a discretionary power of 
restraining the lessor from proceeding in case of non-payment of 
rent by compelling him to take the rent really due to him, if the 
lessee should he willing to pay it ; (f) which was the principle 
also in the old process of cessvoit^ from which the tenant, by ten- 
dering the arrears or giving security, might free himself, (g) 

63. Grygg V. Moyscs, Cro. Eliz. 76t. (rf) ThU clause not in the Irish st. 
(y) 1 Roll. Abr. 458. 11 Ann. but has been since supplied 

(») Anon. 1 Ventr. 332. by stat. 15 and 16 Geo. III. c. 27. s. 4. 

(a) Withers V. Gibson, SKeb. 218. and ii is provided by s. 5. that such 
Abbot V. Sorrel, 3 Keh. 2S2. Anon, service and notice shall be allowed to 
1 Twtr. 248. Little o. Heaton, 2 Ld. be sufficient only where it has been 
Baym. 760. Qo'k ». Py wellv I Saund. affixed one month before the bringing 
319. Oates d. Wig^l ». Brydone, 3 the ejectment. 

Quzc. 1896. Goodright d. Hare v. (/> Bull. N. P. 92.’ Afeb^ d. 

Cator, Daugl.4T7. Hankey e. Snapp, Andt,S41. 

(JH bish slat 11 Ann. c. 2. (g'Pig- Com- Rcc- OS- Good|ightd. 

(c) Stll Ana. Ir. Stephensou v. Noright, 2 BL Rep. 
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VBui ihe4tfkt 4 Geo. II. c.^8. s. 4. declarer that if the lessee at 
any bsifpre or after trial in ejectment pay or tender to the 
w rent in arrear with the costs, (or pays sacb 
arrears and costs into the court where the cause is depending,) (A) 
the lessee shall be relieved, and bold the lands according, to the 
lease. If, however, the lessee permits execution to be sued 
on such a judgment, without paying the rent arrear and full 
costs, and without filing a bill for relief in equity, within six 
calendar months after such execution executed, be shall be bari*ed 
and foreclosed from ail relief both at law and in equity, except 
by writ of error for the reversal of such judgment. 

Under this statute there is no difference between a lessee and 
i^s mortgagee, as to the relief to be obtained under it^ and, 
therefore, if a recovery has been obtained against the lessee, his 
mortgagee is entitled to the same relief, and on the same 
terms, (i) If the rent is tendered before notice of action, any 
subsequent proceedings will be set aside for irregularity. (A) 

Where the lessors of the plaintiff were both devisees atid 
executors, and rent was due to them in both capacities, proceed** 
ings wxrc ^stayed on payment of rent due to them as devisees, 
With costs against them, because as executors they were not en- 
titled to bring ejectment. (/) 

The Irish slat. 11 Ann. c« S. contained a saving clause in 
favour of infants, feme coverts, persons non compotes mentis^ and 
out of the kingdom : but this clause has been repealed by the 
stat. 56 Geo. 111. c. 88. s. 14. By the Irish stat. 5 Geo. II. c. 
4. no injunction to stop proceedings at law for rents shall issue 
for want of an answer without affidavit verifying the bill. 

It is necessary, however, for the lessor under the statute to 
prove at the trial that no sufficient distress was upon the premises, 
countervailing the arrears due : in cases, therefore, wdiere the 
lessor cannot produce evidence to substantiate this point, he must 
proceed at the common law as before, (m) Since, however, in 
suck cases before the statute, it appears to have been the practice 

746. Holdfast r. Morris^ 2 Wils. (k) Goodright d. Ste^beason v. 
us. Noright, 2 Bl. 747. “ 

(h) Kot ih%e Irish stat 1 1 Ann. (/) Duckworth d. Tubley v. Tnnstal^ 

(») Doed.Tubb o.Roe, 4Taunt8B7. 2 Barn. 150. 8vo. 2 Selw. Nisi. ]^r« 211. 
Doc d.'iVbitfield v* Roe, 3 Taunt. 402. (m) Doe d. Foster v. WandiaaS) 7 

See the Irish stat 1 1 Ann. c. 2. s. 3. R' U7« See 1 Barr. 619. 
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of cpurte of equity to"^i^ 8 traih proceedings at law, where iSiere 

was a sufficient distress for rent, it may be fairly said that the 
stat 4 Geo. IL has in effect shut the door against any proceeding 
by re-entry at the common law. (17) 

In Doe d. Hitchings v* Lewis, (o) the lessor having recovered in a 
former ejectment under the act, the lessee after a lapf^e of years 
brought a second ejectment, on the title of his lease; and the proceed- 
ings in the first ejectment being in all other respects confessedly re- 
gular, he insisted that he was entitled to recover, because no affidavit 
was produced, which had been made in conformity with the act. 
But the court held that it was not incumbent on the landlord to 
prove the regularity of all the circumstances upon which his 
judgment had been founded, but that the judgment must be^ 
taken to have been right as nothing appeared to the contrary. 

Where ( p) there was a proviso for the re-entry of the landlord, 
in case tl>e rent should be iti arrear for fourteen days, and no 
sufficient distress should be found 011 the premises; and the demise 
to the plaintiff in the ejectment w^as laid on the second of May ; 
the plaintiff was held entitled to recover upon proof that half a 
year’s rent was due on the Lady-day preceding, and that the 
broker went upon the premises in May, and found nothing to 
distrain uj)on; and there was likewise evidence that no distress 
was on the premises on the sixth of June, in the same year, the 
day on which the declaration was delivered. This was prima 
facie evidence, sufficient to call on the defendant to shew that 
tbei'e was a sufficient distress within the terms of the proviso. 

It has been thought that the statute does not relieve the 
party from making the obligation of a demand, where it is ex- 
pressly provided by the lease that the rent shall be demanded : 
but the court thought, contrary to the opinion of Lord Ellenbo- 
rougb, C. J., that the case was the same whether the parties made 
an express proviso, that the landlord should re-enter after rent 
lawfully demanded, or whether they omitted it. The court 
refused relief after trial, (r) 

If the lease be made with a condition to be void on the non- 

(fi) Sec Doc d. Lord Jersey ST 286. 

Smiths A Brod. and Bing. 185. Per (^) Doe d. Scholefield. v. AlexiWt* 
B. Wood. 2 M. and S. 525. 

(e) 1 Burr. 614. (r) Roe d. West r. Davis, 7 East 

iP) Doe d. Smelt a, Fucfaau, 15 East. 36S. 
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IwjMifenl of retil, the lessor can take no advantage* of the for- 
thitore VIritboat a denmnd, and with the formalities already men- 
tlotji^i^ as in other cases of forfeiture, (s) The crown alone, by 
virtue of its prerogative, is exempted from demand. This, how- 
ever, appears to be aided by the statute 21 Jam. 1. c. 85.(/) 
(which extends also to the duchy of Lancaster,) if the rent in 
arrear is paid before office, (a) If it be a freehold lease, the 
office is an office of entitling, which must be executed by the com- 
missioners appointed under the exchequer seal, in the county 
where the lands lie : if it be an estate Ibr years, the office is 
merely an office of information which may l>e directed to commis- 
sioners in any county, {x) 

By the third section of the stat. 4 Geo. II. c. 98. it is provided 
that in case the lessee or his assigns, or any other person claim- 
ing any interest in law or in equity, shall within six months after 
the cX.ecution of the judgment obtained by (be landlord in pursu- 
ance of the act file a bill for relief in equity, they shall not have, 
or continue any injunction against the proceedings at law in eject- 
ment, unless forty days next after a full and perfect answer 
by the lessor of the plaintiff he or they bring into court and lodge 
with the proper officer of the court, the sum swoin by the lessor 
of the plaintiff to be due over and above all just allowances, and 
also the costs taxed in the said Suit, there to remain till (be hear- 
ing of the cause, or to be paid out to the landlord on good secu- 
rity, subject to the decree of the court. And in case such a bill 
shall be filed within the specified time, and after execution is ex- 
ecuted, the landlord shall be accountable only for so much as be 
bona fide shall make of the demised premises from the time of his 
taking actual possessioii ; and if that happen to be less than the 
rent, then the tenant before he is reslored to the possession shall 
pay to the landlord the deficiency. 

Itie six months given to tenants to redeem under the statutes 
lasting to ejectments either in England or Ireland are calendar 
months, and (he day on which the writ of execution is executed is 
not included, (a) If rents are paid for minors (lessees) by their 

(f) Hluisoii V. Norciiffe, Hoh. 331. Finch r. Thogiiio#loa> Moor. 

Att^htirsl; tl Falmer» Mashain v. MArkt v, Johnsoh^ I Eek 808. 

Gooderc, 1 Freera. 242* Bjr* 51, b« The* Bajm. 137* 

See Sfa^v T. 284. ,, (x) Paislow v. Cor3, Cr8. nii*8i55« 

(0 Stat. 15 Cfaa. Ik c. 3. Irish. («) Biddnlph Si« Jotnii 2 Scho. 
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guardians fii> save tfiiSr estates rrom igectment, it is considered iH 
equity as paid out of the principal of their fortunes, (a) 

It has been frequently matter of discussion of late years whe> 
ther courts of equity will give relief against ejectments for 
breaches of covenants to repair, and of covenants for good hus- 
bandry : but it seems now to be settled that courts of equity 
have no such jurisdiction in any case, except that of the breach 
of a condition for the nonpayment of rent. And even the juris- 
diction exercised in that paiticular case seems to rest more upon 
the legislative authority of the statute 4 Geo. II. than upon any 
fair or reasonable ground to be maintained in a court of equity. 
In the instance of a covenant to pay a sum of money the court 
considers the payment of the money, with the interest, from the 
time of the breach of the condition, as an adequate compensation 
for the nonpayment of the money at the time stipulated. This 
doctrine, although liable to some weighty objections, has been 
recognised and acted upon without doubt upon leases with refer- 
ence to the nonpayment of rent as well as in many other cases. 
The practice, indeed, of the court is fixed and regulated by the 
statute : but the statute determines no case but rent, upon which 
relief is given at law as well as in equity, and excludes any further 
relief in equity; but the situation of a landlord with respect to other 
covenants, such as covenants to repair and for good husbandry, is 
very different. For in an action for the rent, he obtains the specific 
thing for which be sues ; but in other covenants, although he may 
obtain damages for the breach of them, there is a wide difference 
between damages and the actual expenditure upon repairs speci- 
fically done. Even after damages recovered, the landlord cannot 
compel the tenant to repair, but can only bring another action s 
the tenant, therefore, notwithstanding these actions, might keep 
the premises in a ruinous state, till the expiration of the term, (b) 
With respect to the case of Sanders v. Pope, (c) decided by 
liord Erskine, it seems to have been considered as governed by 
its own particular circumstances, although Lord Erskine’s rea- 
soning might extend to a general covenant to repair. The tenant 

and Lefr. iitl. Dowling v. Foxafi,* t is Tea bS. Wsdman v. Caleraft, 10 
Ball, and Beat 103. Tes. 67. LoVat v. Lord Ranelagli, 8 

<«) Exparte H'Kay, I Ball, and B. Yes. andB.24. Bracebridgev. Back- 
405. ley, 8 Price Each. Rep. 800. 

(5) Hill V. Barclay, 16 Yes. 408. (e) >3 Yifs. 880. 

1 
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there, nol having laid out fhe aum of 900/. In repair®, within tlie 
periodj^mited by the covenant, offered afterwards to lay out that 
sum ; and it did not appear that there bad been any dealings by 
request and refusal, between the lessor and lessee, in the period 
during? which the money ought to have been applied, 't'be in- 
junction had been continued by the master of the rolls, (c/) which 
implied a declaration of his opinion that the case was to be 
regarded as one that might admit relief. Lord Erskinc’s opinion 
also was that as the covenant specified a liquidated sum to be laid 
out within a given time, and as the landlord could not be injured 
by the expenditure of that sum, with an increase after the time 
had expired with all costs, relief was in the discretion of the 
court. So in another case (c) Lord Eldon granted a temporary 
injunction to restrain an action for a breach of a covenant to 
repair, on the particular circumstances of the case. The bill 
stated, that the plaintiff being tenant of the premises in question 
under a lease from the former owner, containing a covenant for 
perpetual renewal, surrendered the same in February 1810, to 
the defendants, (The South London Water Works Cotnj)any), 
who were the avssignees of the reversion, and took a new lease 
from them for twenty one years with a covenant to repair, and a 
proviso that if not repaired within three months after reasonable 
notice, the lease should be void ; that on the 98th May, 1813, 
the Vauxhall Bridge Company, by virtue of an act of parliament, 
enabling them to take possession of certain buildings, (of which 
the demised premises formed a part) for the purpose of that act, 
gave notice to the plaintiff to quit and deliver up the possession ; 
upon which a treat} being set on foot respecting the terms of com- 
pensation, it was concluded on the Kith of June following, for the 
price demanded by the plaintiff ; that in August following, a fire 
broke out on the premises, which had then been sub-demised by 
the plaintiff, subject to the covenants in the original lease ; that 
on the 14tb of the same month the dr^fendanls sent notice to the 
plaintiff to repair ; that on the first of September, at a meeting 
of the Vauxball Bridge committee, the plaintiff’s solicitor pre- 
sented the notice, and was informec^^ the chairman of thnt com- 
mittee, (who was also chairman of the committee of the water- 

(lO IS Yes. SIS. Water Works Company, C Mcriv. 65. 

(0 Hannon v* The South London 
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worksi dotnpany^) thatibe need not trouble himaelf^by roaponof tber^ 
being a treaty on foot between the two companies. What was in- 
BWteclon, therefore, in this ease wa«, that the plainlilT should have 
repaired th^o premises pending a treaty with a third party ; in the 
ret;ult of which, if completed, they would have been pulled down. 
The Lord Chancellor said, he should be strongly inclined to grant 
an injunction in such a case, if properly made out: but here the plain* 
tiff had rcstul his equity on a ground which mu^t fail, m. what 
passed between him and the chairman of the committee of the 
Vaiixhall IJridge Company, which could not bind the Waterttfprks 
Company, because the c'lairmnn was then acting as agent to the 
Bridge Company. Ilis lordship oidered execution to be staid, 
with a view to an agreement between the parties ; and, the matter 
being afterwards compounded, no further order was made. 

Where, however, (/) the breach complained of was an omission 
to insure against fire, the Lord Chancellor refu‘‘Cd an injunction^ 
saying, that the omission to insure was a stronger case than the 
omission to repair, because in the latter case the landlord might by 
exercising due vigilance see to the observance of the covenant : 
but in the former the landlord must rely upon the tenant for the 
fulfilment of the obligation. 

So It has been decided ( g) that a court of equity cannot relieve 
against an action of (Jectment tor the breach of a covenant not to 
alien without licence ; because, as the court expressed it, there 
was no measure of the damage. It has been since observed (//) that 
what the com t there meant by not having any measure of damage 
v^as not that they could not have the casual opinion of a jury, 
but that there was no certain rule to go by, as the rule already 
mentioned with respect to lent, iuiaiel>, the principal and in- 
terest. So in another case (/) the court refused to restrain the 
entering up judgment in an action for the breach of a cove- 
nant, not to exercise any trade on the premises without licence 
in writing. ‘ 

If, howler, the lessor bring an action of ejectment for the 
breach of several covenants, and obMn a vcidict upon the first, 

(/) Wulte v. Warner, S Mcriv, Ch, (A) White v, Warner, 2 Mcriv, Cli. 
Ca. 459. Rtynulds r. i’ltt, 19 Ves. Ca 439. 

141, Uolfe Vi Harris, S Price Exch., (*) JMachcT r. The F»>«ndliiig Hos- 
Rqi. ^00. n. pilal, 1 Ves. and U IS7. 

(C) Wafer v MocattOi 9 Mud, U2, 

3 n 
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wUeb in for^jpon-papnent rent, althdugii tlie court of Chancery 
vW not {weveothim from proceeding upon other covenants against 
the breach of which it cannot relieve, it will restrain him from 
taking execution upon a verdict obtained ibr nonpaydmt of rent 
only. 0’> 

Where (k) there was an indenture of lease, with clause of re- 
entry for the breach of a general covenant to repair, and it was 
farther stipulated by an independent covenant that within three 
months after notice the tenant should repair all the defects spe- 
cified in the notice, it was held that the landlord, after serving 
a notice, might within the three montliis bring ejectment on 
the danse of re-entry ; for by the breach of the general cove- 
nant the lease was forfeited, and the giving the notice was no 
waher. 

A condition to repair is, in one sense, merely collateral to the 
land ; a notice therefore must be given to the lessee in person, and 
notice to an undertenant in possession is not sufEcient. {1) The 
term ** collateral ” must be here taken in a different sense from 
that applied in other places to covenants and conditions, which are 
collateral to the land. In the latter sense, such conditions to 
repair are not collateral : but the land is not the debtor in case 
of a breachof this covenant as for nonpay roent of rent. 

lYhere («) a feme sole subject to a condition of re-entry for 
the commission of waste mariied, and her husband committed 
waste, it was held to be no breach of the condition as against the 
wife surviving. 

If the lessee covenant not to use, or permit to be used, any 
trade or business on the piemises, without licence; aUd then 
without licence he assign to a schoolmaster, who carries on his 
occupation there : this is a bicacli to entitle the lessor to re- 
enter. (o) In such covenants a licence to ex''icise a particular 
trade cannot be construed into a general licence to exctcise any 
ttfede. ( p) 

That the lessee shall continually dwell on the premiaigs, under 

(y) Lovat v.I^rd Bantlagh, 3 Ves. (n) Cobb v. Puor, f teon. 48. 
and B. 84. Pine v. Jturdy, Bull Moor. 48. 

N. P. 97. (o) Doe d. Bidf v. Koeling, I M- 

(ft) Roe d. Goally v. Paui. S and S. 95. 

Catnpb. K.P. f!. S90. (p) Madhor v. The Ponndling Hos- 

(t) Staton ». (puske, Yelv. 38. pital, 1 Ves. and B. 187. 
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pain of fiwifeit'ure, is a good condifioo : (2) but wljiare (r) 
was a lease for 'ninety-nitte years to A., remainder to B. ^r 
ninety-ninjl^easQ?, remainder to C. for ninty-niiie years, pro- 
vided the ^d lessee shall inhabit the premises; this was con- 
strued reddendo singula singulis^ that each should inhabit in suc- 
cession* 

Where {$) a lessee for years of a manor is sul^ect to a proviso 
of re-entry if he molest, vex, or put out any copyholder, paying 
his duties and services ; this proviso only extends to expulsions 
or molestations of the copyhold tenants in respect of their 'tene- 
ments held by copy, and not to breaches by tort or disturbance in 
their other lands* ^ 

If a man lease his lands w'ith a condition that the lessee shall 
rake his ditches without saying how often, raking them once will 
save the condition. (/) And if the condition be to do an act at the 
end of seven years, or any other period on request, the request 
must be made on the last day : but it may be at any time during 
that day, since in law there is no fraction of a day* (u) 

There are several modes of alienation which have been con« 
sidered no breaches of a general condition not to alienate without 
licence: making a will and appointing executors, or the granting 
of letters of administration by the ordinary to the administrator of 
an intestate lessee, (^) committing an act of bankruptcy, (s) or 
confessing a judgment by which the term may be taken in exe- 
cution* (a) If there is no collusion, all these are no breaches of 
such a general covenant, because e»ucli alienations arc consequences 
of law, and do not take place directly by the act of the party* 
Neither is tliere any difference between a Judgment obtained in 
consequence of an action resisted, and a judgment signed under a 
warrant of attorney, (b) If the warrant itself could be a specific 
lien on the estate, then, perhaps, it might come within the words 
of the covenant. Whore, (c) however, it was stated as an ad- 

(V) Ckic^eley’s case, Dy. 79. a. 85. pi. 9 . Philpot r. Iloarc, 2 Aik, 
(r) o. Dudciicy, Stjfl, 176, 220. 

(i) Penn c. Olover, Cro. Eliz, 421. (a) See 5 Viii. Abr, I2t. pi. 5. 

(i) Bro. CondL 6. (i^) Doe d. JItichinsou v. Carter, 8 

(u) Fitzhogb v.Daiuiiogton, 2 Salk. T. R. 57. 

585 * ^ (r) Doe d. Mitchiii^on v. Carter, $ 

(y) Sir W. More’s case, Cro. EIiz.26. ^ T. R. soo. See Dy.6. % in Maig, I 
<z) Goring v, Warner, 7 Vin. Abr* And. 124. 1 teon. i 

3 B 2 
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ditional fact that the warrant of attorney was executed for the 
express purpose of getting possession of the lease without the 
consent of the lessor ; it was deterrained to be a fraud upon the 
covenant, and to amount, consequently, to a forfmtiire. But 
where {d) the tenant, having borrowed inonej, left the title deeds 
with the creditor who advanced the money, and having also con- 
fessed a judgment to another creditor, who sued out execution, 
the sheriff sold the term to the creditor with whom the deeds were 
deposited, he paying the debt of the plaintiff ; the depositing the 
deeds w ith the creditor, although in itself no cause of forfeiture, 
because it gave no legal title, took the case out of the principle 
of the case of Doe v. Carter ;(c) because, in consequence of 
it, the subsequent proceedings could not be said strictly to be in 
inviiitm. 

That the assignees of a bankrupt may take without forfeiture is 
now fully established ; and a general practice has consequently 
been adopted of inserting in leases a special proviso, in case of 
such an event. (/*) The taking the benefit of an insolvent act 
Las not been considered as entitled to so much favour: it will, 
therefore, create a forfeiture qf a lease containing such a general 
covenant against alienation ; and it is said to have this effect be* 
cause it is in the nature of a voluntary alienation, (g) 

Where the interest of the lessee is merely equitable, as, for 
instance, under an agreement for a lease w ith such a covenant, it 
docs not appear to be clear whether equity will follow the law. 
Where, (//) therefore, there was an agreement for a lease to con- 
tain a covenant not to alien, it was doubted whether, in case of 
bankruptcy, such articles could be enforced against the lessor in 
favour of general creditors: but at all events they cannot be so 
enforced in favour of a particular assignee. 

If a feme sole lessee with such a condition take baron, tliis is 
no breach : (0 but it has been said that upon her death the con- 
dition would operate, and that the baron surviving would not be 
entitled to the lease. (Jc) Where, (0 however, a lease was made 

{d) Doc d. Duke of Norfolk v. [g) Shoe r. Hale, 13 Ves. 404. 

Hawke, 2 East. 481. Russell v. (ft) Weallierall v. Geering, 12 Ves. 

Russell, 1 Bro. Ch. Ca. 269. 512. 

(e) 8 T. H, 57. See Iasi page. . (/) Moor. 11. 

(/) Roc d« Hunter v. Gailier, 2 (ft) Moor v. Barren, 1 Leon. 3. 

T. R. 15.3. (/) Anon* Moor. 21. 
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to a baron and feme for years, with a proviso that if the lease 
should come into the possession of any other but the baron and 
feme and their issue, then on the tender of 100/. it should be law- 
ful for the lo^or to re-enter ; and after the death of the baron 
the feme surviving took a second baron : this was held to be a 
breach, because the lease seemed to be made for the benefit of the 
issue of the prior marriage. 

Whether a bequest of a term by will to a specific legatee is a 
breach of a condition not to alien seems to be a question, (m) In 
one case (w) it was said that the devise of a term would not be a 
breach of such a covenant, because a devise is not a lease: this, 
however, does not seem to he a very sufficient reason, and the doc- 
trine seems to be contradicted by other cases. In the case of 
Parry v. Herbert (o) a lease is stated to have been made for 
years, upon condition that if the lesser during his life assigned 
his term to any other, without the assent of the lessor, it 
should be lawful for the lessor to re-enter. The lessee devised 
the term by his will to another : and the question was, whether 
this was a cause of forfeiture, because during his life the assign- 
ment did not take effect ; and yet R. Brooke and the master of 
the rolls thought it was a forfeiture, because the devisee, vvlien he 
is in, shall be said to be in by the assignment of the devisor dur- 
ing his life. And they took a distinction between an assignment in 
law, and an assignment vvbich the lessee himself makes; for it 
was clear that the executor would have taken without a for- 
feiture. The reporter adds a qifcore to this case; because no- 
thing more was said about it at that time. But the same case is 
reported as adj’Uiged in 4 Leon. 5 . It is there staled thus : — 
I^essee for years, upon condition that he should not grant over by 
will or otlicrwi-’C ; and be devised the same to his execub rs, who 
accepted it only as executors, and not as devisees : it was holden 
that the condition was broken, because be had done as much as in 
him lay to grant it over. Both these books arc, indeed, rather 
wide of the point, beca ise the words during his life’’ in the report 
of the case by Dyer seem to have created the only difficulty ; and, 
as staled in Leonard, the condition expressly restrained aliena^ 

(m) Crusoe d. Blencow r. Bugby, 3 (w) Foy r. Swaun, »SfyL 483, 

WiK 237. Doe d. tjuodbeliofc r. Be- (o) IH. i:>. b. 

van, 3M. 361. 
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lion by u ill; and the case in effect turned upon a collateral question, 
>vbether it was in the power of the executors by electing to t&ke as 
executors to take the case out of the condition. Either way, how- 
ever, the tendency of the court seems to have been to admit the doc- 
trine that a specific devisee is just as much an assignee within the 
meaning of the condition, as one by deed in the lessee’s liletimc. 
The next case which occurs is that of Knight n.MoryCp) wherein re- 
plevin it is reported to have been resolved that a devise was breach 
of such condition. The lessee however devised his term with the 
assent of the lessor ; and, consequently, the point was not directly 
in issue : but the case, independent of the resolution of the court, 
shews that there was a prevailing opinion that the assent of the 
lessor was necessary to a devise of the term, where there was a 
general condition not to alien. So in Barry v. Staunton, (q) on a 
special verdict, three judges held clearly that a devise was as strong 
as any other alienation. Popham, J. delivered no opinion. 
Another case (r) which occurred in the 20th Eliz. seems to agree 
with the others in principle, allhough it seems to have been mis- 
cited with respect to the point said to have been decided. A 
term was granted on condition that the lessee should not alien 
without licence. The lessee devised it by his will, and made the 
legatee his executor; and then the legatee entered generally: and 
it was adjudged a forfeiture and breach of the condition; because, 
said the party citing it, the general entry shall be as devisee. 
Now it is observable that this case was cited with a view to shew 
that if an executor be likewise a devisee, his general entry shall 
be considered as devisee, and not as executor : a point which 
we have already shewn has been long settled otherwise. But 
from the great similarity which exists between this case and the 
case before mentioned, under the name of Parry v. Herbert, it 
E:eems to be evident that the point which actually was decided 
went no farther than the judgment in that case, viz. that since the 
testator had done all in his power to alienate, no option remained 
in the executor to take it as executor or legatee, because the lease 
w'as forfeited by the attempt to devise it. In this point 6f view it 
stands alone ; and the question whether a general entry by the 

(^) Cro. Eliz* 60. 104. Gouldsb. 184. 

iq) Cro. Eliz. 330. See also Barry (r) Lord Boroughs o. L«rd Windsor, 
V. Taunton, Cro. Eliz. 331* Foph. cited Moor. 351. 
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executor shall be in his character of executor or devisee did not 
arise. 

There is no case which decides whether treason, felony, or 
outlawry, in a civil suit, will occasion a breach of a condition not 
to alien : but. since they are in some measure involuntary, they 
may possibly be exceptions to the general rule, (s) 

A covenant not to assign will not restrain underletting ; (/) 
neither will a covenant not to underlet prevent the lessee taking 
in lodgers. (?/) But a covenant not to “let or assign” will in- 
clude underleases ; (x) and a covenant against underleases will 
restrain assignment. ( y) 

Where(«) there was a general proviso for re-entry for alienation 
without licence, and the lessee agreed with another person to 
enter into partnership with him, and that he should have the use 
of a back chamber and some other parts of the house exclusively 
to himself, and the rest jointly with the lessee, and accordingly 
let him into possession, it was held that this would entitle the 
lessor to re-enter. 

An adverlisi'ment is no breach of a condition not to alien, (h) 
So if the lessee merely deposit the indenture with a specific cre- 
ditor, there is no breach, because it gives no legal title, (e) If 
there is a condition not to alien to A., an alienation to B,, who 
aliens to A. if there is no collusion, will not induce forfeiture, (d) 
If the covenant be that the lessee shall not assign, assignment 
by his executor is no breach ; because the condition is confined to 
the joint lives of lessor and lessee, and is extinguished by the 
doatli of i>p.e of them;(e) but where there was a proviso against 
alienuiion, exccj^t by will, executors were said not to be within 
the exception : although the point was not directly decided. (/) 
Where an e state is granted to one and his executors, adiulni- 

(a) Roe d. Dinglcy v. Sales, 1 & 

S. 297. 

(b) Goiirlay e. The Duke of Somer- 
set, I Ves. and B. 68. 

(r) Doc d. Gooilbehcre t), Bevan, 3 
M. and 8. 353. See Hawkins t*. Rams- 
boUoiii, 1 Price Exch. Rep. 138. 

((/) Dy. 45. a. 

(^) Anon. Dy. ( 5. Ij. Moor. il. 

(/) Sec Crisp r. Lloyd, 5 Taunt. 2 19.^ 


(s) Sir W. Jon. 20. SO. Tlie King v* 
Rohiti'^oti, Wight. Rep. 3S6, 

(/) Crusoe v. Bugby , 3 Wils. 237. 
{u) Doe d. Holland v. Worslcy, 1 
Camp. pr.P. C. 20. Doe d. Pitt r. 
Laming, 4 Canipb. N. P. C. 77. 

(:r) Roe d. Gregson r. Harrison, 2 
T. R. 425. 

(,v),^<ccnaway r. Adajiis, ,12^ Ves. 
395. 



744 


On conditions of re-entry- [Chap. VI. 

sirators, and T)c:signs, with a condition of re-entry on alienation 
by the lessee, his executors, administrators, or assigns, the word 
‘^.assigns’* in the condition w^ill not restrain either the immediate 
assigns by act of the party from alienating, or assigns with licence; 
and, confiequen<ly, it will not restrain any subsequent alienations 
from one assign to another. For in Dunipor’s case, (g) it was 
settled that if the lessor give the lessee a licence to alien, tlie 
licence will determine the condition. So it has been frequently 
determined that if there is a proviso that the lessee shall not 
assign except to a particular person, and alienation is made to 
that person, there is no further restraint on alienation. (Ii) 

It has never yet been determined whether a judgment creditor, 
who takes a term in execution, is restrained by the word as- 
signs but the presumption is that he is free from restriction, 
because he takes the term against the will of the lessee (/) But it 
seems clearly to follow that if the assignees of a bankrupt can 
take without forfeiture, they may assign without licence, because 
the first assignment by (he commissioners is not a complete and 
perfect assigiinient wilhin the meaning of the statutes ; and passes 
only an interest, subject to a trust, to sell and dispose of it for tlie 
benefit of creditors ; anti, consequently, the disposition is not com- 
plete till sold by the assignee for their benefit. The immediate 
vendee likewise from the assignee is exempt, and so are all subse- 
quent assignees ad infimtum. (/*) 

Where (/) A. leased to B. with a covenant, that B., his execu- 
tors or administrators, should not assign without licence ; and 
afterwards B. becaine bankrupt, and afterwards by mesne assign- 
ments the lease came again into his possession, it was held that 
in his character of assignee he w as not restrained by this cove- 
nant. It is true that the word ‘^assigns” was not In the restric- 
tive clause ; but it is conceived that no distinction arises from that 
circumstance. 

Where {m) the actual occupation of the premises is annexed as 

Dumpor’s case, 4 Rep. 120. (7) Doe d.. Milcliinsoii r. Carter, 8 

Bniminell v. Maepherson, 14 Ves. I7f{. T. R. bl. 

Simpson r. Titlrell, Cro. Eliz. 242. Doe d. Goodbclierc v. Bevan, 3 

Dy. 6. b. 7. a. Dy. 152. pi, 7. Hns- M. and S. 353. 
scy r. Starre, 3 .Keb. 604. Thornhill (/) Doc d. Cliccrcr. Smith, 5 Taunt, 
t’. King, Cro. Eliz. 757. 795. 

(h) Box Wliichcot, Cro, Jac. 398. {m) Doc d. Lockwood v. Clark, 8 
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a conditional limitation of the lease, the bankruptcy of the 
tenant makes the lease void without entry ; therefore, where a 
lease was made for years, if the lessee should so long inhabit tlie 
premises, and actually occupy them, and not let or assign them, 
this was not a case of forfeiture : and, therefore, the assignees 
of the tenant who became bankrupt were held to take no interest 
in the lease. 

It seems to be doubtful how far executors or administrators 
would be restrained by a covenant by the lessee, for himself and 
his assigns : {n) and it has been argued that because executors 
and administrators undertake the olTice voluntarily, they would 
be bound by the word assigns,” although not expressly 
named, (o) 

Where (p) there was aright of entry for underletting, Lord 
Alvanley, sitting at nhi prim^ thought that if a stranger is found 
on the premises with the appearance of tenant, it was prima facie 
evidence of underletting, and sufficient to call on the defendant 
to explain the circumstance. But a demurrer will lie to a bill in 
equity to discover an assignment or underlease without licence, 
if it do not waive the forfeiture, 

Where the lessor enters into part of the land during the lease, 
and afterwards the lessee assigns over the remainder without 
licence, the covenant not to alien is broken, although the lessor 
had a tortious possession of part of the land ; because the cove- 
nant is collateral to the land ; (r) but, if the lessor accept a lease 
of part of the land, the condition is suspended, because it cannot 
be apportioned, (s) On the same principle, if the lessee alien a 
part only, tlie lessor will recover the whole. (0 So if a lease bo 
made to two jointly, and they make partition, and then one aliens, 
this is the forfeiture of both. (zO On the same principle, if a lease 
be made to three, a licence to one will determine the condition 

East. 185. Doc <1. Duke of Norfolk Esp. N. P. C. 4. 

V, Hawke, 2 East. 481. (q) Lord Uxbridge v. Slaveland, 1 

(n) Cro. Eliz.757. Moor. II. Small’- Vcz. 50. 

piece V. Evans, 1 And. 124. SecMore’s (r) Collins v. Sillyc, Styl. 265. 
case, Cro. Eliz. 36. (s) Brigblnian r. Sanford, Owen 

(o) Doe tl, Goodbeherev. 6cv«in, 3 41. Itawlius’s case, S. C. 4 Rep, 62. 

M. & S. 353. Roc d. Gregson v, Har- (/) Year-book, 38 Edw. Ill, 84. 

riaoii, 2 Tji^. 426. (w) Gostwicke s case, Cro. Eliz. 

(jp) Doc d. llcudley v. Rickaby, 5 103. 
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as to all. (or) So a licence to alien a part will determine the 
condition as to the residue, (j/) 

* A condition may be destroyed or suspended by the act of the 
](^or,1)ut not by the act of the lessee or a stranger. Therefore, 
the assignment of the term in part of the premises will not 
destroy the condition : {%) but where (o) the lessor, with the con- 
sent of the lessee, built a new barn on the farm, and the lessee 
took a new lease of the barn, the condition was suspended, 
because the old lease was in effect surrendered as to that part. 

If the rent and reversion are extended, and the lessee pays rent 
to the conusee, there is no breach of a condition for non-payment 
of rent: (d) but the condition is suspended, though a moiety only 
be extended by an elegit. (c) 

If the lessee is ousted, and the disseisin continues till after the 
rent-day, the lessor after demand of the rent may cither enter 
for condition broken, if there be such a condition of re-entry in 
the lease, or distrain ; for the land is subject to those lawful re- 
medies which the lessor or the law has provided, to recover the 
rent or the possession into whatever hands the land comes; and 
the act of a stranger cannot deprive him of the advantage of a 
condition annexed to the estate of the lessee, when he parted with 
the possession, (d) 

Where (e) there w'as a lease of several manors, with several 
reservations by the same indenture, w^ith a condition of re-entry, 
if the said rents, or any of them, or any part thereof, should be in 
arrear ; this condition was held to be entire, notwithstanding the 
several reservations. 

So also, if the condition be that if the rent or a sum in gross 
stipulated for in the lease to be paid by instalments, should be 
in arrear, &c. and afterwards the rent is suspended, the condition 
will be suspended also, as to the payment of the instalments of 
the sum in gross. (/) 


(or) Leeds v. Crompton, stated in 
4 Rep. ISO a. 

(y) Dy. 3S4. 

{») Hawkesworlh a. Davies, Godb. 
336 . 

(a) Culcoe v. Sharp, Noy. 126.' 

(0) The Bishop of Bristol's case, 3 
Leon, 113. 


(c) Moor. 22, 71, 91. 4 Leon. 201. 

(d) Humphrey r. Damion, Cro. Jac. 
300. 

(e) Ap Howell r. Monnoux, Moor. 
97. Winter’s case, Dy. 308. b. Hill’s 
case, 4 Leon. 187. 

(/) Rawlins’s case, 4 Rep. 52. 
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If during a lease in possession the lessor lease to a second 
person, to commence after the expiration of the former lease 
with condition of re-entry for non-payment of rent, and the 
first lessee surrenders^ the lessor connot take advantage of the 
condition of re-entry in the second lease, without giving notice 
of the surrender of the first to the second lessor* (g) 

If the indenture of lease be in the possession of a third per- 
son, and the lessee dies, the executor is not liable to forfeiture, 
for the breach of a condition contained in the lease, unless he has 
notice of it. Hut it is conceived that he ought to use due dili- 
gence to ascertain the conditions and other terms of the lease. (A) 

Although a condition of re-entry cannot be apportioned by the 
act of the party, it may be so by act of law. (?) Therefore, 
where (Jc) the lessor being tenant in fee of Whiteacrc, and tenant 
for years of Blackacre, leased both in one lease, with a condition 
of re-entry, and died, the condition was apportioned. 

If one coparcener enter for a condition broken, the entry will 
vest the possession in both. {1) So an entry by one tenant in 
common will serve for all.(m/ 

A corporation aggregate cannot themselves enter for a condi- 
tion broken; neither can they command their bailiff to enter with- 
out deed, (w) 

If the condition in a lease for years be that for non-payment of 
rent or the like the lease shall be void, after the lessor has made a 
legal demand, and the lessee has refused to pay, the lease is abso- 
lutely determined, and cannot be set up again by the acceptance 
of rent or any other act. (o) But if the lease be voidable only on 
non-payment of rent, acceptance of rent accrued due after 
breach of the condition is a waiver of the forfeiture. (;>) So if 
the lessor distrain, though it bo for the same rent, the lease is 
affirmed, because at the common law no distress can be made 
after the lease is determined: but the mere acceptance of the rent 


fer) Gurney’s case, cit jd Poph. 165. 
(/i) Northcotc V. Duke, Ambl.Sie. 
2 Eden. 319. 

(/) Moor. 27. 

(Af) Moody r. Garnon,3 Bulstr. 153. 
(Z) Doc d. Gill V. Pearson, 6 East. 
181. Bro. Enlr. Cong. 37. 1 Roll. 
Abr, 740. F, pi. 3. 7. 


(ffi) Hob. 120. 

(w) Erneby v. Wallround, Dy. 1 02 b. 
1 Roll. Abr. 514. 

((7) Browning and Boston’s case, 
Plow. 133. '' 

(p) Goodright d. Walter v. Davids, 
Cowp. 803. fiarvy v. OswUd, Cro. 
£liz. QTS. Peauasl’s casci S Rep, 64. 
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for which the demand was made is no bar, because it was a duty 
owing to him. (9) So bringing an action for the rent will not 
preclude an entry : but distress being an acknowledgment primd 
fame of the tenancy, will do so. (r) But if there be a condition 
of re-entry in case the rent shall not be paid in twenty-one days 
after the rent-day, and no distress on the premises, a landlord 
who distrains before the expiration of the twenty-one days, but 
continues in possession after the twenty-one days, does not there* 
by waive his right of re-entry. (5) 

With respect to other conditions of re-entry, acceptance of 
rent will not affirm the lease without notice, because such condi- 
tions being collateral may be broken without the possibility of 
the lessor’s knowing it. (0 Notice, however, of the breach of a 
covenant not to alien will be intended, if the lessor receive rent 
from the assignee, (w) 

Where (j:) there was a right of re-entry for not repairing the 
premises, Lord Kenyon said that if the demise in ejectment had 
been laid at a day antecedent to the payment of rent, he shonki 
have held the receipt of rent a waiver: but as the receipt of rent 
was prior to the demise in the ejectment, and especially as the 
premises were not in repair at the time of the action brought, the 
forfeiture was not waived thereby. 

If a lessee exercises a trade which by the terms of the lease 
gives a title of re-entry to the lessor, the delay to take advantage 
of it does not waive the forfeiture : but there must be some act, 
such as receiving rent to confirm the tenancy. So if the lessor 
permit the lessee to expend money in improvements, with a view 
to the premises being so occupied, it is evidence to be left to a 
jury of his consent to the alteration. ( y) So a lessor, having 
a right of re-entry on a breach of covenant not to underlet, does 
not by waiving his right on one underletting, waive his right to 
enter on a subsequent underletting. And the same law is of a 
breach of a covenant to repair : for a waiver does not amount 


(jf) 6rccn*s case, Cro. Eliz. S. 

(r) Co.Litt. in. 1 Leon. 262. S 
SaIk?S. 

(h) Doe d. Taylor »>. Johnson, I 
Stark. N. P. C. ill. 

(/} Majfsli i\ CuriiSj Cru. Elvi* 52S. 


(w) Fox V. Whichcote, Cro. Jac. 
SOS. 

(.r) Fryclt d. Harris r. JefTcrys, I 
Esp. N. P. C. 392. 

(.v) Doc d. Shephard r. Allen, 3 
Tmmt. 78. 
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to a licence, neither is it to be interpreted according to the same 
rules, (z) 

If a lease for years be made by a stranger as lessor to the owner 
,of the land, with a condition of re-entry, such a condition would 
be void ab initio : for such a re-entry would terminate the lease, 
which is good only by estoppel; and when the lease was gone, the 
lessee would be in of his old estate, which is a better title than 
that of the lessor. But where («) land was sequestered in Chan« 
eery, and A. the servant of the owner was put in possession, and 
afterwards being dispossessed, accepted a lease from the disseisor, 
>vith such a condition the entry of the disseisor was held lawful : 
for when the sequestrator accepted the lease, he waived his first 
possession; and consequently the disseisor after entry had the 
elder title, because he had a good possession against all except 
the disseisee. 

Where (i) a person having a right of entry does any act by 
which the person in possession might have an action against him, 
if he were a stranger; rather than that such act shall be con- 
sidered tortious, the laiv will refer it to his right, and intend that 
he did it in exercise of such rigid. Where (c) therefore the 
owner of the fee granted a license to work mines, and the grantees 
covenanted to work them effectually; and in failure of per- 
iormance of any of the covenants in the indenture a clause of 
re-entry was reserved to the grantor; and afterwards the grantees 
having discontinued w orking without any obvious cause preventing 
them tlie grantor after a lapse of some time verbally authorized 
other persons to dig, and met those persons on the land, and 
pointed out the boundaries, and entered into a mining adventure, 
with many other acts of a similar nature: it was held that they 
amounted to a re-entry, because, unless referred to the exercise of 
his right, they would hUve been acts of trespass. 

It seems to be clear that a lessor entering for condition broken 
is entitled to emblements, (d) 

Where (c) there is a lease for years with condition to be void 

(a) Doe d. Boscawen t*. Bliss, 4 (c) Doc d. Hanley v. Wood, 8 B. 

Tauiii.. 735. and A. 725* 

(fl) Hav/kins i». Sleplieii, Palm. 160. (</) Nicholas* v, Simonds, 2 B. 0 II, 

London v. James, 1 And. 128. James's Rep. 468. 

case, S.C. Moor. 181. (r) Moor. 87. pi. 218. Bnisce Prest. 

{^) Plow. 92. 8heph.T, 284. 
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on non-payment of rent, or the breach of any covenant, the lease 
beconies thereby so void, that the. tenant after breach of the con- 
dition is mere tenant at sufferance, and therefore ejectment may 
be brought without notice. 

If a lease for life is made reserving rent upon condition that if 
the rent be behind, the lessor and his heirs may enter and hold 
till satisfied, the lessor on entry has only a chattel, and the free- 
hold in the mean time remains in the lessee, and when the lessor 
is satisfied the lessee may re-enter.- The profits also being ac- 
counted satisfaction, the lessor can bring no action of debt for 
rent during his occupation ; because he holds the land as a dis- 
tress, though he take the profits to his own use. (/) 


II. Where a term has been demised for a term of years certain, 
no notice is necessary at or before the end of the term, to put an 
end to the tenancy ; because both parties are aware of the period 
fixed for its determination; (g) and the landlord therefore may 
bring an ejectment against the tenant holding over without 
notice ; neither will the circumstance of giving a notice subse- 
quent to the determination of the term of itself be a recognition 
of a tenancy from year to year, for it may be considered as a 
mere demand of the possession; and as the landlord need not 
have given any notice at all, the circumstance of having given one 
shall not prejudice him. (h) 

Where (t) a tenant agreed by parol to rent a house from year 
to year, for the residue of a terra which was then for three years 
and three quarters unexpired, and he held for three years and a 
quarter; it was held that, though he might perhaps have been 
entitled to quit without notice at the end of the three years, yet 
hi$ remaining longer implied a contract for the residue of the term. 

It is not however unusual to make a special provision by way of 
conditional limitation of the estate, that a term shall be deter- 
mined by notice; and the notice to be given in such cases must be 
determined by the apparent intention of the parties. Where (k) 

s. 827. Co. litt. 203. (i) Sauvage o. Dupuis, 3 Taunt. 

(;) Roe d. Jordan v. Ward, 1 H. BI. 410, 

07. (*) Roe d, Bamford v, Haylcy, l2 

(A) Doe,d, Godsall v. Inglis, S Taunt. East. 464. 

64 . 
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therefore a lease was made for 21 years, with a proviso to deter- 
mine the lease at the end of seven or fourteen years^ at the desire 
of either party, his executors or administrators, the question was 
whether this warranted a notice by the devisee of the lessor who 
became entitled to the reversion. The court held that a literal 
construction of the proviso could in no case be intended : but that 
the reasonable construction was that it should extend to all repre- 
sentatives. The object of the proviso was that the inheritance 
should not be bound on the one hand against the will of the 
persons to whom the inheritance belonged, and that on the other 
the lessee and those claiming under him should not be bound 
against their will, but that in all instances the parties interested 
should have power to give the necessary notice for this purpose. 

Where (/) a lease for years was made, with a proviso that in 
case the testator or lessee, or their respective heirs and executors, 
should wish to determine the lease at the end of fourteen years, 
and should give six months^ notice under his or their respective 
hands, the term should cease, and the lessor having devised his 
reversion to his executors as joint-tenants after his death, one of 
the executors only signed a notice to quit to the tenant. This 
was held not good, although expressed to be in the name of all 
the executors ; because the proviso required the notice to be 
signed by all of them : neither could it be supported by the general 
rule that one joint tenant may bind his companion by an act 
done for his benefit; because it was not evident that the deter- 
mination of the lease was for the benefit of the parties. And 
no subsequent recognition by those who did not sign could by 
relation back make it good, because it was a notice to defeat an 
estate. Such notice therefore ought to be good upon all parties at' 
the time it was given ; the tenant must act upon it at the time, 
and therefore it should be such as he could act upon with 
security. 

Where (m) a lease for years was made with a covenanton the 
part of the lessee '.bat if the lessor should during the term be 
desirous to take all or any part of the land for building thereon, 
it should be lawful for him to enter upon all or any part to make 

(ORiglit d. Pishcr v. Cuthell, 5 S. 541. Sec Bussell v. Coggins, 8 Tes. 
East. 493. 34. 

(m) Doc d. Wilson v, Abel, 3 M. and 



752 


Of notice to quit [Chap. VI. 

such buildings as he should think proper, and to do all necessary 
acts provided the lessor gave six months’ notice of his intention. 
The jreasonable construction of this proviso was that the lease 
should after notice terminate for so much as the notice should 
refer to, and consequently that the lessor was not precluded from 
giving notice of his intention to take the whole at one time for 
building. 

Where (o) one seized of lands in borough English, and also of 
other lands of freeliold (enure at the common law, leased both 
with a covenant from the lessee, that if the lessor, his heirs and 
assigns, would have back the land, then upon a year’s warning the 
lease should be void ; on the death of the lessor, it ^vas held that 
each kind of heir should have advantage of the limitation for his 
respective part; and afterward the heir in borough English having 
purchased the portion of his cider brother, it was held that he 
should have advantage of the condition in the part so purchased 
as assignee of his elder brother. 

Where (») a farm was leased for 21 years at a rent of 180/. per 
annum, consisting, as described in the lease, of the Town Barton 
and its several parcels at a certain rent, certain other closes at 
specified rents, and Shippen Barton with its several parcels at 
other specified rents, with a power to either party to determine 
the lease at the end of fourteen years, giving two years’ notice. 
A notice to quit Town Barton, See. agreeably to the terms 
of the covenant,” given in due time was held sufficient for the 
whole premises. A notice to quit a part only would have been 
bad. 

If a tenant hold under an agreement for a lease at a yearly 
rent, in which it is stipulated that the agreement shall continue 
for the life of the lessor, and that a clause sliall be inserted in the 
lease, giving the lessor’s son power to take the house for himself 
when he comes of age; the son must make his election a reason- 
able time after he comes of age. The delay of a year is un- 
reasonable ; if within a week or a fortnight, it would be reason- 
able. (qf 

A proviso of this nature, or any other condition, may be dis- 

' 

(o) Anon. Godb. 2 . Moor. 113. ( 9 ) Doe d. Brumfield v. 2 

(p) Doed. Rodd i». Archer, l lEust T.R, 430. 

S45. 
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pensed with subsequent to the makings of the lease by express 
agreement: but if the lease is by deed^ the dispensation must be 
also under seal; because it is in the nature of a release. Neither 
can such a dispensation, if not by deed, operate as a new lease, 
and consequently effect a surrender in law of the old one; because 
it would be plainly contrary to the intention of the parties, (r)" 

By the slat. 4 Geo. II. c. 28. s. 1. {s) it is provided that if any 
tenant for life or years, or any persons claiming under him, or by 
collusion with him, shall wilfully hold over any lands after the 
determination of his lease, and after demand made and notice in 
writing given for delivering possession thereof by his landlord, or 
the persofi to whom the remainder or reversion of such lands 
shall belong, {i) or his agent; then he shall pay for the time that 
ho shall so keep possession to the landlord, his executors, admi- 
nistrators, or assigns, (tt) at the rate of double the yearly value of 
tlie said lands to be recovered in any of his Majesty’s courts of 
record by action of debt (or trespass in Ireland) (a;) whereunto 
the defendant shall be compelled to give special bail; against the 
recovering of which said penally there shall be no relief in 
equity. 

I'his statute i? a remedial act; and therefore a receiver of the 
court of Chancery is an agent lawfully authorized within the 
meaning of the act, and liis notice in writing has been held to 
be a suflicient demand of the premises. (^) 

So one tenant in common may bring an action for the double 
value for his moiety alone. They may sever in ejectment, and, as 
the present action is in lieu of ejectment, and more beneficial, 
one tenant in coniinon may take the benefit of it witliout the 
other. (::) 

If tlie lessee is a feme sole, and subsequent to demand of the 
possession she marry, there is \\q iicc essity to give a new notice to 
quit to the linsband Great inconvenience might arise if a fresh 
notice were necessary in such cases, since the landlord may not 


(r) Goodright cl. Nidi oils v, Mark, 
4 M. and 5. 30. 

(«) Irish Slat. 1 1 Aim. c. 2, 

(/) words not in the Irish slat. 

\ \ Ann. c. ‘i. 

{u) The words “ or to such person 
io whom the immediate reversion ex- 


pectant on the determination of the 
lease shall belong” are here added in 
the Irish slat. 11 Aiin^ 

(or) Sec Irish stat. 11 Ann. c. 

(^) Wilkinson v, Coiiey, 5 Burr. 
2691. 

iz) Cutting Derby, 2 Bl. 1077. 
3c 
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know whoUier the tenant is married or not ; and if a man marry 
a woman' who is tenant to another, he is bound to inquire the 
conditions under which she holds the estate, (n) 

Where (i) the landlord declared in debt, 1st, for the double 
value; and, Sdly, fbr use and occupation; and the tenant pleaded 
nil debet to the first, and a tender of the single rent to the second 
count, and paid the money into court which the plaintiff took out 
before trial : it was held that it was still competent for the plain* 
tiff io proceed for the double value; for the acceptance of the 
single rent did not waive the action, and if he proceeded, it would 
be evident that he only took it as satisfaction pro tanlo. Although 
the single rent was paid on the second count; yet, if the plaintiff 
had recovered on the first, the defendant would have been enti- 
tled to have had it deducted out of the larger sum recovered. 

A tenant holding over under a fair claim of right is not within 
the act; although it be decided eventually that he has no 
right, (c) 

All adminisfi ntor of an executor cannot sustain an action under 
the statute, without taking out administration de bonis non to the 
first testator, (rf) 

The notice under the statute may be before the expiration of 
the lease; and it has been licld(c) that a notice in (lie following 
form, I give you notice to quit, or I shall insist on the double 
rent,” instead of double value, is a good notice, and pfainly 
relates to the statute. So where (/) a landlord gave notice to the 
tenant to quit at the end of the lease, an<l he held over, a subse- 
quent notice to quit or pay double rent did not waive the first or 
the double rent. The demand may be made six weeks after the 
end of the lease, if the landlord have done nothing to acknow- 
ledge the tenancy: but if he demand in the middle of a quarter, 
he can only recover single rent fqr the antecedent portion of the 
quarter, (g) 

Debt for double value w ill not lie against a weekly tenant for 
boldf'^i^ over : for, although such a tenant may be called a tenant 
for years for some purposes, yet the stat. 4 Geo. 11. being a penal 

[a) Lake v. Smith, 1 N. R. 174. (e) Doe d. Mathews v, Jackson, 

Iljall V. Rich, 10 East. 48. Dougl. 175. 

(r) Wright r. Smith, 5 Esp. N. P. C. (/) Messenger r. Armstrong, I T. R. 
res. A3. 

((/) Culling Vj Derby, 2 Bl. 1075. (g) Cobb v, Stokes, 8 East. 358. 
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statute^ H inust be consstrued 6tr|ctly, and therefore cannot include 
a tenant for any less time than a year. (A) 

^ In the case of tenant from year to year, if either party wish to 
determine the tehancy after the commencement of the current year, 
there must be half a legal year’s notice to quit by parol or in writing, 
and not six months’ notice only before the expiration of that year.(0 
To entitle joint tenants to recover in ejectment against a tenant 
from year to year, the notice to quit, if in writing, must be signed 
by all the joint tenants at the lime it is served : (/c) but if the 
notice be given by an agent, it is sufficient, if his authority be 
subsequently recognized. (/) So, in the case of an ejectment by a 
corporation against a tenant from year to year, a notice given by 
a person acting as steward is sufficient, without evidence that he 
had authority under seal; because the corporation by bringing the 
ejectment adopt the act. (in) If, however, several joint tenants 
demise from year to year, such as give nolice to quit may recover 
their respective shares in ejectment on their several demises, (n) 

A receiver appointed by the court of Chancery, with a general 
authority to let lands from year to year, seems also to have autho- 
rity to determine such tenancy by a regular notice to quit, (o) 

A misdescription of the premises in a written notice to quit is 
not fatal, if they are otherwise so sufficiently designated, that the 
party to whom the notice is given is not misled by it. It is suffi- 
cient therefore, if the premises be described as the premises tvhich 
‘^ycu (l/te fenaiil) hold of me {the landlord)/' (p) A notice to 
quit house, land and premises with the appurtenants'’ w'ill in- 
clude tithes” where all are leased together, (q) 

A notice to quit on one of two days is sufficient, if given 
half a year before the tenancy commenced, (r) And a notice 

(A) Lloyd 1 ’. Hosbee, 2 Canipb. (ra) Doc d. Wbayman u. Chaplin, 3 
N.P.C. 453. Taunt. 120. 

(/) Parker d. Walker r. \^om'.tabIe, 3 (a) See 12 East. 57. 

Wils,25.ycar-book, ISHen.VlII. 15.b. (p)Doe d. Cox e. , 4 Esp. 

(k) 5 Esp. 149. N.P.C. 185. 

(l) G'y>dtitlc d. King v. Woodward, (q) Doe d. Morgan v. Church, 3 

3 B. and A. (»89. Carapb. N, P. C. 7 1 . 

(»i) Roe d. Dean and Ciiapter of (r) Doe d. Malbewson v. Wightmaii, 
Rochester Pierce, 2 Canipb. N.P.C. 4 Esp. N.P.C. 5. Doe d. Hinde v. 
96, Vince, 2 Campb. N. P. C. 256, 

3c2 
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to quit at Lady day or Michaelmas is new Lady 

day of^ Michaelmas: but is open to explanation to mean 
Old Lady-day or Old Michaelmas* ( 5 ) If the tenant disputes 
the time when his tenancy commenced, it is incumbent on him to 
shew the true time, and not the lessor : but mere notice to quit 
at a certain time given by the landlord is not a sufficient evidence 
of the expiration of the holding at that time. So if the tenant, 
on being applied to respecting the commencement of his holding, 
informs the party applying that it began on a certain day, and 
notice to quit on that day is given at a subsequent time, he shall 
be bound by the information he gave, and not be permitted to 
shew its commencement at a diflerent time, (t) Where there is 
any doubt, the better way is to give a notice to quit at the end of 
the current year of the tenancy, which shall expire next after the 
end of one half-year from the service of the notice, (w) But in 
this case the landlord must give some evidence of the commence- 
ment of the tenancy, so as to satisfy' the court that the current 
year has expired before the day of the demise in the declaration ; 
as for instance where the landlord proved that the rent was due 
at Michaelmas and Lady-day; and yet it was the custom of the 
country to hold from Lady-day to Lady-day. (r) A notice deli- 
vered to a tenant at Michaelmas 1795, to quit at Lady-day, which 
will be in the year 1795, was held to be a good notice to quit at 
Lady-day 1796. The w'ords will be” shewed that 1795 could 
not be meant ; and therefore it was rejected as impossible, ( jy) 

If tenant year to year assigns over, the tenancy of the 
assignee commences with the same day as the old tenancy, and 
therefore notice to quit 011 that day is sufficient, (s) If u tenant 
enters in the middle of a quarter, and aft(?rwards pays for the 
lime to the beginning of a succeeding quarter, from which time 
he pays half-yearly, his tenancy commences from the regular 
quarter day to which be paid up, and notice to quit must have 
reJat.ii^n to4hat dayc(r/) 

If notice to quit at Midsummer be given to a tenant holding 

(J) sCainph. 254. (^) Doc <1. Duke of Bedford v. 

(t) Doc d. Ejrc v. Sambly, 2 Esp. Kighlley, 7 T. 11. 63. 

N. P. C. 677. (=^) Doe d. Caslleton v. Samuel, 5 

(tt) Doe d. Phillips v. Butler, 2 Esp. Esp. N.P.C. 172. 

N. P. 0. 589- Holcomb v. Johnsou, 6 

(jr) Adams' Eject. 277. Esp, N. P. C. 10. 
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from Michaelmas, he may insist on the insufficiency of the notice 
at the trial, though he make no objection when served. (A) But 
if the tenant be personally served with notice to quit at Michael* 
mas, or at the lime he usually paid rent, and he make no objection 
at the time, it is prima fade evidence that his tenancy commenced 
at that time, (c) Lord Ellenborough, C. J. said it was a ques- 
tion for the jury to determine whether the tenant must not be 
understood, from the circumstance of not making any objec- 
tion, as having admitted that the tenancy was determined by the 
notice, {d) 

Where the incoming tenant enters upon different parts of the 
demised premises at different times, half a year’s notice before 
the substantial time of entry is sufficient, (f) In many counties it 
is usual for the incoming tenant to enter upon the arable land, for 
the purpose of ploughing and preparing it before the time limited 
for the commencement of the tenancy; and therefore where (/) 
it was agreed that the tenant should enter on the tillage lands at 
Candlemas, and on the house and all the other premises at JLady 
day following-, and that when he should leave the farm lie should 
quit the times aforesaid,” and the rent was reserved payable at 
Jyddy day and Michaelmas, the substantial time of entry was held 
to be Lady day, from which time the rent was made payable. So 
where (g) the tenant entered his farm on an agreement to hold 
the arable land frotn Candlemas, the pasture from Old Lady day, 
and the meadow from Old May day, the rent having been reserved 
payable at Old Lady day, the substantial entry was hgld to be at 
that time. Where house and land are let together to be entered 
at difi'erent times, it is always matter to be left to the jury to 
determine in the absence of any express stipulation between the 
parties which is the principal, and which the accessorial subject 
of demise. It must in all cases depend on the relative value of 
the land and the house. (//) 


ih) OaUap|)lc (1. Green v, Copous, 
4T.R. iiol. 

(c) Doc d. Cljrges r. Foster, 13 
Easi 405. Doc d, J.eiccslcr f». Biggs, 
^ Taunt. 109. Doc d. Baker r. Womb- 
well, SCainpb. N P. C. 559. 

(rf) Oakappic d- (iicen v. Copoiis, 
iT.R.50!. 


(c) Doe d. Daggett v, Snowdon, 2 
Bl. 1224. 

(f) Doc d. Strickland r. Spence, 
6Easl. 120. 

(g) Doer. Snowdon, 

(k) D«ic d. llcapy r. Howard, 11 
East. 199. 
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Where (h) premises arc taken under an agreement, by ivhich 
the tenant is always subject to quit at three months’ notice, this 
constitutes a quarterly tenancy, which may be determined at the 
same time of the year it commenced, or on any corresponding quar- 
ter-day. If the tenant under such an agreement enters in the 
middle of the usual quarters, if there appear to be no agreement 
to the contrary, he will be presumed to hold from the day ho 
entered ; and the tenancy can only be determined by a notice ex- 
piring on that day of llic year, or some other quarter day, calcu- 
lated from that day, (Z) 

Where (/) it was alleged to be the custom of the country to give 
a year’s notice, Lord Kenyon hesitated as to pronouncing it a 
good custom. Lord Mansfield,” he observed, “ had thought 
that three months’ notice was sufficient upon a special custom ; 
and that sitting at Nisi Prim he would not say otherwise : but 
there must be very strong evidence to support it.” 

In the case of houses in cities or towns, a quarter’s notice seems 
to be sufficient : which quarter must expire with the current year 
of the tenancy, {m) Lodgings are also an exception : they may 
be taken for a month or a less time, and much less notice will be 
sufficient. On a monthly hiring a month’s notice is sufficient: {n) 
so a week’s notice is good to a weekly tenant, (o) 

Where (p) there was an agreement for a demise for a year, the 
rent to be paid weekly, and a month’s w^arning if no default in 
payment of rent, and the lessor afterwards refused to execute the 
agrcement,i^but the tenant entered and paid weekly, he was held 
entitled to a month’s notice, although the agreement was not exe- 
cuted ; and although it was admitted that a week’s notice was 
sufficient for a weekly tenant. 

Notice to quit may be given to a tenant by parol ; and, where 
two hold in common, notice to one is sufficient, because it will 
be presumed that he informed his companion, (gr) So a notice to 


(/} Doe d. Lord Bradford v. Watkins, 
7 East. 651. 

{k) Kemp v. Derrctt, S Campb. 
N. P. C. 510. 

(/) Doc d. Henderson v. Cbarnock, 
Peak. N. P. C. 4. 

(fn) Doc d. Pitcher v. Donovan, 1 
Taunt. 555. 


(n) Doe d. Parry v. Harrell, 1 £sp. 
N. P. C. 93. 

(o) Right d. Flower t>. Darby, 1 
T. R. 169. 

(p) Doo d. Peacock v. Rafifan, 6 
Esp, N. P. C. 4. 

(g) Doed. Lord Macartney v« Crick, 
5 Esp. N, P. C. 196. 


g 
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■:r < 

quit served on one of two tenants who held under a joint demise 
is evidence that it reached the other, though he lived else- 
where. (r) 

The mere leaving a notice at the house, without proving the 
delivery to a servant, or that it came to the tenants hand, will 
not support an ejectment, (s) But where the tenant has a dwell- 
ing-house oif the premises, delivery to the servant at the dwelling- 
house is strong presumptive proof that the master received the 
notice. (/) 

It is not necessary that a notice to quit should be directed to 
the tenant in possession, if it be proved to have been delivered to 
him in proper time. (?/) So if the notice misdirect the Christian 
name of the tenant, and the tenant keep it, this is a waiver of any 
objection ; and the lessor may recover, if he have no other tenant 
of the same name, (.r) 

A tenancy from year to year cannot be determined by parol 
licence to quit in the middle of a quarter, although the tenant 
quit accordingly. ( t/) But if, at the end of the year, the landlord 
accept another as liis tenant, such acceptance is a dispensation 
of the notice to quit, and the landlord cannot recover against 
tlie former tenant for use and occupation subsequent to his 
(juilling. (z) 

Where rent is reserved quarteiy, it does not dispense with the , 
half-year's notice : but where three months’ notice was given 
by the lessee, and the lessor accepted rent to the time when the 
tenant quitted (he premises, without saying any thing, it was held 
to be a waiver of the regular notice. 

Acceptance of rent aiYer the expiration of the notice to quit 
seems to be generally considered a waiver of such notice; (6) or 
rather it is matter of evidence to the jury of (r) such waiver : 00 


(r) Doo d. Lord Bradford r. Wat- 
kins, 7 Kasl. fijl . 

{s) Doe d. Bui OSS i\ Lucas, 5 Esp. 
N.IL C. 553. 

(/) Jones d. Griffiths r. Marsh, 4 
T. R. 464. 

(«) Doc d. Mathewson r. Wright- 
niaii, 4 Esp. N. P. C. 5. 

(ar) Doo o. Spillcr, 6 Esp. N. P. G. 
70. 

(jf) Mullet V. Bia^ne, 2 Canipb. 


N.P. C. 103. 

(::) Sparrow v. Hawkts, 2 Esp. P. 
C. 50 1. 

(a) Shirle)’ r. Newman, I Esp. N. P# 
C. 266. 

(/;) Goodriglit d. Charter v. Cord- 
went, 6 T. B. 210. 

(c) Doc d- Ash i’. Calvert^2 Cainpb. 
N. P.C. 3S7. 

(//) Doe d. Cheny u. Ballcn, Cowp. 
245. 
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but where rent was usually paid at a banker’s, and the banker 
without any special authority received rent accruing after the 
expiration of the notice, it was held to be no waiver. 

Where (<^) the landlord, about to sell the demised premises, 
gave his tenant notice to quit on the llth October, 1806, but pro- 
mised not to turn him out unless the premises were sold : this 
promise was held to be no waiver; nor did it operate as a licence 
to bo on the premises otherwise lhati subject to the landlord’s 
right of acting on sucli notice, if necessary. So where (/*) the 
landlord had given notice to quit different parts of the farm at 
different times, which the tenant neglected to do in part, in conse- 
quence of which the landlord commenced an ejectment; and be- 
fore the last period mentioned in the notice was expired the land- 
lord, fearing that the witness by whom he was to prove the notice 
would die, gave another notice to quit at the same times respect- 
ively in the following year, but continued to proceed in his 
ejectment; this second notice did not waive the first. 

The mere acceptance of money is equivocal: but a distress for 
rent due after the expiration of the notice is a waiver as much as 
the acceptance of rent co nomine, {g) But if, after the expiration 
of a notice to quit, the landlord gives a fresh notice that unless 
the tenant quits in fourteen days he will require tlm double value, 
this is no waiver of the first notice. (7/) 

Where (e) a notice to quit given by a rector to the tenant of 
his glebe land expired on the !25tb December, and on the 17th 
January following a sequestration w^as read in the church, and 
the rector afterwards, by order of the sequestrator, received from 
the tenant who held over a weekly allowance, which he described 
in a receipt, as issuing out of the tithes and glebe : it was held 
that the rector might, notwithstanding, maintain an ejectment, 
laying the demise on the Jst January, as between the 25th De- 
cember and the 17th. January the tenant was a trespasser. 
This is like the case of a tenant for life dying ponding an eject- 
ment. The rector cannot have an hahere facias posscssiofiem : but 
he may recover the profits of the land up to the time of the se- 

(e) Whileacre d. Boult r. Symonds, H. Bl, 311. 

10 Kast. 13. (h) Docd. Digby v. Steel, 3 Campb. 

(/) Doe d. Willianis v. Humphreys, N, P. C. 1 1 5. 

2 East. 237- (*) Doc d. Morgan i;. Bluck, 3 

, (§•) Zouch tl, Ward Williogalc, 1 Cainph. N. P. C. 447, 



761 


Chap, VI.] Of noHce to quit 

questraiion by this ejectment. This point was ruled by Dam* 
pier, Jf;. at nisi prius : but it was afterwards confirmed on a motion 
for a new trial by the court of King’s Bench. 

Since there is no privity between the ultimate reversioner and 
the underlessee, if the lessee underlets from year to year the un- 
derlessee is not entitled to any notice after the interest of his im- 
mediate lessor is determined. And if the undertenant refuse to 
give up the possession, the ejectment may still be brought against 
the original lessee for so much as the undertenant occupies, 
although after the notice given to him by his own landlord he has 
given a regular notice to the undertenant ; and, upon the writ of 
execution, the sheriff will turn the undertenant out of possession. 
And the intermediate tenant will he liable to the costs of the 
action. (,/) So in the case of a bargainee of tithes for one year, 
who underlets them to the several occupiers of the land, no notice 
need be given by a succeeding bargainee of the same tithes for 
the following year, because the first bargainee could give no 
greater interest than he himself possessed. (/-) If, however, a 
composition has been made for tithes by A. as proprietor, and he 
lease them to B., whose interest is afterwards determined by A., 
before any alteration in the composition by B., A. cannot deter- 
mine the composition without half a year’s notice. Such no- 
tices arc strictly analogous to notices between landlord and 
tenant- (0 

An ejectment may bo brought by the assignee of a mortgage 
without notice, against one who was let into possession as tcnan|- 
from year to year after the mortgage, but before the assignment : 
a mortgagor himself in such a case is not entitled to notice ; and, 
therefore, he cannot convey a greater interest to the lessee, (m) 
So the original mortgagee may bring ejectment without notice 
against a lessee' of the mortgagor from year to year, under a 
demise made subsequent to the mortgage witliout his privity, (n) 

But where one claims the reversion under the lessor, he must 
give a notice, in all cases in which notice is requisite, in the same 


(j) Roc i\ Wiggs, 2 N.R. 330. (w) Thiinclcrd. Wca\cr v, Belcher, 

(A:) Cox IT. Brain, 3 Taunt. 95. 3 Easl. 419. 

(/) Wybnrii v. Tuck, I B. and P, (n) Kccch d, AVarnc t’. Hall, Dougl. 
459. Hewitt IT. Adams, Dc»m, Proc. 21. 

1782. Rayiicr on Tillies 992. 
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way as the original lessor ought to have done ; and no favour in 
this respect is shewn to infancy or coverture, (o) Neither will a 
refusal to pay rent to a devisee under a will, w^hich is cofilested, 
be a sufficient disavowal of title to enable the devisee to maintain 
ejectment without notice, (p) 

Where {q) a tenant came into possession in 18I6, and the lessor 
of the plaintiff claimed under a writ of elegit, and inquisition 
issued thereon in 1818, but founded on a judgment recovered 
prior to 1816 ; the judgment was held to have so bound the land 
that the tenancy was avoided in toto by the relation of the elegit 
to the judgment ; and no notice to quit, thcreforo, was necessary 
to maintain ejectment under it. 

A notice to quit in writing, signed by the party giving it, 
and attested by a witness, must be proved by calling that wit- 
ness ; or his absence must be accounted for : which point is 
among the first principles of evidence ; and, therefore, proof 
of service on the tenant, and that he read it, and did not ob- 
ject, is not sufficient without the preliminary proof above men- 
tioned. (r) 

In ejectment against a lessee of tithes for holding over after 
notice to quit, it was held that some evidence must be given to 
shew that he did not mean to quit possession ; as, for instance, 
his declaration to that effect, or bis silence, w hen questioned ; or, 
perhaps, by shewing that the defendant, who claimed by assign- 
ment from the original lessee, entered into the rule to defend the 
ejectment as landlord. But a second notice to him was held 
a waiver of a former notice given to the original lessee before 
assignment. There could be no actual delivery up of such a pos- 
session : the landlord, however, could bring it to the test, by 
demanding what the intention of the tenant was. (s) 

When a lease has expired, the tenant continues liable to the 
rent, unless he delivers up complete possession, or the landlord 
accepts another in his room: but where the lessor attested a 
paper from the lessee to the undertenant, giving him a notice 
that the lease was expired, Lord Kenyon held that it was not 

(o) Maddon d. Baker v. White, S and A. 782. 

T. R. 159. (r) Doe d. Sykes Durnford, 2 M. 

ip) Doe d. Williams v, Fasquali, and S. 62. 

Peak. N.P. C. 198. Bull N.P. 96. (#) Doe d. Bricrly t\ Fatiner, 16 

l^jNpoc d. PuUaud v. Hildcr, 2 B« East* 53. 
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sufficient to bind the lessor, unless it was proved that he knew 
the contents. (0 

Where (u) tenant from year to year underlet part of the pre- 
mises, and then gave up to the landlord the part renaaining in his 
own possession, without either receiving a regular notice to quit, 
or giving the underlesae notice to quit, or even surrendering a 
part in the name of the whole : it was held that the landlord could 
not recover against the underlessee upon giving half a year's 
notice in his own name ; because the tenancy between the in- 
termediate lessee and his tenant still continued, and there 
was no privity of contract between the landlord and the under- 
tenant. 

The following may be used as forms of notices to quit : — 

Sir, 

I hereby give you notice to quit and deliver up on 
the day of next, the possession of the messuage 

or dwelling house, (or ‘‘farm, lands, and premises," ) with 
the appurtenances, which you now hold of me, situate in the 
parish of in the county of Dated the 

day of 

Yours, &c., 

A. B. 

To Mr. C. D. (the tenant,^ or f it be doubtful who is the tenant) 
To C. D,, or whom else it may concern. 

If the notice be given by the agent, the form may easily be 
varied by stating that circumstance, and by the agent signing as 
agent to (he landlord." 

Where the commencement of the tenancy is doubtful, (he 
following form may be used : — 

Sir, 

I hereby give you notice, &c. (as before to the date of 
the 7wiicey) provided your tenancy originally commenced at 
that time of the year ; or otherwise that you quit and deliver 
up, the possession of the said messuage, &c., (as above) ot 
the end of the year of your tenancy, which will expire next 

(0 Harding v. Crclhurn, I Esp. (u) Pleasant d. Haylon v. Benson, 
N.P.C. 57. UEasl«34. 
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after the end of half a year from the time of your being 
served with this notice. Dated, &c. 

When a tenant from year to year gives the notice to his land* 
lord, the form may be easily varied. 


Where tenants, having power to determine their leases by giving 
notice to their landlords of their intention to quit, give such notice, 
and do not accordingly deliver up the possession at the time men- 
tioned in the notice, they are liable by the stat. 11 Geo. II. c. 19. s. 
18. (a:) to double rent, to be levied, sued for, and recovered at the 
same times, and in the same manner, as the single rent might have 
been levied, sued for, and recovered, before the giving of such no- 
tice; and such double rent shall continue to be paid during all the 
time such tenant shall continue in possession. Dy the Irish stat. 
15 Geo. II. c. 8. s. 8. the notice given by the tenant must have 
been by writing : but that is not required by the English act, 
where it has not been expressly stipulated for. (^) . A notice that 
the tenant will quit ^^as soon as he gains another situation^’ does 
not bring the case within the statute, (::) 

With respect to leases at will, strictly so called, it has been 
formerly observed if the lessor does any act inconsistent with the 
continuance of the will, it determines the tenancy from the time 
the tenant has notice : but an outlawry does not determine the 
will till seizure, nor an extent till the liberate, (o) 

If the lessor, having made a lease at will, make a lease for years 
by deed to commence immediately, this will determine the will, 
although it be agreed betw een him and the lessee for years that he 
shall not enter for some time after : but since a lease may commence 
in computation of time before it begins in interest, a lease to begin 
at Midsummer in point of time, and in interest at Michaelmas, 
does not seem to have the effect of determining the will before Mi- 
chaelmas; and, therefore, if the lease for years is by parol, the col- 
lateral agreement will be material, {b) 


(jc) Irish stat. 15 Geo. JI. c, 8. s. 8. 
{y) See Timmins w. Rowlinson, 3 
Burr. 1603. 

^ (%) Fanaiicc r. Elkingtou, 2 Curaph. 
5P1. 


(a) Uiiichman v. Isles, 1 Vcnlr.247. 
ip) Hinchinan v. Isles, 1 Ventr. 247. 
Dimsdalc v. Isles, Raym. 224. 3 Lev. 
88. 3 Keb. 207, 



Chap, VL] Of forfeiture. 765 

III. Forfeiture of the estate of the tenant may take place by 
any act in law^ which is inconsistent wi}h the Interest supposed 
to be demised, A feoffment by tenant for IiTe^ if it be for another’s 
life than the cestui que Die, is a forfeiture of his estate ; and so a 
feoffment by a tenant for years is a forfeiture, because it creates a 
freehold by disseisin, (c) So if the tenant for years make a feoff- 
ment^ the lessor being upon the land, this is a good feoffment, and 
a cause of forfeiture accordingly, (rf) So also, although adessee 
cannot devest a freehold in the crown, yet a feoffment is a for- 
feiture, because it tends to the king’s disherison, (c) If tenant for 
life and remainder for life join in a feoffment in fee, it is a forfei- 
ture of the remainder for life, as well as of the particular estate : 
lor, where the estate is wrongfully made, it shall be accounted the 
livery in law of all who join, (f) But conveyances which merely 
operate by grant, such as lease and release, create no forfei- 
ture because they convey no more than the party is entitled to 
grant, (g) 

So if the lessee sues a writ, or resorts to a remedy which claims 
or supports a right to a greater estate of freehold than he possesses, 
it is a forfeiture ; or if, in an action grounded on the lease, be 
resists the demand under the pretence of a liigher intere^^t in the 
land, or if he acknowledges the fee in a stranger, he is in these 
cases estopped by the record^ from claiming under the lessor, (k) 
A common recovery accordingly by tenant for life or years or his 
being vouched in the same is a forfeiture. (?) So where the lessor 
had bargained and sold the reversion to the plaintiff, and the de- 
fendant pleaded that the lessor, before the grant to the plaintiff,, 
had bargained and sold the reversion by deed inrollcd to the 
defendant, it was adjudged a forfeiture, (y) 

If a fine be levied, it is a forfeiture, although there be no previous 
feoffment by tenant for years to create a freehold by disseisin: but 
if there be such a freehold to support the fine, an entry is necessary 

(c) SaFid. oil Uses, tit Feoff. Moor. 211. Gouldsb. 40. Oodb. 105. 

(d) Read w. Errington, Cro. Eliz. Barkhouse’s case, 4 Leon.3. Dy. 209. 
321. Metteford's case, Dy. 362. I>. pi. 21. in iiiarg. 2 Lev. 52. Co. Litl. 

Co. Litt. 251. b. 339. 

(/) 1 Leon. 262. (i) Page v. Griffith, Moor. 271. 

(g) Smith d. Richards v. Clifford, Pelham's case, 1 Rep. 15. 

1 T. R. 7 38. (/) Dixie's case, Moor. 211. 

(ft) Dicksey v. Spenser, 3 Leon. 169. 
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to avoid the fine. If, however, the lessor does not enter daring 
the lea^, it seems that Jie is entitled to five years after the term 
end<^ to avoid it. If the reversion be granted over before entry, 
the forfeiture cannot be taken advantage of by the entry of the 
grantee : or, in other words, a right of entry cannot be trans- 
ferred. (A*) If the lessee for years levies a fine with proclama- 
tions, and during the five years pays rent to the lessor as before, 
this fine will not bar the lessor. (/) 

Where(in) a tenant for life leased for years, and afterwards the 
.tenant for years being ousted, and the tenant for life disseised, 
the tenant for life levied a fine to the disseisor, this was held siifli- 
cient to give a title of entry to the reversioner. So a fine 
by tenant for life, although it has no operation, will equally 
create a forfeiture as if he levied it. 

A fine levied by tenant for life in remainder is a forfeiture of 
bis estate, (n) So a fine come ceoj Sfc, by tenant for life is a for^ 
feiture, although no use be declared of it : but it is otherw'ise with 
a fine sur concessit^ because no use results as in the other case, (o) 
Where ( jp) a fine is levied of a trust estate by tenant for life, 
a court of equity will never construe it to work a wrong : but it 
will, notwithstanding, operate so as to grant all the conusor had 
the power to grant. And where tenant for life of the legal 
estate mortgaged his estate by making an underlease for years, 
and levied a fine to the mortgagee and his heirs to corroborate 
the mortgage, and afterwards to the use of tlie tenant for life 
and his heirs. The mortgagee not having notice of the title of 
tenant for life was held entitled to hold, during the life of the 
mortgagor, although the reversioner had recovered at law. (9) 

In all the cases above mentioned no notice is necessary in order 
to terminate the interest of the lessee; but the landlord must 
bring his ejectment to recover possession. 


Qe) Whaley v.Tancred, Tho. Rajm. 
219. 4 Leon. 250. 

(/} Farmer o. Smith, 2 Aud. 176. 
Farmer's case, 3 Rep. 77. b. S. C. 

(m) Buckley v. Hardy, 2 And. 29. 

(n) Holt V. Lister, Cro. £liz. 757. 
(0) Rumsey v. Waters, 3 Reb. 333, 

436, 448. 


(p) Lcthuillier v. Tracy, 3 Aik. 729. 
Penhay v, Hurrall, 2 Freera. 213- 
Lady Whetstone v. Bury, 2 P. Wms. 
146. 

V 

(9} Willis v. Fineux, Prec. in €h. 
108. See Lady Whetstone v. Sains- 
bury, Prec. Ch. 591. contra. 

(r) No Irish Stat. of this kind. 
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By the stat. 11 Geo. II. c. 19. s. 16. (r) If any tenant holding; 
at rach rent, or a rent of full three-fourths of the yearly value of 
the demised premises, shall be in arrear for one year's rent, and 
shall desert the demised premises, and leave the same unculti- , 
vated and unoccupied, so as no sufficient distress can be had to 
countervail the arrears of rent, two or more Justices of the peace 
of the county, division, or place, (having no interest in the 
demised premises,) at the request of the landlord, may go upon 
and view the same, and affix, or cause to be affixed on the most 
notorious part of the premises, a notice in writing, what dey . 
(at the distance of fourteen days at least), they will return to 
take a second view thereof ; and if, upon such second view, the 
tenant, or some person on his behalf, does not appear and pay 
the rent in arrear, or there shall not be sufficient distress 
upon , the premises, then the said justices are empowered to 
put the landlord in possession ; and it is enacted that the lease 
as to any demise therein contained shall be thenceforth void. 
The proceedings of such justices are examinable in a summary 
way by the next justice or justices of assize, of the respective 
counties in which such lands lie, and if they He in (he city of 
London, or in the county of Middlesex, by 4lie Judges of (be 
court of K. B. or C. II., or if in the counties Palatine of Chester, 
Lancaster, or Durham, then before the Judges thereof, and in 
Wales before the proper court rf Great Session. All these courts 
are impowered to order restitution to be made to the tenant, 
with his expenses and costs to be paid by the landlord, if they see 
cause for doing so ; and if they confirm the act of the justices^ 
they may award costs, not exceeding five pounds for the frivolous 
appeal. By the stat. S7 Geo. III. c. 52. this remedy is extended 
to cases, where such tenants are in arrear for one half-year's rent 
instead of a whole year. 

The landlord may properly proceed under this act, although 
he know where the tenant is, and although the justices find a 
person in possession when they first go to view the premises. 
Neither is it necessary to state in the record of the proceeding 
by the Magistrates that the landlord has a right of re-entry, 
although such a right must exist in order to entitle the landlord 
to proceed under this statute, (s) 


{«) Ex parit Filloo, 1 B. & A. 369. 
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IV. The action of ejectment is the proper remedy for the reco* 
very of the possession by the tenant ; and the writ of ejeclione 
firmm lies , against any one who has ousted the tenant, whether 
it be the lessor himself or any stranger : and formerly the tenant 
had likewise another writ, called quare ejecit infra lerminum^ 
which Jay not against the lessor himself, or other ejector, but 
against bis feoffee, which was a remedy provided by the equity of 
the stat. Westminster II. for the recovery of the term from the 
feoffee, against whom an ejeclione firmob could not be brought, 
because he was not the ejector. Since, however, the action of 
ejectment has been so modified as to be applicable to all. cases, 
the writ of quare ejectionem infra ierminum has fallen into disuse. 
Ejectment is also the universal remedy for the recovery of the 
possession of those who claim title, whether lessors or strangers. 

The form of action qf ejectment presupposes that the estate is 
of a corporeal nature; therefore, generally speaking, an ejectment 
will not lie of incorporeal hereditaments. It will, however, lie of 
tithes, both great and small, (0 in the hands of lay impropriators, 
by the purview of the statute 32 Hen. VIII. c. 7. ;(w) and this 
doctrine has been since extended by analogy to tithes in the hands of 
the clergy. Ejecflncnt will not lie of a piscary ; (>r) nor of a com- 
mon, unless it be appendant or appurtenant : but if an ejectment be 
brought for common generally, it shall be intended after verdict 
to be such a common as ejectment may be brought for, (y) An 
ejectment will lie of a boillourie of salt, and of a watercourse, 
under the description of so much land covered with water : {z) 
it will also lie de prima tonsura, (a) or of the herbage, {b) and of 
the aftermath ; (c) but not of pawnage. (d) It lies likewise of a 
sheepwalk by that name. 

Originally when the pt^rson, having right of entry into lands, 
wished to recover the possession by this action, he made a iormal 
entry into the land; and, while in possession, sealed and delivered 

(/) Camcll V. Ciavering, 2 Lord 54. Barton Hampshire, ^ Kel>. 
Baym. 789. Badwin v. Wine, W. 738. 

Joii. S21. (s:) Esp. N. P. C. 428. Challenorv. 

(tt) Irish stat. 33 Hen, VIII. st. 1. c. Thomas, Yclv. 143. 

12, .{a) Ward v. Peitifer, Cro. Car. 362. 

(ar) Herbert v. Laugblyn, Cro. Car. {W Wheeler v. Toulsoo, Hard. 330. 
492, BvLi quare. (e) 2 T. R. 452. 

(y) Newman v. Boidmyfast, 1 ^tra. (d) Bunuing. Eject. 433. 
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a lease on the premises to a third person, and having thus given 
him entry left him in possession ; and he staid in possession till 
ousted by the former tenant, or some other person. In the fictitious 
action no^ in use the person, who is supposed to have ousted the 
plaintiff, is called the casual ejector. And since the lease to the 
plaintiff as well as his entry and ouster are mere fictions, which 
are admitted previous to trial, the casual ejector is also a fic- 
titious person, and never the tenant in possession himself. 
Where the premises are vacant, and no tenant is in possession, it is 
necessary, even at the present day, to make a formal entry, and 
seal a lease on the premises. It is, however, a sufficient keeping 
of the possession of the premi-es if any part of the tenant’s pro- 
perty is left by him on the premises : thus hay left in a barn is ^ 
sufficient keeping of the possession. So where (c) the lessee of a 
public-house took another, and removed his family and goods, 
but left beer in the cellar, it was held a sufficient possession to set 
aside a judgment obtained by the landlord as upon a vacant pos- 
session. 

Incases of vacant possession the law requires a public entry 
in order to avoid all fraud and collusion in obtaining the pos- 
session without the knowledge of parties having right:. It is 
a standing rule, on the sajue principle, that no plaintiff shall pro- 
ceed in ejectment to recover the lands against the casual ejector, 
without notice to the teiiant in possession, and permitting him to 
become defendant if he pleases. If the plaintiff know where the 
tenant has removed to, although he has left the premises in ques- 
tion, he mur't Ke served with notice personally; for notice need 
not be given on the premises. (/) So where land is rented upon 
which there is no dwelling-house, if it is known where the de- 
fendant resides, lie must be served with a notice at that place. 

The notice is given by serving the tenant with a copy of the de- 
claration in ejectment. The declaration should bo served on the 
tenant in possession or his 'ivire;(g) or if they refuse to receive 
it, or if the tenanf abscond, or keep out of the way to avoid being 
served, a copy of the declaration should be delivered to one of 
the family, or affixed and left on the outer door or s )ni8 other 
conspicuous part of the premises; and an application should be 

{e) Savage t’. Dent, 2 Sir. 1064. P. 55. (loodrigjit ci. Wiuldington r. 
(/) Ibid. Tlirustoiit, 2 JU. SOO. Smith d. Lord 

(ff) Doe d. Baddam i\ Roc, 2 B. & Stourton v. Hurst, I H. Bl, 644. 

3 V 
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made to. the coart that this may be deemed good service. (A) And 
the declaration may be affixed in like manner by the statute 4 
Geo. ll. c. 28. s. 2. where there is half a year’s rent in arrear, 
and the landlord has a right to re-enter for the nonpayment of it, 
and no tenant is in actual possession. The notice at the foot of 
the declaration must be directed to the tenant in possession by 
name; and the Christian name as well as surname of the tenant 
should be inserted in the notice, and comprised in the affidavit of 
service. This notice should be read over to the tenant at the 
time of the delivery of the declaration, and he should be informed 
of the meaning of the service. (/) 

Service of declaration on the servant, with a subsequent ac* 
knowledgment by the tenant, is a sufficient service. (A) So a 
service on the tenanrs father, son, or daughter, with such subse- 
quent acknowledgment, is good: (/) but it appears that the affi- 
davit should state that the acknowledgment was before the es- 
soign day. (m) Where (w) the tenant and liis wdfe had absconded, 
and the maid servant on whom (he declaration ivas served made 
an affidavit that she gave it to her master, this was held a good 
service. 

A declaration in ejectment may be served on the wife either on 
the premises, or at the husband’s house: nod it is necessary to 
stale in the affidavit of service that the service was at tiie hus- 
band’s house to shew that they were living together as man and 
wife, (o) But the mere acknowledgment of the wife of the tenant 
in possession, that she has received a declaration, which has 
been delivered to the niece of the tenant, wiM not bind the hus- 
band. (p) 

Service of a declaration in ejectment on the receiver of an 
infant’s estate, appointed by the Court of Chancery, amounts to 

(/f) Kirwood r. liackhousc, Cas. in 14 East. 441. Smith d. Lord Siour- 
Pr. C. P. 75. Sprighlley d. Collins tun v, Hurst, 1 H. IJI. (>44. 
r. Punch, 2 Burr. 1116. Fcnii il. Ty- (/i) Woodhy v. Holdfast, 2 Barnard, 
rcll V, D«nn; 2 Burr. 1 1 8 1 . 311. 

(/) 1 Tidd. Prac. 504. 7 111 cd. (o) Poe d. Murland t*. Bayliss, 6 

(Ar), Anon. I Salk, 255. T, H. 765. Jenny d. Preston t^. Cults, 

(/) Hoe r, Poc, Cas. in Pr. C P. 1 N. R. 308. 

(p) Goodtitlcd. Read v, Badtitle, 
(m) Poe d. M^cdougal v. Roc, 4 B. 1 B. & P. 384. Smith d. Lord Stqur- 
Moor, 20. Poe^jA. Hambrook r. Roe, ton v. Hunt, 1 H. Bl. 644. 

' 2 
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no more than service on a’^baillff; and, therefore^ it is not good 
service, (q) A service on one of two joint-tenants in possession 
is service on both; (r) But where several tenants hold severally, 
a copy must be delivered to each.fO 

A service by nailing the declaration on the door of a barn on 
the premises in which the tenant had occasionally slept, there being 
no dwelling-house, and the tenant not being to be found at his last 
place of abode, has been deemed good service. (/) Service of 
declaration, in the name of the tenant, on a person represent- 
ing himself to be in possession for another, then temporarily 
absent, and who afterwards acknowledges having been informed 
of it, is also snilicient to entitle the plaintiff to judgment against 
the casual ejector. (.?;) So where a defendant, on being served 
with a declaration in ejectment, assented to the character of 
tenant in possession, and appeared and pleaded, this was held 
sufficient evidence for a jury to find that he was tenant in posses- 
sion, although it also appeared that he was in the situation only 
of a servant, and managed the business for the real owner of the 
premises. 

Formerly the rule to make a service of a declaration on any 
but the tenant and his wife good service in those cases in which 
such application was necessary, was prospective : but it is now 
settled that such a rule may relate to the service pf a declaration 
on a day past, (s) 

Where (^0 the ejectment was brought for a house rented by the 
churchwardens and overseers of a parish, for the purpose of accom- 
modating the parish poor, service of the declaration on the church- 
wardens and ove rseers w^as deemed sufficient, although they did 
not occupy otherwise than by placing the poor in it. And in an 
ejectment for a chapel the service may be made on the chapel 
wardens, or on the persons entrusted with the keys. (6) But 


(g) Goodlitlc d. Kobert r. Badti- 
lle, 1 B. and P. 335. 

(r) Due d. Bailey r. Roc, 1 B. &P. 
.369. 

(i) 1 Gliit, Rep. 141. 

(^<) Fenn d. Buckle w. Roc, 1 N. R. 
293. 

(.r) Doe d. Walker i». Roe, 1 Price 


Exch, Rep. 399. 

(^) Doc d. Jainei! v, Stanton, 2 B. 
&A. 371. 

(^) Gulliver tu W’agstaff, 1 Bl, 317. 
Lessee of Methold lu Noright, 1 Bl. 
290. 

(a) 1 Tidd. Pr. 505. Barnee 181.410. 
(5} Ruunington 136. ^ 


3 D 2 
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« 

where (c) the ejectment is for a house, service upon the person 
having charge of the keys to let the house is not good, because he 
is a mere servant. 

In Ireland if the landlord bring an ejectment for nonpayment 
of rent with notice of a mortgage, he must serve the mortgagee 
with the declaration, although the mortgage be not registered 
according to the Irish statute 8 Geo. I. c. 2. s. 5. (d) 

In gectment for empty houses there must be an afRdavit of 
sealing the lease and of entry and ouster, and a peremptory rule 
to plead, (e) And where (/) there was a vacant possession, and a 
lease was sealed on the premises ; and the defendant ejected the 
lessee, and then gave a warrant of attorney to confess Judgment : 
this case was held not to be distinguishable from the case of a casual 
ejector. A notice at the bottom of a declaration in ejectment affixed 
to the door of an empty house, addressed to the personal represen- 
tatives of the deceased tenant, generally has been held insufficient: 
since, if there were representatives who had taken possession, they 
should have been addressed by name. If there were none, the 
lessor of the plaintiffs should have proceeded as in the case of a 
vacant possession, (g) 

If a tenant in possession leave this country and reside abroad, 
for the purpose of avoiding bis creditors, and the premises be 
charged with an annuity to the lessor of the plaiMtifl*, to whom a 
right has been reserved to enter, receive the rents, and sell; judg- 
ment cannot be obtained against the casual ejector on an affidavit 
that the declaration was duly served on the premises, and a copy 
thereof fixed to the outer door ; nor can llie service of the decla- 
ration on the solicitor of such tenant be good, unless the affidavit 
states that he resides abroad for the express purpose of avoiding 
such service, (/i) 

Hf recent act, (0 extending both to England and Ireland, it 
is enacted that where the term or interest of any tenant holding 
under a lease or agreement in writing for any term of years or 


(c) Anon. Mod. 313. Runn. 
Ejfcli' 155. 

(d) Biddulph v. St John, 2 Scho. 
and Lefr. 591. 

(<r) Smarlly v^^rflciidon, 1 Salk. 255. 
(/) Hooper v.^ale, 1 Sir. 531. 


(gr) Doc d. Governor of St. Marga- 
ret’s Hospital, Westminster, tt.Roc, 1 
B. Moor. 113. 

{h) Roe d. Fenwick a. Doe, 3 B* 
Moore 576. . . 

(i) 1 Geo. IV. c. 87. 
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from year to year shall have expired, or been determined either 
by landlord or tenant by giving notice to quit, and such tenant or 
those claiming under him shall refuse to deliver up possession 
accordingly after lawful demand in writing made and signed by 
the landlord or his agent, and served personally upon or left at 
the dwelling-house or usual place of abode of such tenant ; and 
the landlord shall thereupon proceed by action of ejectment for 
the recovery of the possession : it shall be lawful for him at the 
foot of the declaration to address a notice to such tenant or per- 
son requiring him to appear in the court in which the action shall 
have been commenced on the first day of the term then next fol- 
lowing ; or if the action shall have been brought in Wales, or in 
the counties palatine of Chester, Lancaster, or Durham respect- 
ively, then on the first day of the next sessions or assizes, or at 
the court day, or other usual period for appearance to process 
then next following (as the case may be) there to be made defend- 
ant, and to find such bail, if ordered by the court, and for such 
purposes as are thereinafter next specified. And upon the appear- 
ance of the party at the day prescribed, or in case of non-appear- 
ance, on making the usual affidavit of service of the declaration 
and notice, it shall be lawful for the landlord, producing the lease 
or agreement, or some counterpart or duplicate (hereof, and prov- 
ing the execution of the same by affidavit, and upon affidavit that 
the premises have been actually enjoyed under such lease or 
agreement, and that the interest of the tenant has expired or been 
determined by regular notice to quit, and that possession has been 
lawfully demanded in manner aforesaid, to move the court for a 
rule for such tenant or person to shew cause within a time to be 
fixed by the court, on a consideration of the situation of the pre- 
mises, why such tenant or person upon being admitted defendant, 
besides entering into the common rule and giving the common 
undertaking, should not undertake, in case a verdict shall pass for 
the plaintifi', to give the plaintifi* a judgment to be entered up 
against the real defendant, of the term next preceding the time of 
trial: or if the action shall be brought in Wales, or in the coun- 
ties palatine, then of the sessions, assizes, or court day re- 
spectively, (as the case may be) at which the trial shall be had;v:and 
also why he should not enter into a recognizance by himself and 
two sufficient sureties in a reasonable sum to pay llie costs and 
damages, which shall be recovered by the plaintifi* in the action. 
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And it shaU be kwrul for the court upon cause shewn, or upon 
affidaviipf the service of the rule in case no cause is shewn, to 
make the same absolute in the whole or in part, and to order 
sucb tenant or person within a time to be fixed, upon a con- 
sideration of all the circumstances, to pive such undertakings and 
find such bail, with such conditions and in such manner as shall 
be specified in the said rule, and such part of the same so made 
absolute ; and in case t!ie party shall neglect so to do, and shall 
lay no ground to induce the court to enlarge the time for obeying 
the same, then upon affidavit of the service of such order to 
make an absolute order to enter up judgment for the plaintiff! 

By the fifth sect, of the same act it is provided that no land- 
lord shall remove any action of ejectment commenced by him 
under the provisions of this act from any courts of Great Session 
in Wales, into an English county, unless such court of Great 
Session shall be of opinion that the same ouglit to be so removed 
upon special application for that purpose. 

In all casSes in which landlords shall elect to proceed in eject- 
ment under the preceding provisions, and the tenant shall have 
found bail as ordered by the court, then if the landlord upon the 
trial of the cause sfmll be nonsuited, or a verdict pass against 
him, on the merits of the case, there shall i>e judgment against 
him ivith double costs. (/;) 

Two cases have recently occurred upon the construction of 
these provisions. In tlie first (/) it was held that a tenancy, by 
virtue of an agreement in w riting for three months certain, is 
a tenancy for a term within the meaning of the act; and it was 
likewise determined that upon a rule, calling on the tenant to 
enter into a recognizance, under the statute it is unnecessary to 
express in the rule nisi the amount of the security required. 

In the second (w) of the cases alluded to it was held, that 
wh^^ a tenant holds from year to year without a lease, or agree- 
ment ia he is not within the statute ; the words under 

a lease or agreement in writing,” being construed by Mr. J* 
Bailey to extend to the whole sentence. * 

A declaration in ejectment is considered to some purposes as 
process of the court ; therefore, contemptuous words in the deli- 

(/c) Sect. 6. (m) Doc il F.ar}of nrailfurd v.llod, 

(/) Doe d. Phillips t'. Hue, 5 B. aiul and A. 770. . 

A. 766, . 
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very or acceptance of it are a contempt o| court. («) So 
where, (p) in the declaration delivered to the tenant in possession, 
the said James instead of the said John was said to enter by 
virtue of the demise, the court refused to amend it, because the 
court considered it as process. Wright J. cited a case in Hil. T. 
15 Geo. II. where the premises were laid in Twickenham and 
Isleworth, or one of them;” and the court refused a motion to 
amend by striking out the disjunctive words. So also the defend* 
ant can only appear to the demise as laid ; therefore, the declara- 
tion cannot be amended as to the time of demise, but the plaintiff 
must bring a new ejectment, (p) On the same principles the 
parcels are never permitted to be altered without consent : nei- 
ther can the term be enlarged in any other manner, (q) although 
the plaintiff be prevented by injunction from proceeding, (r) 
Where, (v) however, after entry to avoid a fine, the plaintiff laid 
Ilia demise before instead of after entr} , the court allowed him to 
amend on payment of costs. 

By the stat. 11 Geo. II. c. 19. s. 12. (/) tho tenant, if served 
with a declaration in ejectment, in England, Wales, or in the 
town of Berwick-upon-Tweed, mnst give notice thereof to his 
landlord or liis bailifi’ under the penalty of forfeiting the value of 
three year’s improved or rack rent of the premises so demised or 
holderi in the possession of such tenant to the person of whom he 
holds, to be recovered by action of debt to be brought in any of 
the courts of record at Westminster, or in the counties of Dur- 
ham, Chester, and Lancaster, or in the courts of Grand Session 
ill Wales, wherein no essoign, protection, or wager of law^, shall 
bc3 allowed, nor any snore than one imparlance. 

This statute, however, only extends to such ejectments as are 
inconsistent with the landlord’s title; therefore a tenant to a 
inortgagbr who does not give him notice of an ejoctmeut brought 
by the mortgagee to enforce attornment is not liable.^lo the 

(ft) 11. r. LnUl, l Sir. 507. Barnard, and 1 IJarnard. 

(o) Coodlitic V, Mcyinott, 2 Sir., Dickens w. Greenville, Carlh. 3. Oates 

1211. V, Shepherd, 2 Str. 1272 

(p) RoflbyandHanbury, 2Barn. 76. (s) Doc d. Hardman r. Filkinglon, 

(q) Anon. 8 Mod. ISO. ' 4 Burr. 2447. 

K osworlh V, Thomas, Aiidr. (/) There appears to be no parallel 
208. Piileston i», Warhiirton, Carlh. Act in Ireland. 

401. See Mariner v. Thruslout, 2 
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penalties oi^tVisjiectioh of the stat .11. G«o. il. c. 19<. Besides 
the atotate expressly permits the tenant to attorn to the mort- 
gag^«(u) But Sir W., D. Evans observes that the notion of 
br]l|^ing ejectments to compel tenants to attorn is materially 
alihjred since this decision, (.r) 

' 'Where (^) the tenant under a demise of certain lands together 
with the mines under them, with liberty to dig for ore in other 
mines under the surface of other lands not demised, fraudulently 
concealed a declaration in ejectment, and suffered judgment 
to go against him by default ; and, although the declaration did 
not, mention mines, the sheriff in executing (he writ of possession, 
delivered, with the conusance of the tenant, possession of the 
premises demised to the tenant, and also of those mines in which he 
had a liberty to dig : it was held that although the latter could 
not be recovered in ejectment, still that the tenant had by his 
own act estopped himself from taking that objection ; and conse- 
quently that in an action for the value of the three years’ im- 
proved rent the landlord might recover Ihe treble rent in respect 
not only of the demised premises, but also of Ihe mines. The 
improved rent meant in the slat. 1 1 Geo. 11. is such a rent as the 
landlord might fairly agree upon at (he (iine of (he delivery of 
the declara(ion, if (lie premises were then to be lot. 

By s. 13. of the stat. 11 (ieo. II. c. 19. the landlord may make 
himself defendant with the tenant if he appear; or, if he refuse, 
he may defend without him: and if judgment has been signed 
against the casual ejector, the court shall order a stay of execu- 
tion till further order therein. The landlord, in the latter 
case, is in every respect in the place of the tenant, (z) The 
court will allow also a mortgagee to ^fend with his mort- 
gagor :(o) but this case is not within the statute, which, a.s has 
been before observed, applies only to the relation of landlord and 
tenant. The principle at present adopted seems to be, that it is 
not every person who claims title who can be admitted under 
this statute to defend as landlord ; but only one who is in some 
degree in possession as landlord: and the clause of forfeiture by 

(») Buckley V. Buckley, 1 T. 11. A.6S2. 

647. (s) Fairclaim d. Fowler v* Earl 

(jt) Evans’s Slat Ft IV. Cl. XIX. Gower, I Bl. 337. 

No. 23. n. 9, (a) Doc d. Kilyard r. Cooper, 8 T. 

(jf) Crocker e. Fothergill, 2 B. and R, 645. 
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the tenant, if be neglect to give notice of the d^iverj of a d^la* 
ration, is considered as confirming this doctrine. It seems td 
follow that where there is an undisputed demise, the question as 
to which of two adverse claimants is entitled to defend as land* 
lord cannot be tried in ejectment. In Roe d« Leak v. I)oe (b) 
the question arose between different devisees under conflicting 
wills of the lessor; and it was held that the court had no juris- 
diction to admit any person to defend, except the landlord ; and 
they thought neither of the applicants was a landlord within the 
act. In Fairclaim d. Fowler v. Shamiitle(c) the ejectment was 
brought by a person claiming as heir, and the lord of the manor 
claiming by escheat applied to be admitted as landlord. After 
much discussion, it w'as entered by consent that the lord should 
bring the ejectment, and the person claiming as heir should 
defend as landlord. The cases therefore seem to establish the 
distinction, that a devisee who has never been in possession can- 
not defend as landlord ; but that an heir at law or remainder-man 
claiming under the same title as lessor may* (d) A cestui que 
trusty who has never been in possession, has bCCn also considered 
as not entitled to admission to defend as landlord. A landlord 
however is never compellable to defend in ejectment, (e) 

If the tenant in possession or the landlord apply to be made 
defendant, it has long been the practice not to allow him to be- 
come so, except upon the condition that he enter into a rule of 
court to confess at the trial of the cause the lease, entry, and 
ouster of the plaintiff, and to rely solely upon the question of title. 
It has been, moreover, recently ordered by both the courts of 
K. B. if) and C. P., (g) that in the consent rulcabovementioned 
the defendant shall also specify in respect of what premises he 
intends to defend the action; and shall consent in such rule to con- 
fess djgtpn thf» Iricti ihat the defendant, {if he defend as tenant^ or if 
he defend as landlord that his tenant”) was at the time of the 
service of the declaration in possession of the premises so spe- 
cified. 

(i) Barnes. SuppL 28. 8vo. Love- Roe, cited 3 T. K. 783. n. 
lock d. Norris r. Dancastcr, 3 T, R. {e) Underhill v. Durham, 1 Salk. 
783. See4T. R. 122. 256. 

(c) 3 Burr. 1290. See Evans’s Stal. (f) General rule, K. B, 4 B. and 4 . 

Pt. IV. Cl. XtX. No. 23. 11 . 10. 196. 

(d) Lovelock d. Norris V. Dancastcr, (g*) Gcucral rule, S Brod. and 

uUnipra. Doe d. Hebblcthwaitc r. 470. 
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Tbis done, and the declaration having been altered by inserting 
the name of the new defendant, in ordinary cases the cause goes 
down to trial on the question of title only. But, as between 
landlord and tenant, the question of title also cannot arise 
unless the tenant has given up the possession, which he received 
from ihe lessor of the plaintitl^ although the lease or agreement 
under which he entered has expired. If he has done so, and 
claims under some other landlord, such other landlord must be 
joined as defendant with him ; for the court,- it is said, will not 
endure that a lessee should defend an ejectment alone against a 
landlord or those claiming under him on a supposed defect of 
title. (Ji) 

The landlord cannot make himself a party till the tenant has 
appeared, for he is only to defend the possession with him. 
Therefore, where (/) the landlord gave an attorney an authority 
to appear for several tenants, without their privity, the judgment 
was set aside. 

In Lord Holt’s time the notice in ejectment was usually to 
appear of the next term after the declaration was delivered : but 
where (k) the declaration was delivered before the essoign day 
of the term, and notice was given to the defendant to appear of 
the same term, the court said as the notice was often so given, 
they would allow a motion that the defendant might plead the 
next term. 

By a recent general rule adopted both by the court of C. 
B.(0 and K. B.,.(m) it is ordered thal^^ in all country ejectments 
which shall be served before the essoign day of Michaelmas or 
Easter Term, tlie time for appearance of the tenant in possession 
shall be within (four) days after the end of such term, and shall 
not be postponed to four days after Hilary or Trinity Term next 
respectively following,” 

If the tenant in possession neglect to appear, the plaintiff may 
move for judgment against the casual ejectors upon affidavit of 
service, which in town causes must be moved for in the same 

(h) Driver d. Oxeiidea^. Lawrence, (At) Wyatt r. Winkworlb, 1 Barnard. 
2 Bl. Ii59. Doe d. Troughlou r. 161. 

Hoe, 4 Burr, 1996. Doe d. Knight r. (i) General rule, C. B. 2 Brod. and 
SlAylhc,:4 M. and S. 347, B, 705. 

(i) Doc V. Hunt, 1 Barnard. ^86. (m) General rule, K. B. 4 B. and A. 

: 539. 
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term the declaration was served. But in country causes the 
notice to the tenant in possession may be to appear in the next 
issuable term, and judgment against the casual ejector ma/ be 
moved for in that term. (;?) Where the declaration has been served 
on the party, it must appearby the affidavit of service ttmt he is the 
tenant in possession ; therefore an affidavit of service on the person 
in possession, (o) or who appeared to be in possession, (f») or 
upon a person whom the defendant believes to be the tenant in 
possession, is insufficient, (q) It is however sufficient, if the affi- 
davit state the declaration to have been served on the wife upon 
the premises, although it be not expressly stated that the husband 
is tenant in possession, provided that fact can, be collected from 
necessary inference, (r) But an aflidavit of service on the pre- 
mises on a woman who represented herself to l)e the wife of the 
tenant in possession, without adding that the defendant believed 
her to be so, is insufficient, (s) Where it appeared from affidavit 
that the tenant resided abroad, and carried on business by an 
agent on the promises, service by delivery to the agent, and also 
affixing the declaration on the premises, was held sufficient, (i) 

If the court arc satisfied that the tenant has had notice of the 
declaration, they w ill make the rule absolute for judgment against 
the casual ejector in the first instance ; otherwise, they will have only 
a rule to shew cause why the service should not be deemed under 
the circumstances good service; and it is usual to direct that 
service of the rule on the premises shall be deemed sufficient, (u) 
If the affidavit of service of a declaration in ejectment be defec- 
tive, the court will give leave to file a supplemental affidavit, (sp) 
But a rule for judgment in the King’s Bench cannot be drawn up 
conditionally, provided a supplemental affidavit is produced ; (^) 
although in the Common Pleas it seems to be otherwise, (s) 

Where (fl) there are several tenants, only one rule is necessary 

(«) Doe d. Clarke v. Roe, 4 Taunt. Sprighlly and Collins r. Dench, e Burr. 
738. 1116. Goodrighi d. Molhold v. No- 

(o) Doe d. Robinsor. i’. Roe, T. 35 right, 1 BL 290, 

Geo. 111. K.B. I Tidd. Pr. 507. (a) Doe d. Robinson v. Roc, T. 35 

(p) 1 Cliilt. Rep. 574. Geo. III. I Tidd. Pr. 507. 

(o) lb. 215 . 505. iSf) 1 Chiu. 499, 

(r) 1 Chiu. 500. in notis, (z) Jenny d. Preston v. Cults, 1 N.R. 

{«) 1 Chit. Rep. 228. 308. 

GX Doe V. Roc, 4 B. and A. 653. («) Doc d. Bullion i\ Roc, 7 T. R. 

(^/) Douglas V. — , 1 Sir, 571. 477. , 
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on a motion for judgment against Uie casual ejector, though the 
name of each tenant was prefixed on the notice served on him 
individually. 

The clerk of the rules in the K. B., and secondaries in the C. P., 
are required to keep a book for entering rules in ejectment, 
containing a list of the ejectments moved, the number of the entrji, 
the county, and the names of the parties; and unless the rule for 
judgment be drawn up and taken away from the office of the clerk 
of the rules or secondaries, within two days after the end of the 
term in which the ejectment shall be moved, no rule can bo 
drawn up or entered in the book, nor can any proceedings be had 
in such ejectment. (2>) In the Exchequer it is a rule that in all 
country ejectments, which are moved in a term not issuable, 
the defendant shall have four days next after the end of the next 
issuable term immediately succeeding to appear thereto, (c) 

After judgment against the casual ejector the court on the 
motion of the landlord to set aside the judgment, on the ground 
that the tenant had not given him notice of the ejectment, made 
the following rule, that the judgment and habere facias pos^ 
sessionem should be set aside, and the tenant should pay the costs, 
and make the landlord, defendant, &c, (r/) So the court will set 
aside an habere facias possessionem on a suggestion of collusion, 
and let in a landlord to try the ejectment. (>) 

On a proceeding by original in ejectment where the common rule 
was entered into at a judge’s chambers; it was held not requisite 
to enter an appearance for the defendant: and in (his respect the 
practice of the K.B. was said to differ from that of the C.P. where 
in ejectments by original the appearance must always be entered 
with the filacer. In proceedings by bill in K. B. it is not neces- 
sary. (/) 

After the tenant has entered into the rule, he cannot give 
judgment to the plaintiff by cognovit actionem^ but he must enter 
a relicta verificatione: a judgment therefore obtained by a cognovit 
actionem may be set aside, (g) 

The landlord may make himself a co-defendant at any time 

{b) l Tidd Pr. 607. Roc, 3 Taunt 205. 

(c) Ibid, (f) Short v. King, 2 Barnard. 224, 

(if) Doc d, Troughton c. Roc, 4 {g) Doc d. Locke u. Franklin, 7 

Burr. 1906. Taunt 9. 

w (c)Doe d. Grocers' Company r. 
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after the tenant.bas entered into the rule ; and that, though he did 
not actually make the lease to the tenant^ so as he shews by 
reasonable evidence to the court that he is the person entitled to 
do so as landlord. (Ji) 

Where the lessor of the plaintiff is unknown to the defendant, 
the latter may call for an account of his residence or place of 
abode from the opposite attorney ; and if he refuse to give it, or 
give in a fictitious account of a person who cannot be found, the 
court will stay the proceedings till security is given for costs. 
So where the lessor is an infant, or resident abroad, or dead, 
the court will stay proceedings until a substantial plaintiff be 
named, or some responsible person undertake for the payment of 
costs. A similar undertaking is required in an action for mesne 
profits. (0 

The lessor of the plaintiff having privilege is not therefore 
obliged to make a real plaintiff, or to give security for costs. (Jc) 
But an infant lessor must prevail on some person to be security 
for costs, who is usually his procliein amy. (/) When (m) the 
lessor of the plaintiff is abroad, he must give security for costs. 
A different practice prevails in C. P., unless the lessor go abroad 
to avoid his creditors. (;/) 

The action of ejectment is local; and therefore the venue on 
the declaration must be where the lands lie. With respect to 
the demise, it may be observed that coparceners may join in 
ejectment as well as joint tenants: (o) but tenants in common 
must make several demises. ( p) 

Formerly it was said that the lessee of a corporation aggregate 
should declare on a demise by deed, because an actual lease 
must be sealed on^phe premises: but the rule is now diffe- 
rent, and the plaintiff in such a case may declare in the common 
form, iq) 

Although ejectment be merely a fictitious action, yet the courts 
adhere so far to form that the demise in the declaration cannot 
be laid on a day before the title of the lessor of plaintiff could 


(^) Wildish V. Lunden, 2 Barnard. 

149. 

(f)Tidd Pr. 551. 

(Ar) Preston v. Lingen, 1 Str. 479. 

{1) Anon. 1 Wils. 130. Buckman v. 
Noright, Cas. temp. Hardw. 56. 

(m) Doc d. Selby v. Alston, 1 T« E. 


491. 

(«) i T. R.t867. 

{o) Boner v. Juiicr, 1 Ld. Raym. 
726. 

(p) See Comb. 213. 

(v) Eunn. £j. 149. Partridge v. 
Bali, 1 Ld.Eaym. 136. 
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have accrued. But where (r) the demise of an heir by descent 
was laid bn the day his ancestor died, it was held well enough 
after verdicl^ for although a verdict will not cure a defective 
title, it will cure a defect in setting out a good title. 

So it is good ground of error in ejectment by original, if the 
action be brought before the day of the demise to the plaintiff! 
Where (s) for instance the demise was on the essoign or first day of 
Hilary term, and the declaration was of the same day, Holt 
C. J. said, if the plaintiff in error wished to take advantage of it, 
he should allege diminution, and procure the original writ to be 
certified; and if that was found to be returnable before the title 
of the plaintiff accrued, it would be error. But if the declaration 
be general of Michaelmas term, and the demise is laid on the 
essoign day this is consistent ; for a roan may sue an original teste 
in full term, and Michaelmas term being a long term, it may be 
returnable before the end of it. This shall be intended after 
verdict, and advantage should have been taken of it upon oyer of 
the original. (0 

The declaration should in general describe the premises with 
sufficient accuracy : but it is not necessary to aver iliut the pre- 
mises are in a parish. If they are described as being in the parish 
of A. and B., the word parish” is surplusage ; and the court 
will construe it to be part in the parish of A., and part in B., 
B. being the name of a parish. (/O Where (.r) however eject- 
ment was brought for a liouse in the parish of St. Peter in the 
ward of Cheap, and the defendant proved that the house was 
in the ward of Farringdon-within, and that no part of the parish 
of St. Peter was in the ward of Cheap, the plaintiff was non- 
suited. So an ejectment of land in the parses of A. and B., or 
one of them, is bad for an uncertainty ; neither is it cured by 
verdict, (y) 

The same certainty is not required in an ejectment as in a 
cipe; ejectment, therefore, will lie of part of a house. (;:) So it 
will lie for a place called the passage-room, (u) or for a place called 

(r) Roe d. Wrangham r. Herscy, 3 Walter, 4 Taunt, 671. 

Wils. 274. Small d. Baker v. Cole, 2 (x) Boddy v. Smith, 1 Sir. 595. 

Burr. 1161, ( y) Goodright d. Griffin v. Fawson, 

($) Cook V, Darbison, Carth. 288. 7 Mod. 457. 

(f) Rogers V, Reresby, 2 Id. Raym. (a) Sullivan v. Seagrave, 1 Str. 695. 
870. (a) Biodover V. Sindercombe, 2 Ld. 

(») Goo<|title d. Brembridge v. Raym. 1470, 
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the Testry. (b) So ejectment of coal-mities, without saying bow 
many, on a view of the precedents in the county of Durham, was 
held good:(c) but ejectment of five closes of land'^arable and 
pasture is bad, without distinguishing how many are arable, and 
how many pasture, (d) Although it has often been said that the 
description should be so certain that the sherifiT may be hble to 
know the parcels, yet in fact he delivers possession on the shew- 
ing of the plaintiff : and it is at the peril of the plaintiff to take 
possession of no more than he is entitled to. (e) 

It is not necessary that the counts in the declaration should so 
correspond with the notice to quit as to make it necessary, where 
there are several lessors who have signed the notice, that there 
should be a joint demise from all. The notice must be signed by 
all the persons entitled ; and it makes no difference how the counts 
distribute the interest. (/) 

It has been held a good objection to a declaration in ejectment, 
declaring for a messuage and tenement,” andthat in arrestof judg- 
ment ; (g) although in Ireland a declaration for messuages, lands, 
&c., with the town and tenement of B., has been held good. (A) 
Soin Ireland ejectments have been brought of “mountain bog,” or 
of a “ mountain in a bog and a ccrtiGcate has been given by the 
judges in Ireland that “ mountain ” described quality, and not 
merely situation. Ejectment lies for a beastgate, which is a term 
known in Suffolk, and imports land and common for one beast. (?) 
Cattlegate may cither moan pasture land, or it may mean common 
appurtenant. (A) 

Ejectment may be brought for an orchard, which may also be 
demanded in a prcec/pe, either by that name? by the name of a 
garden. (/) So it lies fora stable and a cottage.(m) But “ a close” 


ip) Hutchinson e. Puller, 34 Ch.ll. 
B. R. cited ib, 

(c) Andrews i?. Whiltinghain, Carlh. 
277. 

(d) Knight v. Syms, Carlh. 204. 
Martin v. Nichols, Cro. Car. 57S. 
See Connor r. West, 5 Burr. 2673. 

(e) Connor r. West, 5 Burrl 2673. 
(/) Doe d. Jolliffe v. Sy bourn, 2 

£i^.N.F.C. 6J7. 

(jg) Doe d. Bradshaw v* Plowman, 


1 East. 441. Doe d. Stuart v. Denton, 
1 T. tt. 11. contra, 

(/i) CoUinghuin v. King, 1 Burr. 
625. 

(i) Bennington v, Goodlitic, 2 Str. 
1084. 

(A:) Metcalf r. Hoc, Cas. temp. 
Hardw. 167. 

(/; Wright t’. Wheatley, Cro.Eliz.^54. 
Hojston V. Eccleston, Cro. Jat$. 654. 
(m) Runn. £j. 123. 
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fieems Bn insufficient description^ as well as a piece of land 
but a declaration ‘^foraclose containing three acres of arable land’ ^ 
has been Irlid to be sufficientljr certain, (o) A messuage or tene- 
ment’’ is too uncertain, even after verdict, (p) 

Ih ejectment for the forfeiture of a lease the court will compel 
the plaintiff to deliver a particular of the breaches of covenant on 
which he intends to rely, (q) And the court before trial will stay 
proceedings on an ejectment for nonpayment of rent, on the pay- 
ment of the rent : but the stat. 4 Geo. II. c. 38. only warrants 
application of this sort before trial, (r) Where, (s) however, the 
plaintiff was both executor and devisee, and he brought ejectment 
for rent, part of which was due to him as devisee in his own time, 
and part he claimed as executor, it was held he could not join 
both in the same declaration. 

After entering into the common rule the defendant can plead 
nothing but the general issue without leave ; therefore if the 
lands lie in a county palatine, or in ancient demcvsne, the party 
must apply by motion for leave to plead to the jurisdiction on 
affidavit that such is the case, (t) 

In ejectment it is never necessary to join issue before a motion 
for a trial at bar, although in all other cases it is. (u) And it is 
no objection to such a motion, that the defendants severally hold 
but small parcels, by different titles : if the lessor of the plaintiff 
makes but one title, he may join them in one action ; and the court 
will grant a trial at bar on the common affidavit of value, (i?) 

If the defendant, after entering into the rule, does not appear, (x) 
the plaintiff must be nonsuited : but he will have judgment on the 
rule, (y) But if he be nonsuited at the trial for want of the de- 
fendant’s confessing lease, entry, and ooslir, he is not entitled to 
sign judgment against the casual ejector till the postca comes in 
on the day in bank. Where, (s) however, no reason appeared 

(fi) Knight V, Syins, 1 Salk. 954. 7 Mod. 437. 

(o) Wykes v. Sparrow, Cro. Jac. (0 Jones ik Doc, 2 Barnard. 126. 

435. Thrustout v. Holdfast, I Barnard. 365. 

(p) Goodright d. Welch v. Flood, (u) Goodright v. Hart, 1 Barnard. 

3 Wils. 23. 128. 

(q) Doc d. Birch v. Phillips, 6 T. R. (») Preston r. Lingen, 1 Str. 479. 

597. (or) See anle^ p. 780. 

(f) Roc d. West V. Davis, 7 East. (p) Hawey w. Mountney, SlyL 425- 
363. (s) Doe d. Lord Paimerstoii 

<fi) Duc^tworth d. Tubly v, TunsUU, Copeland, 2 T. B. 777. 
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on the merits why the lessor of the plaintiff would not be entitled 
ultimately to recover, it was agreed that he should remain in 
possession; and it was referred to the master to settle what 
damages the defendant had sustained by the premature issuing of 
the writ of possession. 

Where (a) there was an ejectment against several, and some 
confessed lease, entry, and ouster, and others did not, a rule was 
made that the plaintiff might proceed against those who confessed, 
and be nonsuited as to the rest : but that the cause of nonsuit 
should be expressed on the record in order that they might not 
have costs against the plaintiff : and on the return of the postea^ 
the court being informed what lands were in the possession of the 
defendants refusing, judgment might be entered against the casual 
ejector as to them. 

By stat. 1 Geo. IV. c. 87. s. 2. it is enacted that wherever it 
shall appear on the trial of any ejectment at the suit of a landlord 
against a tenant, that such tenant, or his attorney, has been served 
with due notice of trial, the plaintiff shall not be nonsuited for 
default of defendant’s appearance, or of confession of lease, entry, 
and ouster : but the production of the consent rule and under- 
taking of the defendant, shall in all such cases be sudicieiit evidence 
of lease, entry, and ouster. 

Pleas in bar or abatement are now seldom, if ever, pleaded in 
this action ; for, according to the modern practice, the defendant, 
if he appear, is generally bound by the consent rule to plead the 
general issue of not guilty. This plea, accordingly, is usually 
left with the consent rule at the judge’s chambers, or the protlio- 
notary’s. The present practice of delivering the declaration to 
the casual ejector before the term forces the defendant to issue 
the same term. 

A new defendant in ejectment may give a rule to reply and 
nonpros the plaintiff ; but can have no costs, the plaintiff being 
nominal, {b) In the case cited the landlord had applied to be made 
defendant, and had ertered into the common rule : but the lessor 
of the plaintiff had never entered into the consent rule ; and, 
therefore, it was contended he could not be forced to proceed 

(a) Greeves v. Rolls, 2 Salk. 457. (5) Goodright d. Ward v. Badtitle, 

Claxmore v. Searle, 1 Lord Baym. 2 Bl. Rep. 763. 

789. 
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against a person whom be had never accepted as defendant. But 
the court held the rule regular notwithstanding. 

Where (^) a defendant shews by affidavit that he is a copar* 
eener, joint-tenant, or tenant in common with the lessor of the 
plaintiff, and denies actual ouster, the court will permit him to 
confess lease and entry without confessing ouster. In such 
cases ouster must be proved by shewing that the defendant 
held adversely, or that he denied the title of the other co- 
tenants or claimed the whole premises for himself, or denied 
possession to the others, or took the whole of the profits, and 
refused to account ; or had the sole and undisturbed possession, 
without payment of rent, and without claim of any part by the 
other co-tenants during the whole of that time, (d) 

Twenty years" adverse possession is a good title in ejectment, 
both for the lessor of the plaintiff and the defendant, (e) But the 
declarations of a widow in possession that she held them for her 
life only have been held admissible to negative the fact of ad- 
verse possession, (f) And similar declarations of either party in 
other cases w^ould clearly be admissible in evidence for the same 
purpose. 

The right of entry may, however, be pursued within twenty years 
after it attaches, although in the mean time the party may have 
had a different right upon which more than twenty years" adverse 
possessioix has attached. Thus, when tenant in tail of lands in 
ancient demesne demised them by fine in the court of ancient 
demesne for three lives, and afterwards levied a fine of the re- 
version in the same court to the use of himself and his heirs, it 
being agreed that the fines in that case did not bar an estate tail, 
it was held that the first fine created a discontinuance, ahd the 
second not ; and that although the issue in tail did not bring a 
formedon within twenty years after the deaCh of their ancestor, 
they were not barred of their right of entry within twenty years 
from the determination of the lease for lives, (g) So where (k) 

(c) Doc d. Gigner r. Roc, 2 Taunt. (/) Doe d. Human v. Pettett, 5 

397. B. and A. 223. 

(d) Doed. Fisher V. Prosser, Co wp. (g*) Hunt v. Bourne, 1 Salk. 339. 

217. Doe d. Hellings v. Bird, 11 2 Salk. 422. 

East. 49. (^.) Doe d. Cook r. Danvers, 7 jBa&t. 

(e) Stoke o. Barry, Cas. temp. 299. 

Bolt 2^4. St. 2iJam. I. c. 16. 
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a devisor of an estate leased for years with condition of re-entry 
for nonpayment of rent, and after his death his heir received the 
rent for more than twenty years during the term, without any 
steps being taken by the devisee to recover possession: it was held 
the devisee was not barred, for that he could not have entered 
during the lease ; and, although a forfeiture had been committed, 
he was not obliged to enter. 

Ecclesiastical persons are not in general barred by the statutes 
of limitations, (t) Where an ecclesiastical person neglects to bring 
his action within the time required, he himself will be barred, but 
not his successor, (k) 

By the second section of the statute 31 Jam. I. c. 16. any person 
labouring under the disability of infancy, coverture, or insanity* 
or being abroad, may, notuillistandiiig the expiration of such 
twenty years, bring his action, or make his entry within ten years 
after the removal of his disability ; but if the statute once attaches 
it continues to run notwithstanding any subsequent disability. (/) 
And the same law is of a fine and nonclaim, {m) 

The circumstances of the following case(«) may be stated thus: — 
there was a demise of land to the rector of D. for forty years, at a 
certain rent ; and In the lease the rector, after covenanting for 
payment, further granted to the lessor the tithes of oats in his 
parish ; and the lease contained a condition of re-entry, if the 
rent should be in arrear, or the lessor, his heirs and assigns, 
should be disturbed in the receipt of the tithes, concluding with 
a covenant for quiet enjoyment on the part of the lessor. After 
the expiration of the lease, the rector having continued to hold 
the land without paying rent, the lessor in the mean while taking 
the tithes of oats, and some confusion existing between the 
lector and the heirs of the other party as to their respective 
rights to tithes of which they were portlonists, the possession by 
the rector of the land, was held not to be adverse so as to let in 
the statute of limitations. 

In general the assignee of a lease, if he be the lessor of the 

(») Magdalen Coll. Case, 11 Bep. 300. 

66. {m) See Evans's Stat. Ft II. Cl. X. 

(A) Flew. 358. Evans’s Stat Ft. IV. No. 7. n. 2. 

Cl. VlII. No. 4. Vol. 3. (n) Roe d. Pdlail, v, Rohson, « B. 

(0 Doe d. Duroure r. Jones, 4 T. B. and F. 543. 

3 E 2 
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plaintiff, must prove all mesne assignments : but where, (o) in the 
case of a long term, the lessor of the plaintiff proved possession 
for seventy,, years’ the mesne assignments were presumed. And 
the assignment to the plaintiff’s lessor is good evidence with- 
out producing the original lease, (p) The vendee from the sheriff 
under a must prove the judgment as well as the writ. (9) 

As between landlord and tenant a submission to a distress for 
rent stated in the notice to be due from the defendant as tenant is 
an acknowledgment of a tenancy, and therefore is sufficient evi* 
dence of title, (r) So payment of rent to the lessor, or to any 
for his use, is sufficient where the defendant has no title but pos- 
session. (s) And proof of payment to the assignee of the reversion 
is sufficient evidence of the assignment. (/) 

But it has been held that ejectment cannot be maintained 
against the bailiffs pro tempore of a corporation in their character 
of bailiffs, by proving payment of rent for the premises by the 
annual predecessors of the defendants in the same office for several 
years before, and service of the notice to quit on the defend- 
ants, the existing bailiffs ; for the payment of rent in succession 
was said to be only evidence of a tenancy in the corporation. It 
was, however, admitted that such a tenancy might be determined 
by notice to quit served on the officers of the corporation ; after 
which the ow ner might maintain ejectment agairibJt any person in 
the actual possession of the premises, {u) 

A defendant who has paid rent may shew^ that the lessor of the 
plaintiff pending the term sold the premises, or that liis title ex- 
pired in some other w^ay : but in that case it must appear (hat the 
tenant lias not paid any rent after such expiration of title. ( t) 
But that the tenant shall not be permitted to set up any objection 
to the title of the landlord under whom he has held is not a mere 
technical rule. It is founded on public convenience and policy. 
Neither is it any hardship upon third persons ; for the fair and 
convenient mode of trying the title is by action against the tenant, 

( 0 ) Earl d. Goodwin v. Baxter, 2 (») Anon. 2 Show. 126. 

Bl. 1228. (0 Crosby v. Percy, 1 Campb. 303. 

(p) Aslley V, Child, Comb. 340. (m) Doe d. Lord Carlisle v. Wood- 

{q) Doe d. Bland v. Smith, 2 Stark, man, 22S. 

N. P. C. 199- (a*) England d. Syburn v, Slade, 4 

(r) Panton r. Jones, 3 Campb. T. R. 682. Doe d. Jackson v. Rams- 
N. P. C. 372. bottom, 3 M. and S. 516. 
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in which case the landlord has full opportunity to make a defence. 
In the case of Driver d. Oxenden r. LawrencCjC^) therefore, where 
it appeared that the defendant’s father had paid rent to a landlord 
under whose will the lessor of the plaintiff claimed; and the de- 
fendant also, who succeeded the father, had paid rent accruing in 
the lifetime of that landlord, but after his death refused to pay 
any subsequent rents, by the direction of a third person who 
claimed the estate, respecting whose title some evidence was given 
at the trial of the action; the court of Common Pleas, on a question 
reserved as to the right of the lessor of the plaintiff to recover, 
expressed some surprize at the manner in which the title had 
been disputed, and said they would not endure that the defendant 
who was the lessee of the devisee (the lessor of the plaintiff,) or 
claimed under him, should defend an ejectment against his own 
landlord on a supposed defect of title. So if B., claiming lands 
under A., let lands to C. for a year, and dies, in an ejectment by 
A. against C., C. cannot dispute A.’s title, {z) 

If the lease is a joint lease from several persons, it has been said 
that they must be proved to be joint tenants : but it seems to be 
only necessary to prove that they had such an interest as would 
enable them to demise jointly the premises in question. («) 

In Mr. Phillipps’s 2nd vol. on Evidence the following observ- 
ations occur in a note : “ The plaintiffmay declare on the several 
demises of each of several joint^tenants, as w ell as on the joint de- 
mise of all; for l)y the several demises of each of the parties 
interested he luis the entire interest in the whole subject matter, 
and the several letting severs the joint-tenancy, Doe d. Marsackr, 
Read, 12 East. fj?. Doe d, Whayman v. Chaplin, 3 Taunt. 120. 
After the decision in the former of these cases it may be a ques- 
tion (as was suggested in that case by the Attorney-general, Sir V. 
Gibbs,) wlielher, since joint-tenants may sever, tenants in common 
may not join. The books lay it down as a clear established rule of 
law that tenants in common may join in a lease for years, although 
such a lease will in point of legal operation enure as several 
lea8es.(6) However, there are many authorities to shew that tenants 

(^) 2Blackst. \259. (b) Co. Litt. 200. a. Mantle v. 

(«)Barwick d. Corporation of Rich- Wollingloii, Cro. Jac. 166. Moor 
niond V. Thomson, 7 T. E, 488. Fnrsdon, I Show. 3 12. Heaiberley d. 

(tf) 2 Phill, Ev. 170. VVorlhingtoLi v, Wcslon, 2 Wils. 232, 



790 


On the action of ejectment. {[Chap, VI. 

in common cannot join in a demise in an action of ejectment.’* (c) 
On these remarks it should be observed in the first place, that the 
suggestion of Sir Vicary Gibbs appears to be inconsequential ; 
because, although from the nature of joint-tenancy several lettings 
will sever the jointure, a joint letting by tenants in common will 
not create a jointure, but the reversion will still remain several. 
In the next place the doctrine in the books does not relate so much 
to the power of tenants in common to join in one indenture, as to 
sAiew that the eifcct of such a lease is several, although in appear- 
ance the deed is joint. With respect to the cases cited, it appears 
that the question made in them was purely a question of plead- 
ing. And there seems to be no reason why a bond fide tenant 
claiming under one indenture made by several tenants in common 
may not bring ejectment on such a demise, stating such indenture 
according to its real elDTect, as several demises, although appa- 
rently it is the joint demise of all. 

An action of ejectment has been held to be maintainable by one 
of two tenants in common, who had agreed to divide their pro- 
perty, if after such agreement the defendant who held under both 
as occupier paid rent under a distress to such co*tenaut alone ; 
and it is no defence to such action that the deeds of partition 
between the co-tenants had not been executed. In this case 
Burrougb, J. stated that the defendant had admitted the lessor 
of the plaintiff to be the sole owner, by making a treaty for some 
limber with him alone, subsequent to receiving a notice to quit 
from him. (d) 

Where (e) A. had demised premises to B. for one year, and it 
was agreed that after that year the tenancy should expire on three 
months’ notice being given by A., and B. entered and took 
receipts for rent, first from A. in A.’s own name, and afterwards 
in the names of A. and two others, who were his partners; and 
after three years’ possession, he received notice to quit from A. 
alone : it was held that A. might recover on his own demise in an 
action of ejectment, the notice to quit from him alone being sufficient 
to determine the tenancy. Gibbs, C. J. observed that the circum- 
stances of the receipts of rent for a i|frtain period having been 

■ <c) « Phill. Ev. no. note. Mitdicll, 1 Biod. and B. 11, S. C. 

(d) Doe d. Pitcher v. Miicbclb 3 (c) Doc d. Green v. Baker, 8 Taunt. 

B. Moor. !2^9. Doe d. Pritchet v, 241. 
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given by the partners did not prove the legal estate to have been 
in them. 

After the landlord has proved payment of rent by the defend- 
ant, and half a year's notice to quit, he cannot be turned round 
by his witness proving on cross-examination that an agreement 
relative to the land in question was produced at a former>trial 
between the same parties, and was in the morning of the trial 
seen in the hands of the plaintiff's attorney. The contents of the 
agreement flie witness did not know; no notice was given by the 
defendant to produce it ; neither did it appear to relate to the 
matter in question, nor even to be made between the same 
parties. (/) 

In ejectment brought upon the joint demise of several trustees 
of a charity it was held not to be suiBcient for the defendant, who 
had paid one entire rent to the common clerk of the trustees, to 
shew that the trustees were appointed at different times as evi- 
dence that they were tenants in common ; for, as against the 
defendant his payment of the entire rent to the common agent of 
the trustees, at all events, wassuflScient to support a joint demise, 
without making them shew their title more precisely, (g ) So the 
plaintiff in ejectment, under the several demises of two, may, 
after notice to quit, recover the possession from tenant from year 
to year, on evidence that the common agent of the two had 
received from the tenant the rent which was stated in the receipts 
to be due to the two lessors : for, although a joint tenancy should 
be presumed from such receipts, and a several demise severs it; 
yet, as the plaintiff had the whole interest in him, no objection 
could arise on that head. (//) In ejectment on the several demises 
of three, each demise being of the whole, the lessors may recover 
on evidence that they jointly granted a lease to the defendant 
which has expired. (/) 

If the lessor of the plaintiff, after issue and before trial, enter 
into part of the premises, the fact may be pleaded at the assizes as 
a pleapMW darrein continuance. The judge at nisi prius is bound 
to receive it ; and the trial, therefore, will be thereby suspended; 
for the plaintiff cannot reply to it during the assizes, (k) 

if) r»oe d. Wood o. Morris, 12 East. 57. 

East. 237. (i) Doc d. Lidham i*. Fean, s 

(g) Doe d. Clarke v. Grant, 12 Campb. N.P.C. 190. 

Bast 221. (*) 2 Scllon’s Pr. 192. loTell V. 

(Ii) Doc d. Marsack v. Read, 12 Eastaff, S T. R» 554. 
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Receipts for rent are not sufficient evidence of titje in the lessor 
unless be proves actual payment, especially, where the person who 
has signed the receipt is living. Where, however, there are old 
rentals, and bailiflfs have admitted money received by them, these 
rentals are evidence of payment ; because no other can be 
bad. (; 72 ) 

Where(«) a fine was levied of Michaelmas Term relating to 
the sixth, though in fact levied the eighth of November, it was 
held sufficient evidence of the seisin in fact of the conusor at the 
liihe of the fine levied, that a writ of possession after a recovery 
in ejectment was executed in his behalf on the evening of the 
sixth by the officer’s entry on the land, and claiming it for the 
conusor; but without any actual change of the tenant in posses- 
sion, who afterwards paid the rent to the conusor. So it seems 
that the receipt by the lawful possessor of rent due after the 
fine levied for a period antecedent to such fine hprima facie evi- 
dence, if no covin appears, of his possession during the period for 
which the rent is received. 

Although entry is necessary to avoid a fine; yet if the plaintiff’s 
lessor make an entry, and afterwards the defendant levies a fine, 
and then an ejectment is brought, the demise laid before the fine 
is good, because partes finis nihil hahuerunt.ij)) So where (p) 
lessee pur outer vie continued in povssession after the death of 
cestui que vie without paying rent, and after his death his son 
in the same manner continued the possession, and then levied a 
fine, by this fine nil operatur; for in order to constitute a disseisor 
there must be a wrongful entry, and to toll entry by descent cast 
there must be a descendible estate. It was held therefore that 
the son, notwithstanding the fine, might be ejected w ithout notice 
or entry to avoid the fine, (q) 

The court cannot stay proceedings, though the lessor’s title 
expire before trial; for, although the plaintiff cannot recover the 
possession, yet the damages and costs may be recovered. All 
that the court can do is to make the plaintiff give security for 
costs, as in the case of infants, (r) 

{tn) Manning v. Lcchmcrc, 1 Atk. (p) Doe d. Burrell v, Perkins, 3 M. 
453. and S. 271. 

(fi) Doe d. Osborne e. Spencer, II (q) See Rowe v. Power, 2 N.R. I. 
East. 495. and ! East. 575. 

(o) Musgrave d, Hilton v, Shelley, (r) Thruslout d. Turner v. Gray, 
1 Wils. 214. 2 Sir. 1056. 
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It does not appear that the court of Exchequer, or any courts 
of record except the courts of K. B. and C. P., have adopted the 
general regulation above mentioned CO respecting the admission 
of possession in the consent rule. In issues therefore proceeding 
out of such courts the lessor of the plaintiff must prove at the 
trial the defendant (or if the landlord defend^ ^Hhe tenant ”) 
in possession of the specific premises he seeks to recover. (/) 

A tenant in possession is not a good witness to support his 
landlord’s title, because it is to uphold his own possession. (n) 
Neither can the lessor prove his lessee’s title. (*r) But where the 
defendant comes in as landlord, it is sufficient to connect him with 
the premises to which the lessor of the plaintiff makes title, to 
shew that the declaration in ejectment was served upon the tenant 
in possession, (y) And in ejectment between two persons, both 
claiming under demises under the same landlord, it was held 
that the landlord who had become a bankrupt was a competent 
witness to prove that the premises in dispute were included in 
the first lease, (s) 

In an ejectment (rO where the plaintiff proved a prima facie 
possession in the defendant, the latter to whom in fact the land 
liad been demised, but who had shifted over the land to his son, 
called him to prove that he the son was really the tenant in 
possession, and that the defendant was only a bailiff and manager 
for him. Darapier, J. rejected the witness. On a motion for a new 
trial, Serjean^ Best contended that this case differed from those 
in which it had been held that the tenant in possession was an 
incompetent witness in an ejectment against his landlord; (£) 
for in this case the effect of the evidence would be to subject the 
witness both to an ejectment and an action for mesne profits, and 
this was contrary to his interest. Mansfield, C.J. “ He comes 
to rebut a verdict which would have the effect of turning him out 


(#) Ante, 

(0 Goodriglit d. Batch r. Rich, 
7 T. R. 327. Fcim d. rianchard v. 
Wood, 1 B. and P. 573. Goodriglit r. 
Hart, 2 Str. 830. 

(«) d. Foster V, Williams, CoMp, 
621. Bourne i». Turner, 1 Str. 632. 
Doe d. Winchlcy v. Pyc, 1 Esp N.P.C. 
364. 

(jt) Smith r. Chambers, 4 Esp. N.P.C. 


164. 

(jf) Doe d. Scholefield v, Alexander, 
3 Campb. N. P. C. 516. Fciin d. Phillips 
V, Cooke. i5. 512. 

(z) Longcharap d. Evitts t*. Fawcett, 
Peake N.P.C. 71. 

(a) Doe d. Jones v. Wilde, 5 
Taunt. 1S3. Doe d. Lewis v. Bing- 
ham, 4 B. and A. 672. 

(5) To support his landlord's tille^ 
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immediately ; and that is an immediate interest) and outweighs 
tho eontrary and remoter effect of his subjecting himself by his 
testimony to an action.’* 

The plaintiff is entitled to recover an ejectment) although the 
defendant appear to be the mere servant of another by whose 
permission he entered) (c) for in that case the defendant is a mere 
trespasser* And, in ejectment brought by an executor, it is 
prima facie evidence of the testator’s title, to put in the defendant’s 
answer to a bill in equity, in which he has stated his belief that the 
testator was entitled to the possession, (d) 

The counterpart of a lease granted by a mortgagor, in con- 
junction with the mortgagee of certain premises, cannot be given 
in evidence against one who derives title under the mortgagee, 
without some evidence of the original lease by the mortgagor. 
But proof that the original lease was signed by the mortgagee, 
the subscribing witness not being known, would be sufficient to 
admit the counterpart, (e) 

In ejectment upon a clause of re-entry for non-payment of 
rent against the assignee of a lease, proof of the counterpart by 
the subscribing witness is sufficient evidence of the holding on 
the condition : (/) but, in an ejectment for assigning without 
licence, it is not sufficient evidence of a breach of a condition 
not to assign without licence to prove a stranger in possession, 
and his declaration that the premises were demised to him by 
another stranger, (g) 

Where there was in a lease a condition that the lessee should 
not do a particular act without notice in writing, and after the 
assignment of the reversion the assignee brought ejectment for 
breach of the condition ; it was held sufficient for the lessee to 
give such assignee notice to produce the original notice in writing 
of his intention to do the act complained of; for it would be pre- 
sumed to have been delivered up to the assignee of the reversion 
as a document relating to the estate : and on default of its pro- 
duction the defendant may give parol evidence of it. 

(c) Doe d. Cuff V. Siradiing, S Stark. (f) Roe d. West v, Davis, 7 East. 

N.P.C. 187. 363. 

(d) Doe d. Digby v. Stcel> 3 Campb. (g) Doe d. Payne, 1 Stark. 6C. 

115. (^0 Goodlitlc d. LuKiuorc v. Saviile, 

(e) Doc d. Clark v, Trapaud, 1 16 East. 87. 

Stek. N.P.C. 281. 
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In an ejectment on the assignment of a lease to secure an 
annuity a memorial will be presumed, till the contrary is 
proved. (*) 

Entries of charges made by an attorney in his books, shewing the 
time when a certain lease prepared for his client was executed, 
(which charges were shewn to have been paid,) have been admitted 
in evidence to shew that a lease, executed under a power to lease 
in possession, and not in reversion, was not in fact executed till 
after the time limited for its commencement, which according to 
the nominal date was future and reversionary, (k) 

In ejectment the person having the legal title must prevail; and 
therefore a plaintiflT claiming under an elegit, subsequent to a 
lease granted, cannot recover, although he give notice to the 
tenant that he docs not intend to disturb his possession, but only 
wishes to get into the receipt of the profits. (Z) But courts of 
equity will interfere to remove any temporary obstacle, which 
there may be to the trial of the legal right at law ; therefore, 
where (;w) a tenant acquiesced in ignorance of his rights for 
seventeen years after an eviction for non-payment of rent, and 
then brought a bill praying for liberty to try the validity of the 
eviction at law, by the removal of a temporary bar, rfe. a mort- 
gage of the tenant's interest vested in the landlord, it was held 
that he was entitled to such relief, the defendant having by con- 
cealment of a fact obtained an advantage inconsistent with good 
conscience. So, where (n) the bill stated, that the plaintiff being 
seised in fee, on the twenty-eighth of Jan. 1800, demised to A. for 
seven years, under which demise he entered and paid rent; and in 
Michaelmas 1804, an ejectment was brought, in which the plain- 
tiff and A. became defendants and entered into the usual rule, 
and the plaintiff by his own negligence had a verdict against him ; 
after which A. attorned to the lessor of the plaintiff. The plain- 
tiff, intending to try his title again, was held clearly to have au 
equity to restrain A. from setting up against him his own lease. 
Neither is it necessary in such cases that the ejectment should be 
brought at the time of the bill filed. 

(f) Doe d. Griffin v. Mason, 3 T. R. 2. Roe d. Readc r.Readc, 8 
Campb. N. P. C. 7. T. R. 122. 

(k) Doc d. llcacc v. Robson, 15 (»0 Blenner r. Day, « BalL and 

East. 52. Bcatt. 101. 

(/) Doc d. Da Costa v, Wharton, 8 («) Baker v. Heilish, 10 Vcs. 544. 
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Since the legal title must prevail, it also follow's that the 
lessor of the plaintiff cannot recover, if there be a term out- 
standing in a trustee, or if a satisfied term be set up by a mort- 
gagor against a mortgagee: but in some cases the court will 
direct a jury to presume a surrender. Upon tliis point much 
difference of opinion exists between the courts of law and equity. 
The whole system of assigning satisfied mortgage terms to 
attend the inheritance having been resorted to by conveyancers 
upon the faith of its being an established principle at law that 
such terms were available as a defence at law in actions of eject- 
ment, courts of equity have so far countenanced the practice of 
conveyancers as to permit them to be a protection to bond Jide 
purchasers for valuable consideration without notice, against all 
estates, charges, and incumbrances created intermediately between 
the term and the purchase. A term, therefore, ought not to bo 
presumed to be surrendered because it is satisfied : but there 
ought to be some dealing about it; or there is taken from a pur- 
chaser the effect of his diligence, in having got the legal estate, to 
the benefit of which he is entitled, (o) The court of K. B., how- 
ever, has in two late instances, (/?) countenanced a somewhat 
different doctrine. The principle advanced in the first of these 
cases was, that the court would direct the jury to presume a 
surrender, where it is for the interest of the owner of the inherit- 
ance that the terra should be considered surrendered ; and where 
an estate had continued for a long period in the same hands, it 
was thought there was no beneficial purpose which could bo 
answered by a continuance of the term. In the second of these 
cases Abbott, C. J., in delivering the judgment of the courts 
observed, that where a term of years becomes attendant upon 
the inheritance, the enjoyment of the land by the owner of the 
inheritance as ccsiid que trusty though for a long time, might 
atfford no presumption of a surrender : but where acts have been 
done or omitted by the owner of the inheritance, and persons 
dealing with him us to the land, which ought not to be reasonably 
done or omitted, if the ierm existed in the hands of a trustee^ 
and if there do not appear to be any thing that should prevent a 

(o) Evans v, Bicknell, t) Vcs. 184. & A. 710. Doc d» Futland v. Hildon, 

Hillary o. Waller, 12 Ves. 239. rV/. 782, 

Op) Doc d/Burdeli o. Wright, 2 B. 
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surrender from having been made ; in such cases the things done 
or omitted may most reasonably be accounted for by supposing a 
surrender ; and therefore, a surrender may be presumed. 
Where, (q) therefore, the owner of the inheritance executed a 
marriage settlement, and afterwards conveyed his life interest to 
a purchaser as a security for a debt, on neither of which occasions 
any mention of the term was made; although afterwards an 
actual assignment was made by the administrator of the trustee 
to a new trustee for a purchaser, the court thought a surrender 
might be presumed. 

The court will not at the instance of a defendant in an eject- 
ment interfere against a plaintiff who lays a demise by the 
assignees of a bankrupt, without their previous permission, where 
they have given up the property to the bankrupt, and the plaintiff 
claims under him. In the case cited the demises were laid under 
the commissioners ; therefore, the assignees could not prevent the 
execution, and the legal estate (a lease) never had been in the 
assignees, (r) 

On a count upon two demises by different persons for different 
lands, and for different terms for years, a judgment that the 
plaintiff should recover his said term has been held good for both 
reddendo singula singulis, {s) 

In all cases in which such undertaking shall have been given, 
and security found, as are required by the stat. 1 Geo. IV. c. 
87., (0 if upon the trial a \ erdict shall pass for the plaintiff, but it 
shall appear to the judge, that the finding of the jury was contrary 
to the evidence, or that the damages given were excessive, it is 
enacted by s. 3. of that statute that the judge shall order the 
execution to be staid till the 5th day of the term next following, 
or till the next session, assizes, or court-day, (as the case may be) 
which order the judge shall in all other cases make upon the 
requisition of the defendant, in case he shall forthwith undertake 
to find, and on condition that within four days from the day of 
trial he shall actually find security by the recognizance of him- 
self and two sufficient sureties, in such reasonable sum as the 
judge shall direct, conditioned not to commit any waste, or act in 

{q) Doc V. Hilder, nipra, (s) Stent v. Warwick, I Barnard. 

(r) Doe d. Vine v. Figgius, 3 Taunt. 171. Worral v. Bent, 2 Str. 83d. 

440. (0 Sec anie. 
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the nature of waste, or other wilful datna|;e, and not to sell or 
carry off any standing crops, hay, straw, or manure produced, 
or made, (if any) upon the premises, and which may happen 
to be thereupon, from the day on which the verdict shall have 
been given to the day on which execution shall be finally made, 
or the same set aside, (as the case may be). Provided always, 
that the last mentioned recognizance shall be immediately dis- 
charged, in case a writ of error shall be brought upon such judg- 
ment; and the plaintiff in such writ shall become bound with two 
sureties to the defendant in the usual manner required on bring- 
ing writs of error in England and Ireland. 

The recognizances under this act are directed to be taken in 
the same manner as other recognizances of bail; and it is provided 
that no action or other proceeding shall be commenced upon any 
such recognizance or ^security after the expiration of six months 
after actual delivery of possession to the landlord. («) 

After verdict the court will make any possible intendment to 
support an ejectment : therefore, where (x) there were two de- 
mises laid of the same premises for the same term, and the judg- 
ment was that the plaintiff should recover his terms, the court 
held that a bare possibility of the two lessors being joint-tenants, 
but refusing to join in a lease was sufficient ; for each having an 
interest in the whole land, it was not improper that each should 
demise the whole; and the judgment would not entitle the plain- 
tiff to hold one moment longer than he ought to have done, if it 
had been ^^term” in the singular. 

Where (y) there was an ejectment and issue against seven, 
but the nisi prius roll was against five only ; the nisi prius roll 
was amended by the issue roll. 

On motion to set aside an ejectment for non-payment of rent, 
and restore possession upon payment of rent due and costs, the 
rent must be computed to the last rent-day, and not to the day of 
computing, inasmuch as the rent only becomes due on the days 
of reservation. (») 

The landlord in ejectment having recovered by verdict, the tenant 
still continued in possession; the landlord distrained for rent due 

(») Stat> 1 Geo* lY. c. 87. s. 4. ter. Comb. 393. 

(«) Morretv. Barry, SStr. 1180. (s) Doe d. Harcourt ». Roe, 4 

( s) Tyne v. The Bishop of Worces- Taont. 883. 
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after the verdict, which the tenant paid : it was held notwithstand- 
ing; that the execution in ejectment could not be staid, as the tenant 
ought to have disputed the distress which was his remedy, (a) 

If a mortgagee recover possession of the mortgaged premises 
in an undefended ejectment, the court has no jurisdiction to re- 
store the possession to the mortgagor, who has not appeared, on 
payment of the debt, interest, and costs. But if the recovery is 
bad against the tenant of the mortgagor, the court will set aside 
the ejectment, and let in the mortgagor to defend as landlord, 
that be may be in a condition to apply to the court to stay pro- 
ceedings on the terras of the slat. 7 Geo. II. c. 30., which requires 
appearance before the party can take the benefit of it, or the 
court have jurisdiction. (A) 

New' trials in ejectment may be obtained, even after a trial at 
bar : but where the point was that the evidence was doubtful, it 
was held that the verdict at bar should siand. (c) 

The plaintiff may bring as many ejectments as he pleases ; and 
the court will not stay proceedings in a second ejectment, till 
another between the same parties on the same demise is deter- 
mined. {d) But the court will stay proceedings in ejectment till 
the costs of a former ejectment, and also of the action of mesne 
profits, arc paid, (c) So, on a second ejectment by a widow', the 
court staid the proceedings till the costs of a former ejectment 
brought by the husband and wife were paid ; although the rule in 
the former case was in the singular number, quod dimissor qiie» 
rends sit onerahilis. {f) So, W'here (g) a second ejectment was 
brought by the son of the lessor of the plaintiff against the de- 
fendant’s son, on the same title, the proceedings were staid till 
the costs in the former were paid. Ejectments were intro- 
duced in lieu of real actions, in which all the representatives of 
the parties to the first suit might be concluded for ever : the 
court, therefore, will not permit this fictitious proceeding to press 
hard on the defendant. 


(fl) Doe d. Holmes v. Davies, 2 B. 
Moor, 581. 

(5) Doe d. Tubb v. Roe, 4 Taunt. 
SS7. 

(e) Smith d. Dormer v. Parkhurst, 
2 Str. 1105. 

(d) Martin v, Davis, 2 Barnard. 49. 


(e) Doe d. Pinchard v. Roe, 4 East, 
585. 

(/) Doe d. Duchess of Hamilton v. 
Hathcrly , 2 Str. 1 1 52. Lord Conings- 
by*s case, 1 Str. 548. 

(ff) Doc d. Feldon v. Roe, 8 T, E. 
645. 
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The proceedings in ejectment will, likewise, be staid till the costs 
of a nbnsuit in a former trial on the same title are paid, although 
the lands are different, (h) So if the defendant being evicted 
bring ejectment for the same premises, he must pay the costs of 
the former. (0 He cannot, however, bring such an action till he 
has delivered up possession, (k) 

Where (/) an ejectment had been brought in Common Pleas, 
and verdict for plaintiff and costs paid by the defendant, who then 
brought an ejectment in King^s Bench for the same premises, 
and recovered, but was not paid his costs ; and now a third eject- 
ment being commenced in Common Pleas by the plaintiff in the 
first, proceedings were staid till the payment of costs in the action 
in King’s Bench. The practice in respect to actions of ejectment 
as to staying proceedings is the same in both courts, (m) 

An ejectment by a fraudulent assignee of an insolvent debtor 
has been staid till costs in former actions by the debtor himself 
were paid, 

Where(o) a rule has been obtained for staying the proceedings 
in an ejectment till the costs in a former ejectment have been 
paid, the court will not interfere or permit the defendant in case 
those costs are not paid before a certain day to be named by the 
court to nonpros the plaintiff in the ejectment pending. In (he 
case cited, however, the twenty years had nearly expired; and to 
have permitted the motion would have been to deprive the parly 
of his remedy. 

Proceedings in ejectment will not be staid till the costs of a 
bill in equity for the same premises are paid. The costs in law 
are the legal consequences of the suit; but costs in equity are 
in the discretion of the chancellor, and depend on circum- 
stances. (p) Neither are costs demandable by the rules of (he 
court for a number of ejectments where the plaintiff has made the 
defendant attend at several assizes, but countermanded the trial 

{h) Keene d. Angell v, Angel!, 6 (m) Sec Hullock's Costs. 445. 

T. R. 740. (n) Doe d. Chambers v. Law, S Bl. 

(t) Tbrustout d.Williams ^.Holdfast, ] 1 80. 

6 T. R. 223. (o) Doe d. Sutton v, Ridgeway, 5 

(ft) Fenwick v. Grosvenor, Cas. B. & A. 523. 
temp. Holt 266; (l>) Doe d. Williams v. Winch, 3 

(0 Doe d. Walker v. Stevenson, 3 B. and A. 602. 

B. and P. 22. 
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in time to save costs. Therefore, on an application to stay pro* 
ceedings in the last, till the costs should be paid for the former, the 
court refused to do it. (q) , 

An action on the case cannot be maintained to recover damages 
against the lessor of the plaintiff in a vexatious ejectment, (r) 
But w'here(5) in ejectment a verdict was found for the plaintiff, 
but upon an agreement between the defendant and lessor of plaintiff 
the defendant was to hold till the end of the term ; and according 
to this agreement he held for two years, but afterwards, before the 
two years expired, the lessor of the plaintiff took out execution ; 
it was held that the defendant’s remedy was by action on the. case, 
and that there could be no rule for restitution founded on this 
agreemenf. 

Where (/) a second rjcctment is brought by the defendant, after 
an acquiescence of twenty years, the court will presume that the 
proceedings under the first were regular, till the contrary be 
shewn. Where, therefore, a declaration had been served by the 
landlord upon the tenant under the statute 4 Geo. II. c. 28., (zO 
and judgment had been obtained against the casual ejector, and a 
writ of possession issued, and possession w'as delivered : after an 
acquiescence of twenty years, on a second ejectment by the tenant, 
the court held that it might be presumed that the former eject- 
ment had been brought on the usual aflidavit of half a year’s 
rent being due, especially as the proceeding was under the 
statute. 

Where (.r) an ejectment had been brought on the demise of an 
infant which had been compromised, and the tenant in possession 
had attorned to the infant, though the lessor of the plaintiff on 
coming of age did no act to confirm the tenancy, yet as the 
former ejectment was brought at his ,suit, and for his benefit, it 
was held that he could not bring a fresh ejectment without notice. 
In this case Lord Kenyon, C. J. said, tlie agreement was binding 
in equity, and capable of being enforced there ; and, therefore, 
the defendant could liot be considered a trespasser. If there had 
appeared any thing fraudulent in the first ejectment, or in the 

(flr) Thfiislout V, Trouhlcsonie d. (/) Doe d. llitdiings v. Lewis^. 1 
Park, 3 Str 1099. Burr. G 14. 

(r) Purton V. Hoiinor, 1 B. fnd F. {u) Ante, 

205. Savillc v. Boberts, 1 Salk. 14. (.**) Doe d. Miller v. Noden,3 Esp. 

(s) Wood r. Markham, Sty I. AOH, N. P. C. 5es. 

J F 
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agreement under it, he should have ruled that the defendant should 
take no benefit under it. 

Courts of equity will restrain ' vexatious ejectments, and grant 
a perpetual injunction to quiet the tenant’s possession. (^) 

Where (z) the growing crops of the tenant had been seised 
under a jficri facias^ and a w'rit of habere facias possessionem was 
subsequently delivered to the sheriff in an ejectment, at the suit 
of the landlord, founded upon a demise made long before the 
issuing of i\\e fieri facias^ it was held that the sheriff was not bound 
to sell the crops, inasmuch as they could not be considered as 
beloiiging to the tenant^ the latter being a trespasser from tlic 
day of the demise laid in the declaration; but it was likewise held 
that the landlord could not be allowed a year’s rent, the statute 
8 Ann. c. 14. contemplating an existing tenancy which in this 
case must have ceased on the day of the demise in the ejectment. 

The lessor of the plaintiff cannot'relcase the action; for, though 
the action be fictitious for some purposes, yet, w ith respect to the 
record, (he parties on the record arc real parties, and can alone 
release the action, (a) 

After verdict in ejectment for a messuage and tenement, the 
court gave leave to enter the verdict according to the judge’s 
notes for a messuage only, without obliging the lessor to release 
the damages which were merely nominal, {h) 

Ejectment being a feigned action the lessee cannot release the 
costs, (c) So if he release the action or the subsequent action for 
mesne profits, he may be committed fur a contempt, {d) And if 
the tenant procure a lease from the nominal plaintiff, the court 
will order it to be delivered up, and permit the landlord ta 
proceed. (c) 

Where (/) the landlord appeared without the tenant, and after 
a verdict for the plaintiff he brought a writ of error, the court 
held that the plaintiff could not be permitted to sue out execution, 
for the landlord w as in Use same situation as (he terumt; and if the 


(^) Bavfoot V. Fry, Eunb. Ij.?. 
ShiiElJb.. V. Gough, I Ball, and Bcair. 
436 . 

(as) Hodgson w. Gascoigne, 5 B. .-ind 
A. 88. 

(«) Doe d. By!i 3 1 ’. Brewer, 4 M, and 
S. 300. • 


ip) Goodlitlc d. Wright v. Otway, 8 
East. 357. 

(c) Close V, Vaux, Comb. 8. 

(rf) Cas. temp. Doll 267. 

((?) Payne v, liogcrs, Dougl. 407. 
(/) Jones V, Edwards, 2 Sir. 1241., 
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error had been brought by the tenant, it would have been un- 
doubtedly a supersedeas. 

The plaintiff, having judgment to recover his term, it is said, 
may enter without suing out a writ of possession : for where the 
land recovered is certain, the plaintiff may enter at his peril, and 
the assistance of the sheriff is only to preserve the peace. The 
usual way, however, is to make out a writ of habere facias posses-^ 
sionem^ wliich being engrossed, signed, and sealed, and a prcecipe 
being made out for it, is carried to the office of tlie sheriff who 
makes out a warrant thereon, and will put the lessor of the plain- 
tiff into possession. This writ has relation to the teste ; and, there- 
fore, it may be sued out after the death of the lessor of the plain- 
tifl^ if tested previously to it. (g) 

The plaintiff must take care not to take out execution for more 
ilian he had a right to recover ; and, iu order that the sheriff may 
not be und<jr any difficulty in cxeculing the writ of possession, 
the practice now is, for the jilalntiff not only to point out to the 
sheriff tJie premises of which ho is to deliver possession, but to 
take possession only of that part to which he has title. Should he 
take more, the court will set if right upon a summary application, 
without putting the defendant to the necessity of a new eject- 
ment. (/O It is also usual for the lessor of the plaintiff to give 
the sheriff an indemnity for executing the writ. (/) 

If there are several messuages in the possession of different 
tenants, the sheriff must give possession of each separately. (/:) 
If denied entrance into a house, he may U:>e force to execute the 
writ ; (/) and the process is not coiupiotely executed till the 
sheriff and his cfliccrs are gone, aiid the plaintiff left in quiet pos- 
session, (w) Where, (/?) therefore, upon the habere Jacias posses’^ 
stone?]!, the sheriff returned that in the execution of the said writ 
he took the plaintiff with him, and came to the house recovered 
and removed thereout a woman and two children, which were 
all the persons, which upon a diligent search he could find in the 
said house, and delivered to the plaintiff peaceable possession to 


(g*) Doc d. Beyer v. Hoc, 4 Burr. 
1970. 

(ft) Hoc d. Saul V, Dawson, 3 Wils. 
49. .> 

(/) 2 Tidd. Pr. lO-iB. 

(A) 2 Roll. Abr. 880. 


(/) Seniaiii’s case, 5 Hep. 91. b- 
(w/) Kiagf^dalci u. Maiui, 1 Salk. 32 1 , 
Anon. 0 Mod. 115. V 

(«) Upton and Well’s case, I Leon. 
145. 


3 F "2 
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Jiis thinking) and afterwards departed ; and immediately after 
three persons which were secretly lodged in the said house ex* 
pulsed the plaintiiT again, upon notice of which he returned to 
the said house to put the plaintilT in full possession; but the 
others did resist him, so as without peril of his life, and of them 
that were with him in company, he could not do it. Upon this 
return the court awarded a new writ of execution for that the 
same was no execution of the first wTit, and aw^arded also an 
attachment against the parties. 

An ouster, however, does not appear to be a contempt, unless 
it be recent: therefore, where (o) some hours after the sherifi' was 
gone, and after the plaintiff* had been in possession during that 
time, the defendant came and turned him out, the court did not 
consider this a disturbance of the execution; therefore, they 
granted a rule to shew^ cause W’hy the attachment should not go. 
The attachment has, however, been made absolute in the first in- 
stance against the tenant in possession on affidavit that he had been 
served with a rule of court, made absolute, for delivering the pos- 
session, and had refused to do so. (p) 

Where a stranger turns the plaintifT out of possession after 
execution fully executed, the plaintiff is put to his action, or to 
an indictment for forcible entry. The reason is, that the titk 
was never tried between the plaintiff and the stranger ; who pos- 
sibly may claim the land by a title paramount to that of the 
plaintiff, or he may come in under him : and then the recovery 
and execution in the former action ought not to hinder the 
stranger from keeping the possession to which he may have 
right, (q) The court also at their discretion w ill set aside a w rit 
of possession regularly executed, and let in the landlord to try on 
suggestion of collusion, (r) 

In the case ( 5 ) in Keble above cited it is said that against a 
defendant the plaintiff may have a new writ of habere facias as 
well as an attachment, after a writ executed : but in a recent 
case, (0 where the lessor of the plaintiff* had been put in posses- 
sion by a writ of habere facias^ on the 22d February j 1806, and 

(^) Kingsdale v* Mann, 6 Mod. 27. (r) Doc d. Grocers’ Company r.Roe^ 

ll) Davies < 1 . 1’ovcy ». Dos, 2 Bl. 5 Taunt. 205. 

Rep. 892. ^ (s) Balcliff v. Tate, $uprtt, 

{q) BatcHff i>. Tate, 1 Kcb. %79. (t) Doe d. Pate v. Roe, 1 Taunt. 

Lovelace \i. Ratcliff, t Kcb. 783. .'i5. 
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it was slated that on the lOlh Oclober, 1807, while lie continued 
in possession, the defendant entered by force, and still forcibly 
held tiie same, and resisted with violence his atlesnpts to regain 
the same : the court held that no new writ could issue, allhoudi 

/ O 

the sheriff had not returned the former writ. They denied the 
case in Keble. An alias could not issue after a writ executed: if 
it could, Che plaintiff by omitting to call for the return of the 
writ might retain tlie right of suing out a new hahcrc facias^ as a 
remedy for any trespass wliich the same defendant might commit 
within twenty years after the date of the judgment. 

If the writ be returned by t!ie sheriff (as fully executed), 
though not filed, no new hahcrc facias can issue ; because, w licii 
the return is made, it becomes a record, which the court is 
entitled to. (?/) And in a case(r) where Judgment had been 
signed against the casual ejector, and possession had been deli- 
vered for a month, and the landlord who had been admitted de- 
fendant went down and prevailed with the tenants to attorn to 
him on giving them security, and then the plaintiff in ejectment 
moved for a new writ of possession, the court refused to relieve 
him, because there had been a regular execution of the first writ; 
and they said the distinction was that if immediately afler the 
writ had been executed the tenants had attorned, there should 
have been a new writ, but not where the possession had conti- 
nued as delivered so long ns it had in this case, (.r) 

Hahcrc facias possessionem cannot issue after the expiration of 
a year without a scire facias : but where t!ie judgment was with a 
ccsscl exccitlio for a year and a half, it was Iield that it might be 
without a scire facias, (jy) After judgment where there are 
several plaintiffs or defendants, and one dies, execution may be 
taken out by or against the survivors without scire facias, (f) 

If the delay of execution be by injunction of the Court of Chan- 
cery, it was formerly thought that there must be a facias: 
for an injunction not being a matter of record, a court of Jaw, it 
was said, would not take notice of it. The course suggested 
under such circumstances was to take out the writ of execution, 
and continue it down by vicecomes non misil hre%e^ which 

(m) 2 BroAvnl. 216, 253. 808. Cas. temp. Holt 265. SeePfOC- 

(v) Goodriglil Ilanl, 2 Str. 8.90. lor v. Johnson, 1 Lord Raym. 

(x) But SCO A 7 /jpr«, (-) Anon. 3 Salk, 319, 

(y) Wilhorsi). Harrifi, 2 Ld. Raym. 
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have been no breach of the injunction, and have saved tbemVe fa» 
das. (6) But this doctrine seems to have been over-ruled by the 
more recent case of Michell v. Cue, (c) where it appeared that the 
whole delay had arisen from the conduct of the defendants by 
obtaining injunctions from the Court of Chancery. The court 
having considered the cases before cited, were unanimous that the 
rule of reviving a judgment above a year old by ^ scire fadas^ 
before suing out execution upon it, which was intended to pre- 
vent a surprise upon the defendant, ought not to be taken advan- 
tage of by the defendant under the circumstances, who was so far 
from being surprised by the plaintiff’s delay, that he himself had 
been trying all manner of methods whereby he might delay the 
plaintiff. The rule to sot aside the execution for irregularity 
was discharged with costs. 

If the plaintiff die within a year and a day, his executors can- 
not take out execution witliout a scire faciaSy for they are not 
parties to the judgment : though, if execution has been regularly 
sued out in the lifetime of the testator, the sheriff may execute 
it after his death, because the authority is from the court, and not 
from the party. If, after judgment and before execution, the 
defendant dies, and a scire facias goes forth, it must be against 
the terretenants, and not against the executor, without naming 
him as terretenant. (rf) Scire facias after judgment by default 
against the casual ejector should go against the terretenant as 
well as the defendant, (c) 

Where (/) the plaintiff is nonsuited at the trial for want of 
the defendants confessing lease, entry, and ouster, it has been be- 
fore observed, that he is not entitled in the K, 13. to sign judg- 
ment against the casual (jeetor, nor, consequently, to issue exe- 
cution till the posted comes in on the day in bank : but the prac- 
tice seems to be otherwise in C. B. (g) 

Where however, in K, B., in ejectment the landlord is ad- 
mitted to defend on the tenant’s not appearing, upon which 
non-appearance judgment is signed against the casual ejector, 

(ft) Wintcrr, Lighlhound, 1 Sir. 301. (<?) Withers i». Harris, 1 Salk. 25S. 

Booth V. Booth, 1 Salk. 322;. S. C. G (/*) Doe d. Lord Palmerston t>. Cope- 

Mod. 288. land, 2 T. li. 779. 

(«■) 2 Burr. 660. (^0 Tlirogmorlon d. Fairfax v. 

(if) Eyres i\ Taunton, Crc. Car. 29u, Bcnllcy, (a. a.) 2 T» K» 780. 

313. » 
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with a stay of execution till further order ; if the [daintiff be 
afterwards nonsuited at the trial, on account of the landlord’s 
not confessing lease, entry, and ouster, the lessor of Iho plaintiff 
must apply for leave to take out execution against the casual 
ejector : and it is likewise usual to apply to ll*e court for the 
same purpose after verdict, where the landlord has appeared at 
the trial, and confessed lease, entry, and ouster, although it has 
been said not to be necessary. In the case of a nonsuit, however, 
although ifexccution is taken out without application to the court, 
it is error, yet if the landlord omit the opportunity of shewing 
it for cause of error, the execution is regular, and cannot be set 
aside. (/?) 

After verdict and Judgment against tike tenant a fi, fa. or ca. 
$a. for the damages and costs may be included in the same 
writ. 

Where an ejectment was brouglit againsl a feme sole, who 
married before trial, and a verdict and judgment was had against 
her in her original name, it was held (o be regular to issue an 
hah. fitc. poss. and fi* fa* against her in the same name, though 
the fi. fa. was inoperative, because she had no goods; and the 
writ said nothing of the goods of her husband. (Z) 

A w rit of error regularly sued out is a sapcrscdcas of exe- 
cution in the K. R. from the time of its allowance, (/) or in 
the C. B. from the delivery of it to (he clerk of errors, (/w) 
provided bail when requisite be put in thereon in due 
time. (;/) 

By the consent rule the defendant undertakes to appear and 
receive a declaration; the necessity, therefore, of an original writ, 
if the proceedings are in the C. P., is superseded : but when a 
writ of error is brought the plaintiff must file an original, unless 
it be after verdict, w hen it is helped hy the stat. 38 Eliz. c. 14. 
So in K. B. there is no necessity, except when w’rit of error is 
brought for a latitat^ or bill of ejectment. But the party must 
file bail before he c?\n proceed. The reason is that the court has 

{h) 2 Tidd. Pr. 1012, 1057. 2 Burr. 321. 1 Burr. 340. 

757. (M/) Sykes d. Oates v, Dawson, 2 

(fc) Dot; d. Taggart i». Butcher, 3 Barnes 1 10. Svo. 

M. & S. 557. (n) Jaques r. Nixon, 1 T. II. 279. 

(/) Perkins r. Wollaston, 1 Salk. 
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no authority proceed in ejectment by .bill, unless ^ the defendant 
is in custody : therefore, by the rule, bail is ordered to be filed, 
that^the court may have authority to proceed, (o) He must also 
file jSl bill of ejectment besides the plea troll in case of a writ 
of error brought, before errors assigned. 

The casual ejector cannot bring error, being a mere nomi- 
nal defendant ; the writ, therefore, can only be brought, where the 
defendant has appeared and confessed jease, entry, and ouster. (p) 
So if the landlord be admitted to defend, a writ of error cannot . 
issue in the name of the casual ejector, (q) 

By the 16 and 17 Cha. II. c. 8., made perpetual by the 23 and 
23 Cha. II. c. 4.(r) no execution shall be staid in any of the courts 
of record at Westminster, or in the counties palatine, or in the 
courts of great sessions in Wales, by writ of error, or supersedeas 
thereon, after verdict and judgment in any action of ejectment, 
unless the plainlitT in error shall be bound to the plaintiff in 
ejectment in such reasonable sum as the court to which such writ 
of error shall be directed shall think fit, with condition that if the 
judgment shall be affirmed, or the writ of error discontinued in 
default of the plaintiff in error, or the plaintiff in error be non- 
suited in such writ of error, that then the said plaintiff in error 
shall pay such costs, damages, sum and sums of money, as shall 
be awarded upon or after such judgment affirmed, disconti- 
nuance, or nonsuit. And, to the end that the same sums and 
damages may be ascertained, it is further enacted that the court 
wherein such execution ought to be granted, upon such affirma- 
tion, discontinuance, or nonsuit, shall issue a writ to enquire as 
well of the mesne profits, as of the damages by any waste com- 
mitted after the first judgment in ejectment ; and upon the 
return thereof judgment shall be given and execution award- 
ed for such mesne profits and damages, and also for costs of 
suit. 

With respect to this last clause it may be observed that in a case 
reported in 3 Burr. lS23y(s) it appears that the court obliged the 
plaintiff in error to enter into a rule not to commit waste, or de- 
struction, during the pendency of th WTit of error. The plain- 

(o) Bunn. F^ctmenl, $04. (7) 2 Burr. 757. 2 Sell. Pr. 205. 

(p) George d. Bradley r. Wisdom^ (r) Qu. Irish Slatule ? 

2 Barr. 7o7. (*•) Wharod v. Smarf. 
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tiff (lid not oppose, and entered into the rule, and also justified 
hail to the amount of 400/, 

Though the stat. 16 and 17 Cha. II. provides that no execu* 
t ion in ejectment shall 'be stayed, unless the plaintiff in error is 
bound for the costs in case judgment be affirmed ; yet, by reason- 
able construction, it is sufficient, if he procure proper sureties, to 
enter in^o the recognizance of bail. The practice in K. B. is to 
take the recognizance in double the improved rent, and the single 
costs of the ejectment. (/) There are some advantages in this 
practice; for the sureties may be examined as to their sufficiency, 
whereas the plaintiff' in error himself could not. In some 
cases, as in that of infants and femes covert, who cannot enter 
into recognizances, this mode of proceeding seems to be neces- 
sary. (?/) 

In the C. B. the clerk of errors governs himself in fixing the 
penalty of the recognizance by the amount of the rent, and takes 
the rec(»gnizance in two years’ rent or profits, and double 
costs, (x) And where the plaintiff in error enters into the recog- 
nizance, it is not necessary for him in that court or in K. B* to give 
the defendant in error notice, (^) for he cannot be examined 
as to his sufficiency ; (s) but, where bail in error are put in, 
notice should be given in order that they may be examined as 
ill other cases. In the exchequer*bail in error on an ejectment 
must justify in double the improved annual rent or value of tSc 
premises recovered. But bail in error are not chargeable forlhe 
mesne profits in an action upon the recognizance, until they have 
been ascertained by writ of inquiry, pursuant to the stat. 16 and 
17 Cha. II. c. 8. s. 3. (a) 

It will follow from what has been said that under the stat. 16 
and 17 Cha. II. c. 8., the defendant is entitled by law to the writ, 
if he offers to become bound as the law directs. Therefore, 
where the lessor of the plaintiff swore that the defendant was 
insolvent, and also that he, the lessor, had a mortgage on the 
land for more than it was worth ; yet the court held that the 

(t) Thomas v, GooiUille, 4 Burr, (y) Flf/d. 

2501. (a) Kccnc. il. Lord Byron v. Dear- 

(tt) Keoiic d. Lord Byron v. Dear- don, 8 Ea.st. 299. 
don, S East. 298. Imp. Pract. 706. («} Doc v. Keynold.s,,,il M. and S. 

( 4 ?) Doe d. Webb v. Cloundry, 7 247. 

Taunt. 427. 
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« 

defendant waa entitled to bis writ of error, he becoming bound in 
double the rent, if) 

If the piaintifi^ after obtaining a verdict in ejectment, sues out 
a writ of hah. fac. pass, without waiting to tax his costs, the 
defendant’s writ of error will not be a supersedeas. For if the 
plaintiiT choose to waive the taxation of his costs, and proceed for 
the possession only, it is competent to him to do so : the inconve- 
nience urged was, that the plaintiff not having taxed his costs, 
the amount of the penalty of recognizance of the bail in error 
could not be ascertained, (c) 

Upon aiErniance of the ejectment, the plaintiff in error must 
pay both the costs and mesne profits in an action on the recogni- 
zance, although the action is brought on the recognizance only, 
for damages, (d) 

In ejectment, if there be judgment for the plaintiff, and the 
defendant bring a writ of error, the court of K. B. zill not 
Bufier the latter to proceed in a new ejectment on tlie same title? 
till he has quitted possession, or the tenants have attorned to the 
lessor of the plaintiff, (c) So, if there be judgment for the 
defendant in ejectment, and the lessor of the plaintiff bring writ 
of error, the court will not suffer him to proceed in a new 
ejectment on the same title, until the costs are paid of a former 
ejectment, unless he can satisfy them that the writ of ei ror is 
brought with some other view than to keep off the paj incut of 
costs. {/) 

If the defendant bring a wiit of error in ejectment, and enter 
into a recognizance pursuant to the stat. 16 and 17 Cha. II. for 
the costs, the plaintiff on judgment in his favour, on the writ of 
error, need not bring a sci)c facia'! or action of debt on the 
recognizance, but may sue out an elegit or vviit of inquiry to 
recover the mesne piohts since the liist judgment in eject- 
ment. (g) 

After a landlord has recovered in ejectment against his tenant, 
he may bring an action of debt for double value, for the time 

(J) Thomas v. Goodtillc, 4 Burr. («*) rcnwick v. Gross cnor, 1 Salk. 
8601 . 258 . 

(c) Doe d. Messiter v. Dyneley, 4 (/) GriimWi' e. Bodily, 1 Sir. 

Taunt. 289. 554. 

(4) Doe V. Roach, Cas. temp. Hardw. (ff) 2 Sell. Pr. 220 

378 . 
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during which be held over after the expiration of the notice to 
<j[uit9 because the double value is a penalty given for contuma- 
cious holding over, and does not recognize the relation of land- 
lord and tenant, (h) But when a tenant has held over on a void 
lease^ the landlord cannot maintain debt for double value after 
a recovery in ejectment, for the act could never be intended to 
apply to a case where the resistance on the part of the tenant was 
under a feir claim of right, (i) 


IV. An ejectment being a feigned action brought against a 
nominal defendant, and usually upon a supposed ouster, is not 
considered a proper action to recover from the real tenant the 
profits which he has received during the time that he has held 
the premises recovered. The verdict in ejectment merely esta- 
blishes the fact that the right to the land was in the plaintiff or 
his lessor, from the time that the title of the plaintiil* or of his 
lessor accrued: from that time (he defendant is a trespasser; and 
damages may be recovered from him for his unjust possession, 
equal to the value of (he land during that time, and (he proper 
action for this purpose is an action of trespass vi et artms. 

The action of trespass for the mesne profits, is therefore conse- 
quential to the recovery in ejectment. It may be brought by the 
l(?ssor of the plaintiff in his own name, or in the name of the 
nominal plaintiff. In either shape it is his action. 

This action will lie by one tenant in common after he has 
recovered in ejectment against the other ;(/t) and it may be 
brought, though error be pending; (/) in which case the plaintiif 
may proceed to ascertain his damage and sign judgment : but the 
court will stay execution pending the error. (w?) And if the 
plaintiif has recovered different lands against several in the same 
ejectment, he may bring several actions against the occupiers, 
and the court cannot compel him to consolidate them, (n) 

If the action be brought by the nominal plaintiff, the epurt on 
application will stay the proceedings (ill security be given for 
costs. The release also of the action by such a plaintiff will he 

(h) Saulshy t>. Nevins, 9 East. SIO. (0 Donford r. Ellys, 12 Mod. 138. 

(f) Wright t». Smith, in the Exch. (m) 2 ScJl. iPr. 22«i. 

5 Esp. N. P. C- 203. (n) Stacey v. Cas. temp, 

(fr) Goodlitlc r. Tombs, llWils. llujrdw337. 
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considered a ^E^ontempt : (o) but, as was observed by .Lawrence, J. 
ill Bi^erinan v, Radenius, (p) Lord Holt did not say that the 
release' would not defeat the action. This therefore seems to be 
the most that a court of law can do in cases of this kind, iq) 

The declaration in this action must expressly state the several 
parcels of lands from which the profits arose, or the defendant 
may plead the common bar. (r) If the declaration do upt state 
the time when, &c. but only state that the defendant kept pos- 
session for a long space of time, the defect, although bad on 
spi^cial demurrer, will be cured by the operation of the stat. 
4 Ann. c. 16., after judgment by default and a writ of inquiry 
executed ; so that no objection can be taken in arrest of the final 
judgment for such a defect of form. Bayley, J. observed that 
the want of alleging a certain time could only be matter of form : 
for the plaintiff would not have been tied down to proof of the 
particular day if lie had stated it. (s) 

There is said to be this difference between an action by the 
lessor and one by the nominal plaintiff, that the defendant can 
defend bis title against the lessor, but not against the lessee, 
because he is estopped: (0 but the better opinion seems to be 
that the judgment in ejectment in either case will conclude the 
defendant, since the lessor of the plaintiff and the plaintiff are 
in effect the same person. But beyond the time laid in the demise 
it proves nothing, nor any thing as to the value; therefore it 
must be proved how long the defendant occupied, and what the 
value is, and that the occupation was within the time laid in the 
demise. (I/) 

The judgment in an action of tjeclment on the several demises 
of two or more persons is evidence for them in an acliuri of 
trespass brought by them jointly ; for the judgment is consistent 
W'ith their being tenants in common, and in respect of such 
tenancy they may jointly maintain trespass, (.r) It is no evidence 
against ^ preceding occupier: (^) nor is judgment in ejectment 

t 

{«) Aslin V. Parkin, 2 Burr. 665. 
Gipps V, Wollescott, 3 Salk. 360. 
Jefferies r. Dyson, 2 Sir. 9G0. contra. 

(jr) Chamicr v. dingo, 5 M, and S, 
61. 

f^) Bull. N. P. 87. 


(o) Per Holt, C. J. in 1 Salk. 260. 

(p) 7T.R. 669. 

(g) Sec 2 Tidd. Pr. 706. 

(r) 2 Cromp. Pr. 223. 

(0 Higgins V. Highfl^ld, 13 EasL 
407, 

it) Cl&tkev. Bossc, I Freei:||i5S4. 
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against a woman evidence against ber and her husband ; For the 
parties are not the same, and the estoppel operates only b^ween 
the same parties, (z) In such cases there is no evidence of 
trespass, but the judgment in ejectment ; and the wife’s con- 
fession of trespass committed by her cannot be given in evidence 
to affect tlie husband in an action in which he is liable for 
damage^iand costs. 

The judgment in ejectment is conclusive only as to the subject 
matter. It is therefore no evidence of title before the time laid 
in the demise; and if the plaintiff seek to recover damages for a 
wrongful possession antecedent to the day of the demise, he must 
prove his earlier title, which the defendant will be at liberty to 
controvert, (o) And in all cases the defendant may protect him- 
self by pleading the statute of limitations, from the payments of 
the rnesne profits beyond six years, (b) 

Where judgment in ejectment has been by default against 
the casual ejector, proof of actual possession by the plaintiff is 
necessary to support the action which is founded on an injury to 
the possession^ To prove this an examined copy of (he writ of 
possession and of the sheriff’s return are usually given in evi- 
dence, and an entry under the writ of possession will be referred 
to the time when the title accrued. But where the judgment is 
after verdict against the tenant in possession, who has appeared 
and confessed lease, entry, and ouster, the plaintifif’s possession 
seems to be sufficiently shewn by the common consent rule, 
without proving the writ of execution, (c) If the plaintiff has 
been let into possession with the consent of the defendant, this is 
sufficient to Ciititle him to maintain the action for mesne profits, 
though no writ of possession has been executed, (d) 

Where premises were in the possession of a tenant, and there 
was judgment against the casual ejector, in an action of trespass 
for mesne profits and costs of ejectment against the landlord 
Lord Ellenborough, C. J. thought the judgment in ejectment no 
evidence against the defendant, without proof of notice of the 
ejectfnent, but that a subsequent promise by him to pay the rent 

( 55 ) Dcmi r. While, 7 T. R. 1 13, Comb. 453. 

(ffl) Bull. N. P. 87. (rf) Calvert Horsfall, 4 Esp, N. P. 

(A) 3 Wife. 131. C.107. 

(c) BitU, N. P. 87. See Bel! ik Clark, 
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and costs amounted to aa admission that he was liable to the 
aetio£LV(e) So^ if no .writ of possession has been executed after 
judgment against the casual ejector, the defendant in possession 
may controvert the title, if he was not made defendant in the 
ejectment, for there is no verdict against him* if) 

Bankruptcy has been held to be no plea in bar to this action; 
for the plaintiff goes for the whole damages occasioi|ed by the 
tort; and, when damages are uncertain, they cannot be proved 
under the commission, (g) So also since it is enacted by the 
slat IGeo.IV. c. 119. that the order for the discharge of an 
insolvent shall specify the several debts to which the discharge 
shall apply, such a discharge appears to be no bar to an action 
for mesne profits, {h) 

Upon the general issue evidence is not admissible that the 
plaintiff had accepted the rent of the premises for the time in 
dispute, and had agreed to waive the costs of the ejectment; for 
such a defence is in substance that a part of the damages had 
been accepted in satisfaction for the whole, whereas the pica was 
that no trespass bad been committed.‘(0 
The action being for tortious occupation, the damages are 
unliquidated, and therefore cannot be paid into court ; neither is 
the rent any measure of them, since the jury may give what 
damages they please. (A) But if tiie plaintiff in the action for 
mesne profits recover less than 40,9., and the judge do not 
certify that the title came in question, the plaintiff can recover 
no more costs than damages. (/) 

Where {m) after a recovery in ejectment and before an action 
for mesne profits the defendant became a bankrupt, and the jury 
did not include the costs of the ejectment in their verdict in exe- 
cuting the writ of inquiry on the action for mesne profits, the 
court refused to set aside the inquisition, because the plaintiff 
might have proved the costs of the ejectment as a debt under (he 
commission. 

The nominal plaintiff in ejectment, in whose name the ^esne 

(tf) Hunter v. Britts, 3 Carapb. (i) Doe d. Hill r. Lee, 4 Taunt 459. 

K. P. C. 455. Holdfast v. Morris, 2 Wils. 1 15. 

(/) 2 Str. 960. Jefferies v. Dyson. (/} Doc v. Davies, 6T.B. 593. 

Goodtltlc V. Ndrtb, Doiigl. 584. (w) Gulliver v, Drinkwafer, 2 T. R. 

{h) See I Tidd. Pr, 397. and the 261. 
dlliddcjila. 
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profits have been recovered, may stie tor an escape in execution 
of the mesne profits. («) 

Any one in possession of the premises after a recovery of them 
by action of ejectment is a trespasser, and as such liable, to 
damages, though not perhaps amounting quite to the mesne 
profits: neither can a stranger cover himself by alleging the 
licence the defendant, for no one can license another to do an 
illegal act. (o) 

The plaintiff can recover no further costs in this action than 
were taxed in the ejectment, if it was regularly defended : but it 
Js otherwise, if judgment was against the casual ejector, (p) 

The costs of the ejectment, where, the defendant suffers judg- 
ment to go by default, may be recovered in this action under 
that part of the declaration in wliicli the plaintiff complains of 
having been obliged to expend money in recovering possession of 
the premises. ( 7 ) 

By the stat. 1 Geo. IV. c. 87. s. S. the judge before whom an 
ejectment is tried between landlord and tenant is enabled, 
whether the defendant shalj^appcar or not, to permit the plaintiff 
at the trial after proof of his right to recover the whole or part 
of the premises in possession to go into evidence of the mesne 
profits, which shall or might have accrued from the day of the 
expiration or determination of the tenant’s interest in the same 
down to the time of the verdict given in the cause, or to some 
preceding day to be specially mentioned therein; and the jury on 
the trial finding for the plaintiff shall in such case give their 
verdict upon the whole matter, both as <0 the recovery of the 
premises and the mesne profits ; provided that nothing in the act 
shall be construed to bar the landlord of his action of trespass for 
mesne profits, which shall accrue from the verdict, or the day so 
specified as aforesaid to the day of the delivery of the possession. 

There is a concurrent remedy In equity by account for mesne 
profits : but the rule is the same as at law ; for no bill can be filed 
in equity for an account till the possession is recovered by eject- 
ment. (r) 

In equity any person in possession of an estate may bring a 

(w) Doe v. Jones, 2 M. and S. 473. (^) Doe d.illill v. Lee, 4 Taunt. 

(o) Gudlestone i». Porter, K. B. M. 459. 

39 Geo. III. WoodfalPs Landlord and (r) 1 Atk, 525. Sayer u. Peirce, t 
Tenant, 413. Vcz. 232. 

(p) 1 Es]>. N.P. R. 35S. 
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bill to discover Ibe title of a person bringing an ejectment, and 
pray that he may set it out, and say whether the title be not in 
some other, in order that be may make a defence: even considering 
him a wrong doer against every body eke. (s) 


The statutes 5 Rich. II. st. I. c. 8. and 15 Rich. II. c. pu- 
nish forcible entries as offences of a criminal nature by imprison- 
meiit. The statutes 8 Hen. VI. c. 9., 31 Eliz. c. 11., andSlJam. 
I. c. 15., as well as <he Irish stat. 10 Ch. I. st. 3. c. IS., provide 
the remedy of restitution for such an injury. The stat. 8 Hen. VI. 
c, 9. provides that after complaint made to the justices of the peace 
of the county, or one of them, they shall wdthin a convenient time 
cause the provisions of the stat. 15 Rich. I. c. 9. to be executed. And 
by 8. 3., whether such persons making the entry shall be present 
or hot, the justices may inquire in some town next the tenement, 
or other convenient place, by the people of the county, as well of 
them thal make such forcible entries, as of them that hold the 
same by force ; and if it be found that any doth contrary to the 
statute, the justices shall cause the said lands to be reseized, and 
put the party so put out into full possession. And if any person 
after such entry make a feoffment or other discontinuance to any 
person for maintenance, or to defraud the possessor of his re- 
covery ; if after in the assize or other action such feoffments be 
found to be made for maintenance, such feoffment shall be void. 
By s. 6. mayors oy justices of the peace, sheriffs, and bailiffs of 
cities and boroughs having franchise, have power to make similar 
inquiries. By 31 Eliz. c. 11. no restitution can be made in this 
way where the party indicted has* had possession for three years 
next before the indictment found. But by the stat. 91 Jam. I. 
c. 15. the remedy by restitution is extended to tenants for years, 
tenants by elegit, statute merchant and staple. The Irish stat. 
10 Ch. 1. sess. S. c. 13. adds the clause, that every justice of the 
assize shall have the same power of inquiry as justices of the 
peace. 

If a landlord enter with a strong hand to dispossess the tena^, 
he may be indicted under these statutes: but a t^ant holding 
oVer cannot distrain for damage feasant the landlord's cattle 
which are put on the premises by way of taking possession. (0 


{»> JVirlraifr. r? v i Vcz. 249. (/) T;iiinton v. Costan, ? T. 11. 
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V. In conctnaion, it ia necessary briefly to notice the doctrine 
of merger, before m treat of surrender. Merger has soiiieliine^ ' 
been considered as a surrender in law ; and, indeed, the main dis*^ 
tinction between the two relates chiefly to the mode of their ope^ 
ration. In a surrender it is requisite that the tenant of the particu- 
lar estate should relinquish it in favour of the next vested estate 
in remainder or reversion. On the o|hcr hand, the doctrine of 
iiicrg;er is usually confined to those cases in which the estate in 
remainder or reversion conies to the tenant of the particular 
estate. Mhrger, as well as surrender, may be conditional ; and 
^it may operate as to one part of the land, and not as to another. 

A term for years, or an estate for life, may be extinguished w*hen 
there is a union of the fee or freehold and the particular estate 
in the same person, either in the same or different legal rights 
with a few exceptions. The intervention, however, of any vested 
e6(at||ju remainder will prevent a merger. An iniercsse termini 
w'ill be no impediment, because it is not a vested estate; neither 
will the merger have any effect upon the inleresse termini, (u) 
So an estate in joint tenancy will not prevent a merger as to one 
moiety or other joint share ; for the merger will be a disfolutioh 
of the jointure, and the estate is said to be executed as to such . 
moiety or other joint share, (jc) 

If a lease for years be made to A., and the lessor makes a febfi** 
ment to B. with a letter of attorney to A. to deliver seisin, and he. 
makes livery accordingly, this act being purely ministerial, will 
not extinguish the term ; though it may be proper for A. after the 
livery to enter in order to secure his term, and settle the rever-^ 
sion, which was all that was intended to pass by the feofiment. (^y) 
So merger is prevented by the express meaning, as well as by the 
equity, of the statute of uses. A lessee for years may, therefore^ 
be feoffee to uses without injury to his tcrm.(:r) So he may be 
tenant to for suffering a common recovery, although, 

till the recovery is suffered, there is an actual union and merger 
of t]|$s two estates in the« aame legal right : but, since after the 
re^very the uses are guided by the bargain and sale inrolled, it is 

(tt) Dy. 112. a. Northen’s case, (y) Co. Litt. 52. b. Moor. 11. 28p. 
Hetl. 55. Dy. 177. pi. 35. Shep. T. 605. Cro. JaC. 177. 

«T6. Presl. Merg. 276. (a) Chcyncy’scase, Moor. l^^ 

(j?) ebi Liit b. 2And;.^. 

- . - 'T 3 G 
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consider^ within the equity of the statute; and the rent and term 
will be revived after the recovery is suffered, (a) A lessee for 
years may be a r^lessee id uses within the^aame equity, (b) 

Before the stat S9 Ch. II. c. 3. and stat. 14 Geo. II. c. SO. 
the le<!see for years of tenant pur auier vie would have become 
an occupant on the death of the lessor ; and, consequently, the 
accession of the freehold would have merged the estate for years x 
but those statutes, and especially the latter, having abolished 
general occupancy, the merger will be prevented by the heir or 
executor taking the reversion by special occupancy. 

The mere union of two terms in one person, whether in the 
same different legal rights, will not operate as a merger of either. 
A lessee for years may indeed surrender expressly to a termor for 
years; or he may take a new lease from the lessor, which will Operate 
as a surrender in law ; and in both these cases an extinguishment 
of his own term will take effect ; but in these cases it is a question 
of intention ; and it is presumed that a surrender is intended, 
because otherwise the intention of the parties would not take effect. 
Merger, however, has no reference Jo contract ; and there seems 
to be no reason, independent of the rules of law, why the extin- 
guishment should take place, and the result of the cases seems to 
be that no merger will take place under such circumstances, (c) 
Where (d) the lessor mortgaged his reversion to the lessee for 
years, it was held to be a merger, although the lessor afterwards 
performed the condition on the day of payment 
Where (e) A. seized of a house called M., and two others, leased 
these last two to B. for twenty-one years, and then leased the same 
in reversion to C* for years, and then devised them, together 
With the house called M., to C. ; and C. entered into M., and took 
the rent of the other two : it was held that his entry into M. 
vested th6«whole in him as devisee ; and, therefore, the term in re- 
version became extinct. 

So where (/) a lessee for years devised bis term to his wife for 

(a) Ferrers e. Fermor, Cro. Jac. 4 Burr. 1980. Davidson d. Bromley 

648. 2 Eoll. Rep. 245. 2 Mod. 234. v. Stapiey, i^id. 2210. 

(5) Fountain v. Coke, 1 Mod. 107. (dj 3 Leon. 6. pi. ^7. Moanspn e. 

Howe. Stile, 2 Lev. 126. 1 And. 233. West, Gouldsh. 92. 

*(v) 1 Leon. 308. 322. Shop. T. 347. (e) Colebourne Mizstone, 1 Leom 

Vin. Abr. 368. pi. II. 309. pi* 17. and 129. 

Ai neftit. 3 Leon. 245. Cro. £liz* 802. (/) Johnson e.TrMmper,W.Jon. 389. 



(XT surrender. 


819 


Chai^. VI.] 

ife , remainder overhand the devisee in remainder assig^ned all bis 
right and interest to the reversioner; the possession of the term 
was held well merged after the death of tenant for life : but it 
seems not till then ; because before that it was only a possibility. 

Notwithstanding one of two estates is held in trusty and the 
other is held beneficially by the same person on the same or 
different trusts, the doctrine will ^^perate on these estates ; 
because the law takes no notice of trusU : but, when the merger in 
law takes effect, courts of equity interpose; and will as against the 
person who has occasioned the injury to the beneficial owner, and 
against all persons claiming under such trustee^ without consider* 
ation or with notice of the equitable title, support the trust 
by decreeing possession of the land for the time of the estate 
merged, or by decreeing a conveyance as the circumstances may 
require, (g) The accession, however, of one estate to the other 
by mere act of law, as by marriage, descent, by executorship, or 
intestacy, will not occasion a merger of one estate in the other, 
when they are held in different rights; and this without any dis* 
tinctioii, whether the term accedes to the freehold, or the free* 
hold to the term. (A) 

An inleressc termini^ although it is no impediment to merger, nor 
is affected by it, where it relates to estates in another than the per- 
son entitled to it, yet may be itself the subject of merger, and hi ex* 
tmguished in the inheritance before it commence^) in posbessioii. (/) 


VI. We now come to treat of surrenders. A surrender is de- 
fined to be the yielding up of bis estate by the tenant of the 
particular estate to the tenant of the next immediate estate in 
remainder or reversion, by which means such particular estate is 
extinguished. 

An estate at will, among common persons, need not be surreo* 
dered, because, being at the will of both parties, either may deter- 
mine it; but in the case of the king it is not at the will of both, 
but only at the will of the king. An estate at will held of the 
crown cannot, therefore, be determined by the party in any way 
butb^ surrender. (A) 

(g) The Bake of Norfolk’s case, S (0 Salmon e. Swann, Cro. Jac* 619. 

€h. Ca. 15. (A:) 1 I^ord Rajm 5k 

(h) Prest* Mcig. «79. 

3g^ 
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A surrender of a term in possession may be made to a rever- 
sioner for years, even where fhe term in reversion is for a less 
number of years than that ^surrendered ; and the surrender beings 
absolute will enure to the benefit of all those who successively 
take in remainder or reversion after the first lease in reversion 
has expired. (/) 

Express surrenders niu|t be in writing, {m) and any ibrm of 
words, by which such an intention may appear, will make an ex- 
press surrender : but a covenant to surrender at a future time will 
not operate as a surrender when tl^e time arrives, (n) So express 
surrenders relate only to vested interest*^, or to interests which 
have been reduced into possession by entry, becKuse till then the 
lessor has no reversion in nhicb the possession may be extin- 
guished. But if the lessee has assigned after entry, there is not 
the same objection to the, assignee’s surrendering before entry, (o) 

In a late case (p) it was held that an agreement that the land- 
lord should have immediate possession, (except as therein men- 
tioned) of a farm, lands, and premises which bad been occupied 
for a term, the landlord to take the stock, and the tenant to hold 
over half the houae, half the stable, the barns, and an inclosed 
ground, and to have the joint use of the yard uith the landlord, or 
the incoming tenant till the 35th of January following, without 
rent, was clearly a surrender of the term in the whole. The 
question arose upon the stamp, the stamp being an agreement 
stamp only ; and the court were of opinion that the instrument 
properly rejected in evidence on that ground. 

Words and acts betueen strangers will not operate as a sur- 
render. It i**, however, observed by Lord Coke(y) that if a 
lessee for years be ^ousted by a stranger, and he release to the 
disseisor, the disseissce may enter, because the term is extin- 
guished : but the release of the freehold by tenant for life under 
the same circumstances would not operate by extinguishment, 
because, he adds, the disseisor has a freehold upon which the 
release may enure ; but he has no term of years on wbic^ the 
release of the lessee for years can enure. 

(I) Pory e. Alien, Cro. Eliz. 173. (ii) Parson's rose, By. S74. b. 
Hffghes V. Robotham, Cro. £iiz. 34. (o) 8 Roll. Abr. 494. 3 Icon. 96. 

7 Via. Abr. 409. £. 8 Bl. 1075. 5 (p) Williams a. Sawyer, S Brod. and 

Bair. 8690. B. 70. 

(»i) St, 89 Cha. II. c. ((f) Co. Lilt. 275. h. 2T6. a. 
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A. demised a farm to B. under an agreement to hold from 
Michaelmas 1799, to Michaelmas 1816, at a yearly rent. A. died 
and devised the premises to C., who in 1813 put them up to 
sale by auction. D. became the purchaser, and also agreed to 
buy B.’s outstanding term, without C.’s knowledge or assent. 
D. having let E. into possession became bankrupt. In ISll C., 
by letter to B., admitted that E. occupied the premises, and after- 
wards demanded rent from him. C. i|fid D.^s assignees afterwards 
executed mutual deeds of release, and D/s assignees released E. 
Held that C. was entitled to recover the rent fron^ ISIS to 1816 from 
B., as there had been no surrender in writingof his interest t6 D., 
and C. had not assented to E/s being let into possession, (s) 

If the rcverslbn be in joint-tenancy, and the tenant of the par- 
ticular eatatc expressly surrender to one Joint-tenant, it will 
enure to both : but if he only assign his interest to one, the 
jointure will be severed as to a moict), and there will be an exe- 
cution of the estate for that moiety, (t) 

If a feme executrix takes baron, and the baron takes a new 
lease, this is a surrender of tHb wife’^ term, although it be speci- 
fically bequeathed : (zr) but the acceptance oi a new lease by a 
feme covert is no surrender of her freehold, (r) 

Where (he lessee leases to the reversioner, reserving the rever- 
sion of a day, it docs not amount to a surrender, because the day 
prevents the merger: (^) but if he assigns the term to the lessor 
it will be a surrender, although he reserve a rent, (z) Debt will 
lie in such a case upon the contract during (he life of the lessor: (a) 
but there is no remedy against his executor excfpt upon an ex- 
press covenant, because the term is gone, and the only remedy is 
in equity. (6) 

* Express surrenders may be either absolute or conditional, (c) 
But they must be in writing, whether the lease be a parol 
lease ((/) or in W'riting; whether of things which lie in grant, 


(s) Mathews v. Sawcll, 2 B. Moor. 
262. 

4^) Co. Liu. 1 83. a. 1 J2. a. Perk. S. 
See Hill r. Bolton, 2 Lutw. 1165. 
Child r. Wcfiot, Cro. Lli*. 470. 

Cilfter f». Lowe, Ow. 56. Down- 
ing D. Sfymour, Cro. Eliz 912. 

(j?) Swame v Holman, Hult. 7. 

(y) I Holl, Rep. 387. 4 Leon. 30. 


(z) Smith V. Maplcback, 1 T. R. 
441. 

(a) Winstone r. Pinckney, 2 Lev. 
80. 

(5) Lloyd V. Langford, 2 Mod, 174. 

(c) (o. Litl. 218 b. 

(d) Per Lord Ellenborough, 0 J. 
Mollet a. Biayitc, 2 Camp. N.P. C. 
101 . 
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or of land) or other dorporeal hereditaments. It has been 
decided that a note is as good for the purpose as a deed : but 
it is conceived that this must “Se confined to those cases Where 
no seal was requisite before the statute. Surrenders, there* 
fore, of the lease of incorporeal hereditaments most be by deed, 
because a deed was of the very essence of the title to them : so 
corporations can makp no express surrenders without deed, (e) 

A recital in a second lease of the surrender of the first is no 
note in writing within the statute ; for such a recital may merely 
import that the acceptance of the second leaee is a surrender by 
operation of law ; therefore, if the second lease by bring void in 
its creation has not that effect, the recital is nugatory, and wilt 
not operate as an express surrender. ( f) ' 

The statute of frauds made no alteration in the evidence, of a 
surrender : whatever words were sufficient before will, if reduced 
to writing, still operate as a surrender since the statute. The 
indorsement, therefore, on a mortgage deed, although only pur* 
porting to be a receipt of money, yet, if coupled with a proviso in 
the deed that the term shall cease on payment of the mortgage 
money, will operate as a surrender, because it sufficiently shews 
the intention of the parties, (g) 

Infonts, femes covert, and lunatics, where the} are interested 
in leases, and it is requisite to make surrenders for the purpose of 
obtaining renewals, may apply in the usual way by petition to the 
Court of Chancery, or any other court of equity, and may be 
enabled at the discretion of such court to make surrenders, by 
force of the statute S9 Geo. II. c. SI. : but before that statute 
there was no way in which infants could make an absolute sur- 
render in law, and femes covert could only give their assent by 
fine. (A) 

Surrender is not perfected without acceptance on the part of 
the remainder*man or reversioner to n horn it is made, (i) Nei* 
tber is acceptance of it to be presumed from rent having been 
paid by a third person. (I) 

The stat. 11 Geo. III. c. 19. enables lunatics or their guard- 

(e) 10 Bep 67. (i) Leach v. Thompson, 1 Show. 

(/) Roe d. Lord Berkeley ». The 896. * 

Archbishop of York, 6 Eabt. 86. (7c) Copeland e. The Executors of 

(8) Farmer v. Rogers, S Wilson 86. Gnbbins, l Stark. N. P. C. 96. 

(h) Price ViRntts, S Roll, 168. 
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ians and committees, hy order of the Lord Chancellor aftef hear* 
ing all paHies concerned upon petition, to accept surrenders, 
and make new leases: and leaseA so renewed are declared 
valid and effectual. By s. 3. of (be same statute the tines on 
renewals in siich cases, aAer the deduction of charges, are 
directed to be paid to the guardian or committee of the lunatic; 
and, on the death of the lunatic, the money arising from such 
fines is to be considered real estate, unless the lunatic be tenant 
for life only, in which case it is to be considered personal estate* 
The acceptance of a parol lease before the statute of frauds 
was a good surrender of a lease in writing; and the statute of 
frauds has made no alteration in this respect, because it is a sur- 
render by operation of law. So if a tenant from year to year, 
underlet the premises, and the original landlord nith the consent 
of the tenant from year to year accept the under-lessee as bis 
tenant, this is a valid surrender in law of the first tenancy. (/) But 
a tenancy from }ear to }ear cannot be determined, so as to bar 
the interest of the tenaui^s creditors, without a legal notice to quit, 
or a surrender in writing, (m) So, where (/?) tenant from }^ar 
to year, under an agreement for a lease of fourteen years, and 
the rent being in arrear, entered into an indenture with bis 
landlord, reciting such tenancy and arrears, and that be bad 
agreed to quit and deliver up the premises, and that a valuation 
should be made of his effects, and the deed assigned his effects for 
that purpose, it was held that this was no surrender, because the 
agreement was never acted upon, and the tenant never quitted. 

At the common law cancelling a deed of lease of corporeal 
hereditaments did not destroy the continuance of the lease, be- 
cause the deed nas not of the essence of the contract: but the 
cancellation of a deed of grant of incorporeal Iiereditanienta 
was a surrender by operation of law ; and it maj be a question 
how far such a surrender has been taken away by the statute, (o) 

In the treatise on leases in Bacon’s Abr. (/>) it is observed9 

(/) Tjbo'nas v. Cook, i B. and A. ISi. 

119. Stone V. Whiting, 2 Stark. N. ( 0 ) Magenuis t*. M^Culhich, 

P, C. 236. Wlwllcy v. Gough, Dy. Gilb Rep 235. 6 East. 90., and Leech 
140. t*. Leech, 2 Ch Hep. 100. Chiitch- 

(in) Doc d. Read v. Ridout, 5 wardens of St. Sa\!Our\ Soulhwaik, 
Taunt 619. 10 Rep. 6^ 

^fi) Coupland w. Maynaid, 12 East. (p) Tit. Surrender gui, 
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thal an estate for life, created by liVery, must be defeated by an 
act of ecj^ual notoriety, i>r by express ^ords of conveyance of the 
freehold; and consequently, iHrords of release, or any other 
words, ifiot amounting to express words of conveyance of the free- 
hold, will not operate as a surrender, although the intention be 
apparent to surrender all right and claim to the premises. But 
a queere is added, and the doctrine may be reasonably disputed ; 
for livery does not appear to be necessary, and if livery be not 
necessary, there is no reason why a c^urrender should be confined 
to -etrict technical form more than other convejfanees, the effect 
of which depends on the intention. 

If the original lessee has under-leased, rendering rent, with a 
condition of re-entry, all rents and conditions''a8 far as they de- 
pend upon the reversion attendant upon the under-lease, will be 
extinguished by the surrender : although the rent niaj be payable 
between the parties on the ground of contract. And it seems to be 
settled that in no case can the ov^ner of the paramount rever- 
sion be considered an assignee within the meaning of the statute 
32Hen. Vni.(p) 


(;/) Ciiatiorthr. Phillips, Moor. 870. tonl Ticasiirer ik Barton, Moor. 94L 



OP THE LAW OF LANDLORD AND tENANT, WITH REFERENCE 
EXCLUSIVELY TO IRELAND. 


In the conr^tc of the preceding^ pages wherever the subject 
has not led to any digression, a reference has been made to 
Irish statutes, and a short notice has been occasionally taken 
of the distinctions which affect the law in that country. The 
following part of the work consists of those statutes and cases 
wiiich relate exclusively to the law of Ireland ; and the ar- 
rangement pursued is nearly the same as in the body of the 
work. 


The Irish stat. 29 Geo. II. c. 12. enacts that all bonds, con- 
tracts, covenants, and agreements betw'een any tenants with 
intent to hinder or obstruct landlords, or their agents or bailiffs, 
in letting lands to the best advantage, or for the purpose of hin- 
dering rectors, or or farmers, from letting or selling 

tithes to the best advantage, shall be illegal ; and a penalty of 5/. 
is imposed for writing threatening letters, or any combination for 
the same purpose. 


In Ireland archbishops, bishops, deans and chapters, archdea- 
cons, prebendaries, and other dignitaries, parsons and vicans, 
the madders, and governors, and fellows of colleges and hospilals, 
in Ireland, are restrained by the stat. 10 and 1 1 Cha. I. c. 3. s. 1., 
from letting their possessions in any other iiiaiiiier timn Unit 
authorised by the several acts of parliament made on that beii'ci. 
Bv the same act s. 2. they may demise the land or ptlier ItPCreditu- 
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mentg, (the dwelling-houses for the most part of the forty years 
then last past used for their j^bitations, and the demeape lands 
thereunto belonging, and therewithal during the said time used 
and occupied M9 the demesnes of the said houses only excepted,) 
untoanj persons for the term of SI years from the time of the 
malting thereof, whereof there shall be. no other lease or estate, 
which shall not be determined for the space of one year then 
next coming. Upon which leases shall be reserved payable unto 
the said lessors and their successors, during the said term of 
SI years, so much yearly rent at the peril of the lessees as the 
moiety (q) of the true value of the said lands, &c. communibus 
annis at the time of making of such lease, shall amount unto, as 
the same shall appear upon a trial between tlie successors of 
such lessors, (if they shall question the same) and the said 
lessees or their assignees by verdict of twelve indifferent per- 
sons at the common law ; which verdict shall be peremptory on 
both parties, and their successors during the said term. In which 
leases shall be contained no power for such lessees or their 
assignees to commit waste, or to be dispunishable for waste. 
Blit by s. 3. of the same act all persons therein named are em- 
powered by licence of the government of Ireland to make 
leases for Jonger terms of such of their lands as are fit for the 
building fortresses; and in consideration of the reassignment 
surrender and taking in of any feefarms or long leases of any 
lands, and on the further improvement of, the yearly rents and 
profij;#, with the licence aforesaid they may lease for 60 years 
feefarm lands, and of such leased land the like term, or fewer 
if the usual' terin has been for fewer. 

The fifth section makes an exception in favour, ^of bouses 
in cities and towns, belonging to the spiritual persons named in 
the act, similar to the English stat. 14 Eliz. c. 11.; and conse- 
quently they may be leased for any term not exceeding 40 
^years. (r) 

By the stat. 17 and 18 Ch. II. c. S. s. 11« all grants by 
archbishops and bishops of any lands or hereditaments, which 
should I be granted to them, as an augmentation of their 
revenue, other than for 21 years or three lives from the making, 
reserving a full moiety of the yearly value, are declared void. 

(e) See as Geo. III. c. es. pont* (r) See I Geo. U. r. 15. ». IS. Iriih. 
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With respeet however to the reservation of rent, it may be 
observed that by the Irish stat. 35 Geo. III. c. S3., intituled an 
act to amend the stat. 10 and 11 Ch.l. e. S., the statute law in 
Ireland is assimilated to that of England ; and provides that 
in all cases where archbisbt^s, bishops, &c. were enabled to 
demise in the manner prescribed by the stat. 10 and 11 Ch.l. 
c. 3., or any other tict then in force, they may do so, provided 
that the yearly rent reserved shall not be less than the yearly 
rent paid and payable thereout for the last twenty years pre* 
ceding the making'of the lease. But this act as'well as the stat. 
10 and 1 1 Ch. 1. c. 3. excepts the dwelling'house and demesne 
lands belonging to the church, and to the ecclesiastical persons 
therein enumeratt'd. Separate leases also may be executed of 
separate parts, so as the aggregate of such rents shall amount 
to the rent on the original lease. 

By the Irish stat. 4 Geo. I. c. 14. s. 8. the archbishop of 
Tuam was enabled to set out 250 acres or more of the demesne 
lands of the see as the demesne of the archbishopric, and to 
demise the rest of the demesne lands In the same manner as 
he might other lands belonging to the see. 

By the Irish stat. 12 Geo. I. c. 10. s. 3. archbishops with the 
consent of the Irish government, and bishops with the consent of 
their metropolitan, may lease bog or fenny ground belonging to 
their demesnes for any term not exceeding 60 years without 
fine, at the most improved rent that can be got for the same ; 
provided such archbishop or bishop, over and above the land so 
demised, is possessed of 300 acres plantation measure, of good 
arable and pasture land as demesne, and reserve turbary suffi- 
cient for his dwelling-house, and the tenants of such demesne 
lands; also by the same statute, they may make separate leases of 
all such tracts of boggy or fenny land as lie contiguous to any of 
their demesne lands to the respective tenants, or if out of lease 
to any strangers for any term not exceeding 60 years in possession 
without fine, at the most improved or highest rent that can be got 
for the same. But this statute being intended only for the 
encouragement of cultivation provides that, after such land is 
brought into cultivation, such leases shall not be renewed in^any 
other manner than that prescribed by the stat. 10 and 11 Cii.Ii. 
c. 3. 

The IHvh silt. 1 Geo. II. c. 15. allowv all inomnbenta of 
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parishes in any city or town corporatej with the consent of the 
patron and ordinary! to deiaise any house or ground in such city 
or town, for any term not exceeding 61 jears in possession 
without fine, at the most improired rent; pro\ided it be certified 
by the archbibliop of the province and the bit»hop of the diocese 
under their seals, tliat the premises so demised are o\er and 
above what is sufficient for the con\enient residence of such 
incumbent : but such leases may be renewed for any term not 
exceeding 40 yji^rs, without any new certificate, provided the 
former rent be not. lessened. 

By the Irish stat. IS Geo. If. c. 9. the dean and chapter 
l>r Christ Church, Dublin, may grant such parts of their pos* 
sessions adjoining to the hall where the king^s courts are 
held in the county of Dublin, or in the county of the city of 
Dublin, as the Irish government shall think proper, for any term 
of years. 

The object of the Irish statutes, 15 Geo. II. c. 5. and 19 
Geo. 11. c. 16., uas to set out a ceitain portion of the de- 
mesne lands of archbishops and bishops in Ireland, not less 
than 250 acres plantation measure, as an appropiiate demesne for 
the see; and they provide that the rest of such demesnes may be 
leased in the same way as the other lands belonging to such see^. 
But since the Union some difficulty seems to have arisen fiom 
the term, ^^nicnsal lands, not being demesne lands of such 
aichbishops and bishops. Mensal lands of a bishopric appear 
to'^^be such lands as in former times were considered requi- 
site to the maintenance of the table of the bishop; or, in other 
words, for the support of the hospitality suitable to his sta- 
tion. As they were usually in the occupation of th# bishop, they 
have been called demesne or mensal lands indiscriminately. In 
process of time these lands became of greater value than they 
were first and it became a disadvantage to the see that the 
bislitfp could not demise them. The stat. 15 Geo. II. c. 5/ and* 
stati. 19 Geo. II. c. 16. were accordingly passed \o make survey, 
and limit and set out a part only of such mensal lands as an 
^appropriate demesne of the bishop, and to allow him to lease 
the jrest Commissions issued under these acts at various times, 
and deuiesnes have been set apart puihuant to their ptovisions. 
By ibese means tbe part which was not appropriated to the 
demesne, although jthey still are dc^^pniinated mensal lands, have 
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ceased to be called demesne lands. Such mensal lands have been 
let at various times: but doubts havibgbeen entertained whether 
leases made of them according to the Irish stat* 35 Geo, 111. 
c. 23 , would be valid and effectual^ the stat. 53 Geo. Ill, 
c. 92 . has made an enactment with respect to them exactly 
similar to that of the stat. 35 Geo. III. c. S3, in the Irish Par- 
liament. 

The Irish stat. 10 Geo. I. c. 5. enables alb bishops, deans^ deans 
and chapters, and other dignitaries ecclesiastical^ parsons, rectors 
and vicars, and all bodies corporate, colleges, cathedral or colle- 
giate churches, hospitals, and all tenants for life with immediate 
remainders to their first and other sons in tail male, and tenants 
in dower and by courtesy with the consent of such persons as shall 
be seised, next in remainder or reversion after such estate in 
dower or courtesy, of any estate of inheritance ; or in the case of 
the nonage, idiocy or lunacy of such remainderman or rever- 
sioner, then with the consent of the guardian of such minor, or 
the committee of such idiot or lunatic, and with the approbation 
of the Lord Chancellor of Ireland ; to make leases in possession 
for terras not exceeding 31 years, of all mines and minerals within 
their respective manors, glebes, or lands, without any fine or 
other conNideration than the yearl) rent reserved in such leases, 
and so as the most improved rent that can be reasonably gotten 
for the same be reserved on everj such lease, and that such rent 
be not less in value than one tenth part of the ore raii»ed out of 
such mines, without regard to the expense of digging, raising and 
ln}ing the «ame on the bank, and so as such rent shall be re- 
served pa} able to such lessors, or such other persons as should 
during the '^continuance of such lease have been entitled to the 
benefit of such mines and minerals in case this act had not been 
made. Where any such lease shall be made by any person 
tenant for life, not dispunishable of waste, with immediate 
remainders to hb first and other sons in tail, it is provided by the 
second section that two fifth parts of the yearly rent shnll be 
made payable to the tenant for life, and the other three fifth parts 
to the persons in remainder, in whom the inheritance of the 
mines comprised in such lease shall be vested during the time 
such inheritance shall continue vested respectively By the third 
section of the same statute it is provided that where such tem^nts 
for life, tenants id dower, '^or by courtesy, arc infants, idiots, or 
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lunatics^ in all such cases the guardians, trustees, or committees 
of such infants, idiots, or Itmatics, may make similar leases with 
the approbation of the Lord Chancellor of Ireland. 

Where proprietors of lands in Ireland have set their lands in 
feefarm, or for leases for lives renewable for ever, or for a long 
term of years, with an exception of mines and minerals, all 
persons to whom the rent on such fee&rms, or the immediate 
reversion in feesimple or feetail expectant on such leases, belong, 
may demise the same for 31 years by the same act : but such 
leases by mortgagees are declared void against the persons who 
are entitled to the equity of redemption, unless they join in the 
tease, or otherwiae consent to the making of them. Jointresses 
are not within the act. Also all leases made under the act will 
be void, unless the lessees begin effectually to work the same 
within one year after the commencement of the lease, or shall 
afl^cr the said first jear neglect to keep six able workmen therein 
employed for 150 da}8 in any one jear during the term. By 
the liish stat. 15 Geo. II. c. 10. coal-mines are declared to be 
within the last mentioned act : but by the stat. 33 Geo. II. c. 9., 
the term allowed to be granted as to coalmines is extended to 41 

jCcirs. 

The second section of the stat. S3 Geo. II. c. 9. provides that 
the archbishop of Armagh and his successors, may grant similar 
leases of coal-mines in lands of nhich they are seised, under a 
grant of King Cliailes I., for the benefit of schoolmasters, and 
demise other mines and minerals in the same lands for terms 
not exceeding 31 years, with the consent and for the benefit 
of such schoolmasters, testified by their being parties to such 
leases. 

By 8. 3. of the same statute all tenants for life nith remainders 
over as therein mentioned, ttz. a husband tenant for life with 
remainder to his wife for life, with remainder to their first end 
other sons successively in tail, or a wife tenant for life with 
remainder to her husband for his life, with remainder to their 
first and other sons in tail, or a father tenant for life with 
Temaioder to his son for life, remainder to the first and other sons 
of each son in tail, may make leases of coal-mines for forty-one 
years, in the mannei|r before specified; and by the fourth section 
sneh tdilantsfor life may lease other mines and mineratsTor thirty- 
one years, according to the condition* of the stat. 10 Geo. I. c. 5 . 
3 
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By tliei sections 5 and 6 of the same statute the provisions 
of the stat. 10 Geo. 1. c. 5. s. 4. are extended to leases of coal 
and other mines. 

By the act of the 46 Geo. III. c« 71. all persons within these 
last mentioned statutes may grant leases of lands contiguous to 
mines, not exceeding fifteen acres for tbirty-one years ; and the 
lessees may build smelting houses for the convenience of working 
such mines. 

By the Irish stat. 11 and 12 Geo. III. c. 21. every tenant for 
life, archbishop, bishop, and body corporate, ecclesiastical or civil, 
may make leases of any unprofitable bog for the purpose of re* 
claiming the same; and also of any quantity of land not exceeding 
half an acre, as a site for a house, or for the purpose of delVrng 
for gravel or limestone for manure, next adjoining to such bog, 
for any term not exceeding sixty-one years, at such rent as shall 
be agreed upon : provided that no greater quantity of such bog be 
set to any one person than fifty acres, plantation measure ; and 
provided (hat from (he expiration, surrender, or other determi- 
nation of such lease, no longer lease of such bog shall be made by 
any ecclesiastical person or body corporate than is prescribed by 
the stat. 10 and ll^Ch. I* c. 3. 

By an act passed in the last session of parliament, (;) intituled, 
An act to enable ecclesiastical persons and others to grant leases 
of tithes so as to bind their successors,” it is enacted that from 
and after the first of September, 1822, ^all archbishops, bishops, 
deans, deans and chapters, prebendaries, or other dignitaries 
ecclesiastical, and all parsons and vicars, chapters, vicars choral 
and all other ecclesiastical persons and bodies corporate, of what* 
soever rank and description, in Ireland, and every lay impro* 
priator or person entitled to any impropriate tithes or portions of 
tithes, may demise and lease for any term of jears not exceeding 
twenty-one years, to any person or persons seized or possessed of 
the lands out of which such tithes shall be issuable respectively, 
having any freehold title or interest, or any interest for a certain 
term of years, in such lands; or to the person having a reversion* 
ary interest of the like nature in such lands expectant on any term 
not exceeding seven years, or expectant on any freeI)o]d not exceed* 
ing one life^ or to such persons jointly ; or to any person or persons 


(f^ Stal. 3 Geo. IV. c. 125. 
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having anjp freehold interest, or any interest for a certain term of 
years vested and in possession jointly with any person or persons 
having a reversionary interest immediately expectant upon such 
interest vested and in possession ; all and every or any tithes 
or portions of tithes, predial or mixed, payable or belonging to 
such ecclesiastical dignitaries, persons, or bodies corporate re- 
spectively by virtue and in right of their ecclesiastical dignities, 
pre^rment«, or benefices respectively ; or payable to miy such 
lay impropriator in the manner, and under the regulations, re- 
strictions, and conditions thereinafter specified. 

By the second section of the act it appears that the lease must be 
by indenture; and where made by the incumbent of any benefice, 
ptil&lfotative, or donative, the patron, or his committee or guard- 
ihn, in case he is a minor or lunatic, or the king’s attorney- 
general, if the king be patron, shall be a parly consenting thereto, 
80 ^ consent to be signified, before the execution of such inden- 
ture, or the counterpart thereof, by indorsement on such in- 
denture and counterpart, subscribed by such patron, committee, 
guardian, or attorney -general respectively, with the day and year 
on which such consent shall be signified. The indenture or 
counterpart io directed to be signed and sealed by all the parlies 
thereto; and each part is required to contain a description, with 
metes and bound‘>, of the lands leased, subject to tiie tithes, with a 
statement of the parish and county ; and if in a county at large, 
then of the barony or half barony, in which such lands lie ; and to 
every such indenture and counterpart it is provided that a map or 
terre-chart, or ground-plan shall be annexed. 

By the same (second) section of the statute it is enacted that 
the rent reserved shall be the best annual value of such tithes that 
can be gotten without any^finc, premium, or foregift, to be paid to 
the lessor. And by 8 . 7 . it is provided that if any spiritual digni- 
tary, or person, or body corporate, shall receive for making such 
lease any fine or consideration other than the rent to be reserved 
according to the act, in such case the lease shall bo absolutely 
void and of no effect. 

It seems to be an omission in the enacting part of this act that 
it is not mentioned whether the leases made under it are intended 
to be in possession or reversion : but, from the form of the lease 
^ven in the body of the act, it appears to be the intention not to 
confine such leases to leases in possession strictly, and yet not to 
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e^t^ad them to leases in reversion, or in futuro, beyond the first of 
May, in the same year or next year, then next ensuing. (0 
By s. 3. of the act it is enacted that in the case of leases by any 
dean or other ecclesiastical dignitary or parson, or incumbent 
of lower rank, or by any ecclesiastical Ibbdy corporate, before exe- 
cution, the consent of the ordinary shall be indorsed on the inden- 
ture and counterpart, subscribed with his name, and the date of the 
day and year on which such consent was given. 

By 8. 4. it is provided that a memorial of every such lease, with 
the map or ground-plan annexed, shall be registered with the 
registrar of the diocese, who, upon the production of the inden- 
ture and counterpart, is required to certify, by indorsement upon 
the same, the registration and date thereof. And every person 
may inspect the registry, and have a copy of all entries and mer 
tnorials for a fee of two shillings and sixpence. The fee also 
for registry is fixed at two shillings and sixpence. And it is pro^ 
vided that the indorsement of the registry shall be good and suffi- 
cient evidence of registration, according to the terms of such in- 
dorsement. By s. 5. siich leases are exempted from stamp duties. 

By s. 6. of the (same) statute it is enacted that after registry 
every such lease shall be good during the whole term demised 
against the lessors and their successors, as also against the lessees 
and their assignees : but by s. 8. it is provided that no such lease 
shall be valid beyond the interest of the tenant in the land. 

The rent reserved is by s. 9. made chargeable on the land, and 
leviable in preference to any other charge, whether rent or par- 
liamentary taxes, or other assessments ; and the landlord may 
appoint the collector of the Grand J ury Cess for the barony in 
which the lands are situated, or any other person, to levy the 
same ; and the act gives such collector, or other person so ap- 
pointed, the same powers and authorities to all intents and pur- 
poses that collectors of Grand Jury Cess have, with all the same 
remedies in case of nonpayment, as are prescribed by law with 
respect to any money to be levied under the presentment of a 
grand jury. But it is provided by s. 10. that the landlord shall 
notwithstanding have all such remedies by action as the lessors 
of any land may have against their lessees ; and they may distrain 
on the land for arrears not exceeding one year’s rent. 

(D The form will he given in the Appendix of Precedents. 

3 H 
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By 9. 11. it is enacted that the owner of the hind, the tithes of 
which are leased to him, shall during the lease, in case he under- 
lets, lease it tithe free; and the occupier may pay the rent of the 
tithes, and deduct it out of the rent due to his landlord ; and the^^ 
receipt or acquittance from the lessor of the tithes or his col- 
l<kilor shall be a discharge to that amount from his own rent. 

By.s. 12. it is provided that whenever any agreement for a 
lease of tithes shnil be entered into between any person bene- 
ficially interested in the land, not being the actual occupier, and 
any ecclesiastical or other person mentioned in the act, the bene- 
ficial owner may serve a notice in writing personally on the 
occupier, having an interest for any term not exceeding seven 
years, or for one life only, requiring him to become a party to 
the lease; and such notice shal! contain the particulars of the in- 
tended lease with respect to the particular land, and the intended 
rent; and shall specify the. place of residence of such bcnenciai 
owner, at which place the answer to such notice is required to be 
given : and in case the actual occupier shall not within fourteen 
days after such notice signify his consent in writing ; or if after 
gi\ing his consent he refuse (o become a party to the lease, or re- 
fuse to sign a counterpart on the same being tendered to him ; sncFi 
person so beneficially interested, having duly executed a counter- 
part according to the act ; and he, lus heirs, executors, admini- 
strators, or assigns, having paid the rent reserved by such lease, 
may recover the tithes against the occupier, as if no such lease, 
had been made. Such person so beneficially interested, after hav- 
ing executed a counterpart in the manner last mentioned, is 
answerable for the rent to all intents and purposes as if he were the 
actual occupier, (u) But by s. 14. it is provided that in such cases 
the occupier shall not be lialde (o the lessor of the tithes for rent of 
tithe beyond the amount of rent paid for land occupied by him. 
By s. 15. it is further enacted that the possession of the land by 
the occupier, or the receipt of the tithes in the case last mentioned, 
shall be deemed the possession of the tithes by the lessor during 
thelease. And by s. 1(5., if the lessee of the tithes, being a termor, 
renew his term in the land, he may renew the lease of thetithej^ 
w ithin three years previous to the determinutiou of the lease of the 
tithes by effluxion of time. 


(«>s. IS. 
3 
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*rhe I7th sect, prescribes a form of lease, which will be found 
in the Appendix of Precedents, And by s. 18. it is enacted that 
no action shall be brought for the purpose of avoiding any lease 
made under the act, unless the person intending to bring it give 
six calendar months’ notice in writihg at least, before the expira* 
tion of some year, reckoning from the commencement of such 
lease, specifying the cause for which the lease is sought to be 
avoided^ 


On the vacating leases hy non-residence. 

it may be here observed that the English stat. 13 Eliz. c. 2(3. 
which avoided leases made by parsons and vicars by reason of 
non-residence, and its coniinuing statutes, have been repealed by 
the stat. 57 Geo. 111. c. 99.: but the acts relating to the same 
point in Ireland are still in force, (x) 

By the stat. 10 and 1 1 Ch. I. c. 2. it is enacted that all leases 
hiade by any parson, vicar, or beneficer, having cure of souls shall 
stand in force for such time only as such parson, &c. shall be resl^* 
dent without absence above eighty days in one year. 

The cases which have occurred in England on the stat.JS Eliz. 
c. 20. and its continuing statutes, being in pari materia^ may be 
referred to as decisions on the stat. 10 and 11 Ch. I. c. 2. iti 
Ireland. (^} Such leases, therefore, are not void ab inilioj but 
voidable only rrotn such time as the eighty days are completed. 
The absence must be voluntary: so that sickness, suspension, or 
inhibition from the ordinary from serving the cure, dr ejectment 
from the parsonage-house, do not constitute non-residence withiii 
the statute, (z) A fortiori^ death cannot be so considered : (n) btit 


(c) And it must also he considered 
an omission in the stat. 57 Geo, III. 
c. 99. that the English statute I W. 
and M. c. 26. s. 6. is not repealed. 
That statute gives the presentation 
of file livings of Roman Catholic 
patrons to the two Universities in 
certain cases ; and noii-residence by 
the parson nominated fur sixty days 
will vacate the hcncfice. 


(jv) dosnall ti. Ktndlemarsh, Cro. 
Eliz. 88. Earl of Lincoln v Hos- 
kins, Cro. Eliz. 4t)0. Rudge v. 
Thomas, 3 Bulstr. 202. W’^alh's v* 
Co.x, Cro. Eliz. cited 78, 243. 

(a) Butler V. Goodall, Cro. Eliz. 
590. Collins t>. Vaughan, Cro. Eliz. 
100. Moor. 448. 

(a) Rayly r.Munday, 2 }4Cv. 61. 
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the eighty days need not be consecutive ; for, if the incumbent be 
absent at several times, yet if the eighty days are completed 
within the year, the lease will be void. (6) Where, (c) how- 
ever, the parson lived in a contiguous parish, and performed 
divine service in the parish four days in the week, and duly 
served the cure thereof, this was held no non-residence so as to 
avoid a lease by reason of it. 

It has been determined on tlie stat 13 Eliz. c. SO. that a lease 
made void by that statute is so void that a stranger, (d) or even 
the lessor (e) himself, may take advantage of it. 

The Irish stat. 6 Geo. I. c. 14. enacts that every deanery, arch- 
deaconry, dignity, and prebend of a cathedral church, the corps of 
which consists of one or more parishes, or parts of parishes where 
no vicarage w^as then, or is at present endowed, shall be so far 
deemed a benefice having cure of souls, within the said stat. 10 
and 11 Ch. 1. c. S. as that no lease or grant of any part of the 
tithes to any sucl^i deanery, archdeaconry, or prebend belonging, 
shall be good for any longer time than during the incumbency of 
the lesson And by the third section it is provided that if any 
dignitary or prebendary of any cathedral church, or any other 
ecclesiastical person being rector of any parish where there is a 
vicarage endowed, shall set the tithes belonging to his dignity, 
prebend, or rectory, for any longer time than during his in- 
cumbency, except where such tithes have been leased for the 
greater part of thirty years before such lease made, such lease 
shall be void as to their successors. 

By the statute 48 Geo. 111. c. 66. s. 5. all contracts and 
agreements for the lease of houses of residence in Ireland, with 
their appurtenances, in which any spiritual persons shall be 
ordered to reside, are declared void ; and the persons continuing 
to reside in them after notice of such order are subjected to 
certain penalties mentioned in the act. 

By the Irish act 39 Geo. III. c. 14. s. 23. all leases or de- 
mises of tithes by any persons who are themselves entitled to 
such tithes, by virtue of leases by ecclesiastical persons or bodies, 
rectors, vicars, curates, or impropriators, other than to the 

(b) Malt Hales,: Cro. £Iiz. 123. (S) Doe d. Crisp v. Barber, 2 T. B. 

(c) Shepherd v. Twoalsj, 1 Bulstr. 749. 

111. (e)Frogniortond. Fleming V. Scott, 

2 Bast. 467. ' 

1 
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aptual occupiers of the lands, sul^ect to th^ payment of the tithes 
demmed, are declared void both at law and in equity. 

To prevent the alienations of glebes in Ireland the statute 
10 Wm. III. c. 6. 8. 7. enacts that no rector, vicar, or other ec- 
clesiastical person having a glebe fit and coifvenient to be built 
and improved upon, for the residence of him and his successors, 
or whereon a mansion house shall be built, or contiguous and con- 
venient to such house, shall alien, set, letj or demise such glebe, 
or any part thereof, for more than one year in possession, and 
not in reversion, and all other alienations, leases, or contracts for 
leases diereof, shall be void. 

The stat. 1 Geo. II. c. 15. Irish, prohibits all such ecclesiastical 
persons as those last mentioned from setting any land granted 
fcr glebe according to that and the other acts therein recited ; 
and provides that the officiating curate shall occupy the lands 
ra the absence of such rector, &c. who shall have another 
benefice. 


Cff corporations for maintaining the poor. 

By the Irish stat. 1 1 and 12 Geo. III. c. 30. Corporations 
were established for the purpose of maintaining the poor in 
every county, county of a city, and county of a town in 
Ireland, which consist, in counties, of the archbishop or bishop 
of the diocese, the representatives in parliament and the 
justices of the peace of such counties; and in counties of 
cities or counties of towns, of the chief magistrate, sheriffs, 
and recorder and the representatives in parliament, and justices 
of the peace, and persons subscribing 30/. or 30/. annually, are 
also members of such corporations. Each of these corporations is 
enabled to take by purchase, voluntary grant, or devise, any 
lands, &c. of inheritance, or for lives, not exceeding the yearly 
value of 300/. ; and also all such donations of personal property 
'as shall be made to them; and to accept of all leases for years of 
bbu<!As or lands, so as no such lease shall exceed twenty-one years. 
By 8. 3. they are also authorized to take by grant or by devise any 
quantity of ground within their counties respectively^ »ot ex- 
ceeding in a city or town two roods plantation measure, or in the 
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open county twenty acres of tlie like measure for the sites of 
houses to be built for the reception of the helpless poor, and for 
keeping in restraint sturdy beggars and vagabonds. 

8o by the statute 5 Geo. III. c. 20. Irish, amended by the 
Jrish statute 36 Geo. III. c. 9., similar corporations, consist- 
ing of the primate, lord chancellor, bishop of the diocese, and 
the rector or vicar of the parish, as also of donors of twenty 
guineas, and annual subscribers of two guineas, are declared ca- 
pable of purchasing, taking, or receiving, any lands, &c. not ex- 
ceeding the annual value of 200^., and benefactions to any amount 
of personal property, for the support of corporations, infirmaries, 
or hospitals ; and by the 47 Geo. III. st. 2. c. 50., the provisions 
of the last mentioned act are extended to the corporations of cities 
and towns in Ireland. 

By the Irish statute 10 W. III. c. 6. s. 2., amended by the 11 
and 12 Geo. III. c. 17. s. 1. and 2. authorizing the purchase and 
exchange of glebes, a fee-farm lease, ora lease for lives renewable, 
is a purchase; and a ground rent may be reserved out of the pro* 
mises so purchased. 


Cases on the tenantry act. 

The following cases have occurred on the statute 19 and 20 Geo. 
111. c. 20., commonly called the tenantry act. (jf) 

The demand required by the statute need not he in writing, nor 
IS any precise form prescribed ; and yet, if there be several de- 
mands, and a formal demand is made, all prior demands are waived ; 
and the time is computed from the time of the formal demand, (g) 
Prior demands, however, will be taken into the account in consi- 
dering what is a reasonable time, after making a formal demand. 
And after there have been several demands, if the last is not com- 
plied with, the original demand remains the foundation of the 
right. (//) The landlord, in making the demand, is not bound to 
state the precise sum due, nor to demand from or give notice to 
every person interested in the subject. (?) 

(/) See ante, 2S2. (W I-ord Mounlnorris v. White, 2 

(g) Barret r.Burhe, 5 Dow. P. C. l. Dow. P. C.439. 

(0 Barret ^ Bfirke, si/pr®. 
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Tim character of a general agent is suflicient to authorize one 
to deniatKl and to receive finest but Lord Eldon doubted whether, 
after a landlord had acquired a right to the forfeiture, the agent 
could pass from it without a special authority. (/) 

What shall be deemed a reasonable time must depend on cir- 
cumstances. Lord Clare (/) said, that if he were, on the ab- 
stract question, to declare what ought to be deemed a reasonable 
lime, he would say it was no more than what was necessary to 
give the tenant a full opportunity to ascertain, when the cestui qne 
Q^/^died, of computing the amount of the fines due, and for pre- 
paring leases, and tendering them for execution. Tiie precise 
time roust depend on the difTicnllies which he may fairly have to 
encounter in complying with the demand : but he should strongly 
incline to determine that if a precise time were limited by the 
lease for the payment of the renewal fine upon the fall of each 
life, that the tenant ought to be restricted to the same time after 
a demand made, unless he has a fair and reasonable excuse for 
exceeding it. So, if no time was limited, he Should be strongly 
inclined 4.0 adopt a rule by analogy to the statutes, giving a re- 
medy by action of ejectment for non-payment of rent; and to 
determine that tlie tenant coming into a court of equity for a 
renewal after six months from a denmnd, ought to be able to ac- 
count for his neglect. 

In the case of Heating v. Sparrow (m) a right of renewal was 
held to be lost, though only one life bad dropped, upon the 
tenant’s neglect, for three years, to renew alter a demand miide. 
So where (n the demand was made on the 6th October, a tender 
on the SOtli March following was held not to be within a reason- 
able time, tlic tenant having had an intimation two years before 
that payment of the fine was expected, and having neglected to 
pay it. 

In another case, (a) however,' after notice by the landlord on 
the 16th December, a tender by the tenant in the October follow- 
ing was held good under the circumstances: and a renewal was 

(/f) Lord Moiiutnorris v. White, (w) I Hall, and Beall. 367. 
supra. <«) Jackson v. S.uiiul.;i\s, I Scho. 

(/) Deane v. The M. of Waterford, and Lefr. 443. 2 Dow. P. C. 437. 
cited 1 ^clio and Lcfr. 451. in aotr. (a) Jessopr.PZing, 2 Bill, and Bealt. 
See Anderson v. Sweet, S Bro. P. C. 81. See Bennett v. Pearsoft, 2 JBalJ. 
4.30. and Beall. 189. 
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decreed on payment of coats. Tbe circumstances were , the fol- 
lowing : A. seized in fee granted the premises by indenture, toge- 
ther with the timber then standing thereon and to be thfrmtifer 
planted, to the grandfather of the plaintiff for his life, and for tbe 
lives of two other persona; in which lease there was a covenant 
for perpetual renewal, on payment of tbe arrears of rent and fine. 
It appeared that the tenant was just of age, in embarrassed cir- 
cumstances, and not in possession of the lease. His agent applied 
to the lessor to see the counterpart, and was refused. On the 
16th J anuary a draft had been prepared, and laid beforethe defend- 
ant’s solicitor at his desire. It appeared also that the lessor’s 
agent furnished an erroneous account of the arrears of rent and 
the renewal fine ; that a lease had been tendered in February ; 
and the landlord on the 3d J uly filed a bill for an injunction to 
restrain the tenant from cutting down timber to pay for the rent 
and fines. In this case the Lord Chancellor of Ireland said that 
he entertained a , doubt whether the provisions of the tenantry 
act extended to a demand made by the landlord for an arrear, 
including rent as well as fines. The impression on tbe minds of 
the barons of the exchequer, tvfaom he had consulted, was, that the 
landlord was entitled to both : but his lordship said his doubts still 
remained, the express object of the act being to compel the payment 
of fines without any mention of rent. The opinion, however, 
of Lord Redesdale in tbe case of Barret v. Burke, (p) seems to 
agree with the barons of the exchequer mentioned in the last 
case. The original design of such leases was tbe better cultiva- 
tion of inferior lands, and the more easy recovery of rents, which 
in Ireland was often very difficult. This tenure was particularly 
important in tbe disturbed state of Ireland, as the lands were by 
that means in the hands of tenants acknowledging themselves as 
lessees. For it often happened that in the course of many years 
no rent was paid; and if they had been mere fee-farm rents, there 
would be presumptions against them which would deprive the 
landlord of his property. 

When (q) on tbe dropping of one of the lives in a lease for 
three lives, with a covenant for perpetual renewal^ repeated appli- 
cations were made ia~ 1796 and 1798 to the tehaiil to renew ac- 

(p) 5 Dow. P. C. l» (j) lord Mountnorris v. White, 8 

Dow.P.C.499: 
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cording^ to tlie cotreHanit; and he thade no o£fer to renetr till 
1804: Or 1805) when sonie conversation took place respecting 
a renewal upon the tenant’s relinquishing a suit in equity, which 
lie Was carrying on against his landlord ; but nothing was done, 
and afterwards the landlord refused to renew : this case was held 
. not to be taken out of the principle of the cases, in which renewal 
was refused by the act. The act was confined to cases of sitnple 
innocent neglect. A demand without any menace of forfeiture, 
followed by a neglect for an unreasonable time, was sufficient to 
-preclude the tenant from the benefit of the act. If there had 
been a consent to waive the- forfeiture connected with the relio* 
quishment of the suit in equity, the transaction would have been 
a new agreement within the statute of frauds. 

In the before mentioned case of Barret v. Burke (r) a lease for 
three lives renewable for ever, on payment of a fine on the drop- 
ping of each life, had been made in 1713 at 501. rent by A. to B.; B. 
leased to C. at 100/. rent, with a covenant to renew for ever, on the 
same terms as the original lease; and he also covenanted to renew re- 
gularly with A. C. paid his fines regularly, and renewed with B. : 
but B. never renewed with the representative of A. In 1793, the 
representative of A. accepted some money from C. towards the 
discharge of the fines due from B., and made demands for the 
payment of the whole of the fines by C. which he neglected to 
comply with. There was a formal demand of the fines made by 
the representative of A. in 1799 against.^C., who did nothing for 
nine months after the demand, and then made an illusory tender, 
which was not accepted ; it was determined that under these cir- 
cumstances C. had no claim in equity to renew. 

We have already observed that in general, in the case of a 
lease of lives of land in Ireland, renewable for ever, the right is 
lost if upon notice from the lessor the tenant neglect for a rea- 
sonable time to renew. But under particular circumstances that 
right may, notwithstanding such notice and neglect, still exist and 
be enforced. In a late case (s) where it appeared that upon the 
death of the tenant having such right of renewal his nephew, to 
the exclusion^of the heir, obtained an independent lease of the 
premises in his own name, fiilsely alleging a devise in his own 
favour ; and the landlord also at the time being in a state of 

(r) * Dow. t. C. 1. * 


(«) Lord Duuboyuc v» Mulvihiily 1 Biigh P. C* 157. 
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intoxication^ it was held that under the particular circumstances 
of the case the right of renewal was not lost^ because it did not 
appear that the heir, if he had established his right as heir in 
contravention to the will, might not have compelled a renewal in 
his favour of the original lease* The case, as it appears in the 
book cited, is not very easy to be understood* But the facts 
as they are stated in the decree are these : after the execution of 
thci lease so obtained from the landlord, by the tenant's nephew, 
it appears that in the year 1718 the heir of the lessee filed a bill 
in Chancery in Ireland, impeaching the alleged will in favour of 
the nephew; and, after a variety of proceedings in the cause, they 
came to an amicable agreement; and by deed dated 3d July 1793, 
it was declared, that the lease obtained by the nephew was in 
trust for the heir ; and it was agreed that the heir should grant to 
the nephew a lease for three lives renewable for ever at 142/* 
rent, and 5/. renewal fine for each life. The decree further 
declared that a purchaser for valuable consideration, under the 
heir of the lessee, was entitled to the benefit of this agreement 
so far as the same was for the benefit of the heir of the lessee, 
and that the heir of the landlord was entitled to the benefit 
which the nephew of the lessee might take under the agreement ; 
and that the lease obtained from the lessor by the nephew should 
be cancelled, as well as another lease which had been executed by 
the heir of the lessee to the nephew in consequence of tlic agree** 
nient last mentioned* 


On the statutes relating to plantations. 

In Ireland it is provided by the stat* SI Geo. III. c. 40. that 
no person bolding any lands by lease for one or more lives, or 
for years, or at will or sufferance, shall cut down, grub out, lop, 
or top any tree, wood, or underwood growing upon such lands, 
upder colour of estovers, or of housebote, ploughbote, haybote, 
cartbote, or other bote, or under any other pretence, unless such 
person shall be authorized thereto by covenant in the lease, 
under which the said lands shall be held, or unless such person 
shall have the consent of the owner thereof under hts hand and 
seal, upon pain of being subject to the penalties against persons 
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Wilfully cutting, or damaging trees, without the consent of the 
owner thereof first had* But by s. 5* it is provided that this act 
shall not extend to leases renewable for ever, nor to any trees 
planted and registered according to any former law. 

By the stat. 5 Geo. III. c. 17. Xr., which is one of the acts for 
encouraging the planting of timber trees, it is provided that if any 
tenant for life or lives, by lease or otherwise impeachable of 
waste, or any tenant for years exceeding twelve years unexpired, 
shall plant any timber trees, such tenant shall during the term 
be entitled to botes of such trees by him planted, and at the 
expiration of the term to the said trees, or the value thereof, 
according to the directions therein mentioned. But by s. 3. 
a certificate under the hand of the tenant of the planting of 
such trees is required to be registered within six months after 
such planting, with the clerk of the peace of the county 
where the planting is made. The certificate should contain the 
number and kind of trees planted, their height and years’ growth 
at the time of planting, and a clear description* of the places and 
manner wherein they shall be planted. The certificate is to be 
kept on a separate file amongst the records of the county, and 
entered in an alphabetical book by the denomination of the land 
ill the said county; and such certificate, or a copy thereof attested 
by the acting clerk of the peace, shall be evidence of notice of 
such plantation in all courts: to which book and certificate all 
persons may resort during each quarter session without fee. 

By s. 4. of the same statute, where the term of the tenant is 
uncertain, such tenant paying the rent, and performing the other 
covenants in the lease, may fur one year after the expiration of 
his term, enter upon the land, and cut in due season ail the trees 
60 planted, and registered, and manufacture the same on the 
lands for one year after such felling, making reasonable satisfac- 
tion for the trespass committed by felling, coaling, or manufac- 
turing the same. And where the expiration of the term is certain, 
the tenant during the last year of his term may do the same. 
But by s. 5. any person entitled to the reversion and inheritance 
mediately or immediately, shall be at liberty during the last year, 
save one, of the term, when the expiration of the term is certain, 
or six calendar months after a term for life, or any uncertain cem* 
tingency, to apply by petition to the justices of the peace at their 
ijuarter scission, and set forth bi» title and intention, giving twen« 



844 Statutes relating to 

ty<one days’ notice ; and upon entering into a recognizance with 
sufficient sureties, conditioned to pay such tenant such sums as 
shall be adjudged to be the value of the said trees, according to 
the rules of this act, the property of such trees shall vest in the 
petitioner from the time of such notice and the parties shall at 
the same or ensuing session by a jury of freeholders of the 
county ascertain the value of the trees when felled, over and 
above the exjmnse of felling, and the compensation to be made, if 
any such be necessary ; which, with the record of such judgment 
and recognizance, shall be by the justices at the instance of the 
party interested certified into Chancery ; and execution shall issue 
thereon, as usual, upon recognizances taken before a master of the 
court. But if such petitioner shall fail to give such security, at 
such session, according to such notice, the property of such trees 
shall remain in the tenant. By s. 6. if more than one person 
entitled in reversion, shall petition, the immediate reversioner 
shall be preferred to one more remote. By s. 8. where the 
reversion belongs to a minor, and the court of Chancery shall 
adjudge it to be for his benefit that the trees shall be pur> 
chased, the guardian shall be allowed for what be pays, and 
expenses for the purchase. And if the person purchasing such 
trees shall be tenant for life or in tail, impeachable for waste, 
such purchaser shall stand in the place of such planter ; and such 
trees if not felled by him, during the subsistence of his title, shall 
be felled and valued according to the rates of this act. 

In order to ascertain what compensation shall be made by any 
tenant entitled by the act to fell trees after the expiration of his 
term, such tenant may by s. 9. petition the justices giving the 
reversioner like notice; and on the tenant’s giving like security, by 
recognizance, the court shall by a jury ascertain the damages, 
and the like remedy shall be against the buyer as by s. 5. But by 
8. 7. the act shall not extend to leases made by the guardians of 
minors, or custodees of lunatics or idiots, or to any persons in 
possession as creditors by mortgage, custodiam, or elegit, or 
Otherwise, or deriving under such only, or to any tenant evicted 
for non-payment of rent. 

This act moreover enacts that tenants for lives renewable for 
ever, paying the rents and performing the other covenants in their 
leases, shall not be impeachable for waste in timb^ trees and 
woods, which they should thereafter plant ; any covenant in leases 
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or settlements theretofore made, law, or usage to the contrary, 
notwithstanding. And by s. 2. from the time of any tenant for 
life or lives by lease or otherwise, or any tenant for years, ex- 
ceeding twelve years unexpired, shall plant sallow, osier, or 
willows, the sole property of such during the continuance of 
the term shall vest in the tenant, and he may cut and sell the 
same. 

By the 17 and 18 Geo. III. c. 35. s. I. Irish, (he surrender of 
any lease for years to any body corporate, for the purpose of tak- 
ing a new lease, shall not be considered as the expiration of the 
term, within the stat. 3 Geo. III. c. 17. Ir, 

The subsequent stat. 23 and 24 Geo. III. c. 39., intituled “ an 
act for amending the laws for the encouragement of planting timber 
trees,” after reciting that the former laws had proved ineffectual, 
enacts that tenants for life or lives, or years as before mentioned, 
who shall plant timber trees, shall be entitled to cut, sell, and 
dispose of the same at any time during the term ; provided that 
such tenant within twelve calendar months after such planting 
lodge with the clerk of the peace an affidavit sworn before a 
justice in the form specified by the act. 

By s. 3. of the same act, if any tenant as aforesaid shall 
enclose any coppice wood, which he was not bound by his lease 
to preserve, and which has not been enclosed or preserved from 
cattle for five years preceding, the said tenant shall have power 
to cut, sell, or dispose of the trees, which shall grow from the 
said coppice during his term, leaving one timber tree on every 
square perch. By s. 4^ he must give twelve calendar months’ 
notice of bis intention to enclose at the quarter session for the county 
in the form prescribed by the act ; and by s. 5., within six calendar 
months after the said inclosure, he must lodge with the clerk of 
the peace a map of the same with an affidavit in the form given by 
the act. The sixth section provides that by application to the jus- 
tices the truth of the registry may be tried by a jury, and avoided 
if false. The seventh section enables the tenant to sell his right to 
the reversioner, mediate or immediate; the sale to be made by 
writing signed by the tenant, and attested by two witnesses, and 
an attested copy thereof to be lodged with the clerk of the peace 
of the county. By s. 9., when the term of the tenant is uncertaijD, 
the tenant shall have liberty one year after the expiration 
term to enter and cut and dispose of the same trees, making such 



846 On agistment tithe. 

compensation in damages as shall be awarded by two of th<^ 
neighbours appointed by the next residing justice of the peace^ 
by an order under his hand, which two neighbours, if they differ, 
shall call in a third. By s. 10. the reversioner may at any time 
within six calendar months serve a notice in writing to the tenant 
to desist from cutting; and by application to the justices at quarter 
sessions, and proof of service of notice 21 days before the sessions, 
oblige the tenants to sell at the value to be ascertained by a jury 
empanelled for that purpose ; and if there should be more than 
one claimant, the more remote inheritor is to be preferred to the 
more immediate. S. 11. provides that the tenant may sell by 
private bargain to any reversioner, such sale 'to be registered 
with the clerk of the peace within six months. And by s. 12. the 
surrender of any lease for years or for lives to any body corporate 
for the purpose of renewal shall not be considered an expiration 
of the term as fur as respects the act : but every renewal shall be 
considered as the continuance of the original term ; and the tenant 
shall enjoy all benefit of planting given by the act as fully as if 
the additional term or lives had been contained in the original 
lease. By s. 21. it is provided that the act shall not extend to 
trees planted pursuant to any covenant in the lease, nor affect 
any such covenant ; nor shall it extend to tenants evicted for non- 
payment of rentrf 

By stat 4 9 Geo. II* c. 7- the executors or administrators of 
tenants for life or in tail, with remainder over, are entitled to a 
moiety of timber trees planted by them (timber planted for 
shelter or ornament excepted): it should seem therefore that in 
such cases a lessor, tenant for life, might except a moiety of IIk^ 
trees so planted by them* 


The Irish stat. 40 Geo. III. c. 23., after reciting (hat agisf-^ 
ment tithe had not been demanded for more than 60 years (hen 
last past, enacts that no claim shall be allowed for the tithe of 
agistment for dry and barren cattle : but nothing therein exempts 
from the payment of tithe any kind of cattle in any parish or part 
Of this kingdom, in which tithe now is, or hath been, usually paid 
within the last 10 years. No person shall be exempt who shall not 
gtfib notice in writing to the rector, &c. or his agent in the pnri^>h 
in which the land lies, of the time from wdiicli he claims exemption 
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at least six calendar months before the commencement of strcli 
period, specifying in such notice the quantity and quality of the 
land, together \yith a map or survey, verified by the oaths of two 
surveyors, which any magistrate of the county may administer ; 
one surveyor to be named by the occupier, and the other by the 
parson, &c,, which notice and survey shall be registered by the 
parson, &c., in the registry of the diocese; and such notice or 
survey, or an attested copy by the registrar, shall be conclusive 
evidence of the quantity and situation of the land, and of the 
time from which the exemption commenced. By s. 4., in case 
the person claiming any exemption from tithes, under this act, 
shall by notice duly served require any parson, &c. to appoint a 
surveyor on his part, and such parson, &c. shall for one month 
after such service refuse or neglect to appoint a surveyor, then 
such map verified by tlie surveyor appointed by the person claim* 
ing exemption, shall be sufficient. 

In order to prevent the pernicious practice of burning land, 
the same statute in the fifth section provides that no land, the 
soil or surface of wliich shall be burned, shall be considered as 
having been improved within the meaning of the act 5 Geo. II. 
c. 9., (/) nor shall it be discharged from tithe by virtue of that act, 
unless the consent of (he proprietor of such land under his hand 
and seal be obtained before any part be burned. 


On the construction of patents. 

The Irish stat. 35 Hen. VIII. st. 2. c. 4., that if the crown’s 
patentee attempt any wilful war or invasion, or transgress in 
any part of his duty of allegiance, which the law declares to be 
treason, or do not perform the covenants and parts comprised 
within his letters patent, they shall forfeit all their right, interest, 
or esUite. And by s. 2. all future patents are directed to contain 
words to this effect. 


(f) Sec ante, 4S2. 
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On the registry of deeds. 

THE banker’s act. 

By the Irish stat. Geo. 11. c. 14. s. 3. all deeds by bankers 
and their agents, whereby any part of their real estate or leasehold 
interest, or any mortgage upon leasehold estate, shall be granted, 
released, sold, demised, or alTectcd, otherwise than leases not 
exceeding three lives, or thirty-one years, to be made by such 
bankers at the full improved rent, without fine, are directed to be 
registered within one calendar month after execution ; and, if 
executed out of the kingdom', then within three calendar months ; 
and for want of such registry every such deed shall be fraudulent 
and void, against creditors, though made for valuable consi^ 
deration. 


On registry by ecclesiastical persons. 

On the perfection of any leases in pursuance of the Irish stat. 
10 and 11 Ch. I. c. 3. by archbishops and others mentioned 
in that act, the respective lessors are directed to file counterparts 
of such leases in their respective registries for the benefit of their 
successors ; for which the registrar shall have from every such 
lessee the fee of twenty shillings, to be recovered on refusal by 
civil bill. And on payment of the fee the lessee shall suffer no loss 
or penalty for not entering such counterparts in the respective 
register books of the said archbishops and bishops, &c., nor shall 
the lease be avoided for the default thereof. 


Of debtors to the crown. 

By the stat. 35 Geo. III. c. 53. Irish, a copy of the scire 
facias against the heir and the tenants of any deceased debtor to 
the king should be published in the Dublin Gazette, and in the 
other Dublin papers, as well as in the public newspaper of the 
county, to the sheriff of which the writ is directed. And by s* 5. 
every sheriff to whom such writ of scire facias shall be directed 
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rfiall three times within six weeks from the delivery thereof cause, 
a copy of such writ to be atfixed upon the church of the parish 
Where the heir of the king’s debtor shall reside within his county, 
or shall have resided within six months. 

Where accountants to the crown are bound in a penalty by- 
bond or recognizance ; then, if the^are indebted to the king within 
the penalty, scire facias quart execulionem non issues in the first 
instance : but where there is no such bond^ or the accountant is 
indebted beyond the penalty, a commission must issue to ascertain 
the debt. And it is provided by s. 9. of the same stat. (25 
Geo. HI. Irish) that after the debt is ascertained, the attorneys 
general shall file an information in the Exchequer in the nature 
of an English bill for a sale of the land ; and by s. 10. the claims 
of strangers paramount to the claim of the crown are to be put i,n 
on oath by motipn; and by s. 11., in case of a decree in favour of 
the crown, such decree shall be carried into execution in like 
manner and by the same officers as in the case of decrees upon 
bills for foreclosure of mortgages, by subject against subject. By 
s. 12. these proceedings are limited to six years after the debtor’s 
death. 

By the 41 Geo. III. c. 90. the record of the king’s debt in 
England may be transmitted to Ireland, and process issue thereon ; 
and the ss. 3 and 4. provide e conxerso for the recovery in Eng- 
land of debts due to the king in right of the crown in Ireland. 


On writs of execution. 

By the Irish stat. 6 Ann. c. 7. s. 6. it is provided that the sheriff 
shall be liable to the party grieved in 20/. or treble damages at 
the election of the plaintiff, to be recovered in any court of record, 
if (among other things) he shall not hold an inquiry upon a writ of 
elf'gity extendi jheias^ or capias ullagalum^ within ten days after 
the delivery or tender of it to him; or if he shall bald the inquiry 
iit any place save tin? chief town in the county^ or such other 
place -IS shall be agreed upon between the parlies; or without giving 
notice iri writing eight days before the execution thereof to the 
said party of the time and place of holding such inquiry. And if 
upon such inqtiiry any lease for years be found, before the sale 
• 3i 
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tiK'reof, the slierilV, before whom such inquiry shall be so hehl, 
siiall after such inquiry give notice in writing under his band that 
such lease has been found; and therein name the parties both plain- 
titr and defendants, and the debt, interest, and costs demanded, 
and the lands and tenements found thereby; and affix the said 
^notice in the most public place in the shiretown of the county, 
town, or citjT wherein such leasehold lands are situate by the 
space of eight days before any sale shall be made by such sherift' 
of sucli lease. 


On distress hy ecclesiastical persons. 

By the Irish statute 11 Geo. IL c. 15. s. S. every archbishop 
or bishop, translated from one see to another, to wlioin any rent 
shall be due at his translation, and in case of his decease his exe- 
cutors or administrators, shall have an action of debt for all such 
arrears due at the time of such translation. He and his cxecutorjf 
or administrators may also distrain so long as the lands continue 
in the seisin or possession of the tenant owing the arrears, and 
those claiming under him : but these remedies arc limited to two 
years after such translation. 


Oh illegal rcscoiis. 


In Ireland the legislature has made an illegal rcscons liable to 
severe penalties. By the statute 4 Geo. I. c. 5. s. 1. the person 
rescuing may be fined by the court before whom he is convicted of 
so doing ; and, in case of his not paying the fine to the sheriff 
of the county within one month, he may be conveyed by the 
sheriff to the house of correction or workhouse, and there kept to 
hard labour for any time not kss than three months, and not 
exceeding six, according to the discretion of the judges or jus- 
tices before whom he was convicted. And by sect. 2, the land- 
lord may bring his ejectment, and recover the premises^ as if no 
distress had been found : and in case the tenant shall suffer judg- 
ment to pass against the casual ejector, or after a verdict against 
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him ; then if siicli tenant shall not pay all rent and ariear with 
full costs) within six calendar months after judgment had, such 
lessee or bis assignees are barred from all relief in law or equity 
other than by writ of error, and the premises discharged of the 
lease. 

By the statute 8 Geo. I. c. 2., Irish, it is provided that if any 
distress lawfully taken shall be rescued, on oath thereof being 
made within fourteen days after, before any justice of the peace 
of the county, such justice may by warrant order one or more 
constables of the said county to go with and assist the landlord 
or bis bailiff to distrain again and to secure and convey the dis- 
tress so taken to some lawful pound. So also by the same sta- 
tute, if oath is made in the same manner that any corn or hay 
lawfully distrained is in great danger of being rescued, the 
justice may appoint a sufheient number of persons to protect the 
distress until sold, and delivered in due course of law; and the 
statute regulates the wages to be given to such persons. 

By the Irish statute 29 Geo. II. c. 12. all bonds, contracts, 
and agreements, between tenants to obstruct distress are declared 
illegal and void ; and a penalty of 5/. is imposed for writing 
threatening letters, or combining for the same end. 


On replevin bonds. 

The statute II Geo. II. c. 19. s. 25. does not apply to Ireland: 
but a statute of a similar nature seems to have been passed before 
its enactment, namely the Irish statute 8 Geo, I, c. 6. s. 5. 
by which all seneschals, stewards, judges, or ofiicers of inferior 
courts, having power to grant replevins, are required to take 
in their names from the pluintiQs in replevin a bond with suilt- 
cient sureties for prosecuting the suit, and also for returning the 
goods so replevied, if a return should he awarded, before they 
make deliverance' of the distresses. This statute was in effect 
nothing more than introducing by legislative enactment the 
y)ractice which prevailed in England before the statute 1 1 Geo. 
II. c. 19. 
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On appraisement of distresses, 

Ry the statute IS Etlir. IV. c. I., Irisli, as explained by the 
Irish statute 10 and 11 Cha. 1. c. 7. e. 2., the appraisement of dis- 
tresses is directed to be within eight days after the taking, by 
four or more persons of the parish, as was used to be done by 
four persons of the lordship, between very lord and very tenant ; 
the oath to be administered by the party distraining, or by their 
seneschals, bailitls, or receivers. And if he from whom it 
taken do not come within eight days after the prijsentment, and 
pay or make agreement for his duty, the distress may be taken 
at the appraisement for rent and damages; the surplus, if an)\ 
to be restored ; and, if deficient, the tenant may be distrained 
again. 

By the Irish statute 8 Geo. I. c. 2. the appraisement may he 
hy tliree persons of the barony where the distress is taken ; and 
the landlord, his steward, bailiff, agent or receiver, may adminis- 
ter the oath; and sncli appraisement shall be as valid as if made in 
pursuance of the former law. 

By the Irish statute 25 Geo. II. c. 13. s. 5. all distresses for rent 
or arrears of rent, unless redeemed within eight days, may be sold by 
public cant to the highest and fairest bidders at such times, and such 
convenient places as the person distraining,hisageRtor bailiff, shall 
for that purpose appoint ; first causing notice in writing of the place 
and time intended for such sale to be posted up six days previous to 
the time of such sale in the next market town, at the usual place for 
posting up public notices. And the price for which such distresses 
shall h&bona fide then and there sold, shall be deemed as betwecMi 
all the parties aforesaid, and ail persons deriving under them 
respectively, to be the lull value of such distress ; and such value 
shall not be afterwards questioned in any court of law or equity. 
And in case such distress shall be sold for more than is owing to 
the persons for whose benefit it shall be taken, the overplus, after 
deducting all the necessary expenses attending the taking and 
selling (he distress, shall be paid over to the persons from whom 
the distress was taken. 
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By the Irish statute 4 Geo. T. c. 5. s. 3. it was provided that 
oRen as more than one year'^s rent should be in arreartoany 
landlord, though there should be sufficient distress on the laud to 
answer the said rent in arrear, such landlord might serve a suni- 
mons in ejectment for recovery of the demised premises; and in 
case of judgment by default of appearance, or nonsuit for . not 
confessing lease, entry, and ouster, if it shall appear to the court 
by the affidavit of such landlord, or his agent or receiver, or shall 
appear on the trial, in case the defendant appears, that more than 
one year’s rent was due before the said summons was served, such 
landlord or his lessee in ejectment shall recover judgment, and have 
execution thereon; and the jury that shall try such cause, in case 
it shall be before a jury, and if not, the judge before whom such 
judgment shall be given, shall ascertain the sum due and in arrear. 
And in case the lessees or their assignees, or other persons deriv- 
ing under the said lease, shall sufler judgment to be bad on such 
ejectment, and execution to be executed thereon without paying 
on demand the rent so ascertained to be in arrear with full costs, 
which the officer is empowered to tax; or depositing the same in 
a court of equity on filing a bill within six months after execu- 
tion executed; the lessees or their assignees, and all other persons 
deriving under the said lease, shall be barred and foreclosed of all 
relief in law or equity other than by writ of error for reversal of 
such judgment in case the same shall be erroneous; and the land- 
lord shall from thenceforth hold the said demised premises dis- 
charged of the said lease. If any bill in equity is filed within the 
provision of the act, the proceedings on it and the relief given arc 
directed to be according to the stat. 11 Ann. c. s. 4.(/) And 
if the verdict in ejectment shall pass for the defendant, or the 
plaintiffs shall be nonsuited for any cause except the defendaiifs 
not confessing lease, entry, and ouster, the defendant shuli have 
Ins full costs. By the 5lh section the rights of mortgagees not in 
possession are saved. There is likewise a saving of the rights of 
infants, femes covert, and persons of unsound mind: but this 
saving is repealed by the statute 56 Geo. 111. c. 88. which 
includes also all such savings in all the intermediate statutes (i?) 
of the same nature. 

(0 Ante. 753 . 


(r) See pout., 857. 
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Bv tbe statr 8 Geo. I.c. 2. 6. 1. it is provided that notice in writing 
shall be given to (he person on whom the summons in ejectment 
shall be served according to thestat* 4 Geo. I« c.5. that the eject- 
ment is brought for nonpaymentofrent; and ifany person aPteraffi- 
davit made of such service makes defence in such ejectment^ and shall 
appear on the trials and confess lease, entry, and ouster, and the 
plaintiff shall then make due proof of the perfection of (he counter- 
part of the lease by which such rent is reserved, and (hat such land- 
lord or those under whom he derives title have been in possession 
of such lands for three years before service of such ejectment, 
cr shall shew any sufficient title to the premises; and it shall 
appear in evidence at the trial that one whole year's rent or 
more is due to the said landlord, the plaintiff shall have judg- 
ment in such ejectment, in such manner and under such pro- 
viso as by the former acts of the 11 Ann. c. 2., and 4 Geo. 
I. c. 5, It is also provided that no privilege of parliament shall 
be allowed in any ejectment for the recovery of lands for (he 
non-payment of rent, nor in any suit for holding over under the 
statute 11 Ann. c. 2.) nor in any suit for an injunction to restrain 
waste, (u) 

'Notwithstanding any writ of error to reverse any judgment 
obtained in any ejectment brought by virtue of this act, or the 
act of the 11 Anne, execution shall issue and be executed, unless 
the party that brings the writ of error shall within four days 
after such a writ of error shall be tendered pay into the court, 
where such judgment was obtained, all such sums as appear to be 
due for the rent of the lands for which such ejectment was 
brought, together with full costs of suit : which sums the judges 
of the court where the judgment was obtained shall order 
to be paid over to the lesssor in ejectment, upon his giving secu- 
rity to repay the same, in case the said judgment shall be 
reversed, (x) 

By the 4th section of the same stat. 8 Geo. I. c. 2., if the pre-^ 
mises have been mortgaged for a valuable consideration, the 
lessee and the mortgagee, and their assignees, shall be served 
with summonses in the ejectment; and if the mortgagee or his 
assignee shall not, within nine months after execution executed, 
pay or tender to the landlord the rent, arrear, and costs, the 

(u) Irish stat. 8 Geo. 1. c. 2. s. 8. (r) Slat S Geo. I. c. 2, s. 
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mbrfgtigcc or his assignee sliall be barred of relief, both inlaw 
and equity, on account of th^said mortgage. And by the fifth 
section every mortgage of a lease, and every assignment of such 
mortgage, is directed to be registered within six calendar months 
after perfection thereof; and in default thereof the landlord may 
proceed, and obtain judgment and execution, although such 
mortgagee or assignee be not served with a summons, in such 
manner as if he had been served. By the seventh section it is 
provided that in all ejectments for non«payment of rent notices 
shall be given in writing that such ejectments arc brought for 
non-payment of rent. 

By the Irish stat. 5 Geo. II. c. 4. where one whole year’s 
rent is in arrear for any lands demised for lives or years deter- 
minable on lives, by leases, minutes, or contracts in writing^ 
containing an actual demise, wherein no clause of re-entry has 
been reserved, the landlord may bring ejectment, and recover the 
possession in the same way as if a clause of re-entry bad been 
specially reserved. And every lessor recovering in ejectments 
for non-payment of rent, and obtaining executioci of judgiiioiif, 
shall have the same remedy fur all arrears to the lime of the 
execution executed as such lessors might have had if no such 
ejectment had been brought. 

The Irish stat, 2j Geo. II. c. 13. s. 2, further provides (hat 
where any article, minute, or contract in writing, shall he made 
of any lands, &c. and the rent payable be ascertained by such 
article, &c., and the person (o whom such article is made, or any 
deriving under him, shall enjoy the land, and one whole year’s 
rent is in arrear, -(he landlord may proceed in ejectment, and 
recover as if the said article contained an actual demise, and as if 
a clause of re-entry had been specified therein. And by s. S. on 
any trial in ejectment for non-pajment of rent, in j)ursuance of 
this act where it shall be necessary to produce the counterpart, if 
it shall appear that no counterpart was perfected, or if per/ccted 
lost, or so mislaid that it cannot be produced at the (rial, then 
the original article, or a copy (hereof, or a copy of tlic counter- 
part shall be deemed good evidence. 

ijlnce a doubt had been entertained under the Irish stat. 4 Geo. 
I. c. 5. whether the rent ought not to be demanded, the Irish 
fiiat. 15 and 16 Geo. III. c. 27. s. 1. enacts that no eviction of 
any lessee or other person deriving under any lease by virtue 
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of any such ejectment, sliall be impeached for want of a demand ; 
nor shall it be necessary to make^uch demand. Thes. S. also 
removes a doubt as to tithes; end declares that such ejectments 
may be maintained for non-payment of rent on leases of tithes, 
great or small. 

The Irish stat. 5 Geo. I. c. 4. s. 2. enacts that every lessor 
recovering in such ejectments shall have the same remedies for 
all arrears, to the time of execution executed, as he might have 
had against the lessee or his assignee if no such ejectment had 
been brought. 

By the late stat 56 Geo. III. c, 88. it is enacted that in Ireland 
if any tenant, who shall be in arrear for one half year’s rent, shall 
desert the premises, or leave the same uncultivated, or carry off the 
stock and crop, or otherwise abandon the same, so as no sufficient 
distress may be had to countervail the arrears of rent then due 
for the same; it shall be lawful for the landlord to proceed by way 
of civil bill before the recorder of Dublin, if the premises arc 
in the county of the city of Dublin, or before the chairman of the 
session of the peace for the county of Dublin, if they arc in the 
county of Dublin, and before the assistant barrister of any other 
county, in case the tenement shall be in any other county, ^nd 
thereupon (wo or more justices of the peace, having no interest 
in the demised premises, at the request of the landlord or his 
bailiff may go and view the same between ten and four in the 
day ; and, having fully ascertained the fact, they may certify the 
same : which certificate shall be conclusive evidence of the facts 
therein contained, till disproved either then or on appeal from 
such civil bill. And thereupon the landlord may serve a process 
upon such civil bill, together with a copy of the certificate on the 
tenant, if he can be found ; and, if not, then he may affix such 
process and a copy of the certificate on some notorious part of 
the premises, and also upon the door of the parish church, if the 
same be in repair ; and also upon the door of the Roman Catholic 
chapel, if any within the parish, summoning the tenant to appear 
on a day certain to answer the said bill. And on the hearing such 
assistant barrister, chairman, or recorder, are empowered to 
decree the landlord to be put in possession of the premises. By 
the fifth section of the same act the process of summons directed 
to l)e served on the tenant must be served thirty clear days at the 
least previous to the day therein named. This act as to matters 
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of form, and the regMlatlon of feesi has been explained and 
amended by the stat* 58 Geo* 111. c* 39. 

By the stat. I Geo. IV* c. 41. where the rent is less than 50/. 
per annum, or amounts to 50/. per annum; (^) and the tenant's 
interest is determined ; if delivery of possession be withheld after 
notice, the possession may be decreed in the same manner by civil 
bill as in the case just mentioned. 

Where the rent does not exceed 50/., and a year's rent is due, 
the landlord may proceed by civil bill against the tenant, and 
also against the persons, if any, in actual possession, and also, 
against persons having interest for valuable consideration, where 
the deeds or instruments creating such interest have been duly 
registered ; and possession may be decreed in like manner. An 
appeal however lies within the time allowed for appeals from 
the civil bill process; and the lessee may tender rent and costs 
to redeem, (a) 

The 14tb section of the stat. 56 Geo. III. c. 88. s. 14. repeals 
the saving clauses in the stat. 1r. 11 Ann., 4 Geo. 1., 8 Geo. I., 
5 Geo. II., and 25 Geo. II., in favour of infants, femes covert, 
and insane persons. 

By the stat. 58 Geo. III. c. 39. s. 5. the assistant barrister, or 
other judge being a landlord in his owh jurisdiction, may pro- 
ceed by way of civil bill before the judge of assize ; and an ap- 
peal lies from the decree of such judge of assize to the next 
going judge of assize. 

By the stat. J Geo. IV. c. 41. s. 2., where the tenant in Ireland 
is not resident, delivery of notice or process to such tenant in 
person, or at the dwellinghouse of such tenant, to his wife, or to 
any child or servant of such tenant, being of the age of sixteen 
or upwards, shall be deemed good service. 

Under the ejectment statutes in Ireland the permitting 
a tenant to retain possession, and expend money in building with 
the knowledge of the landlord after an eviction for nonpayment 
of rent, is waiver of the forfeiture, (a) 

After judgment and execution on ejectment for non*paymen|. 
of rent a bill does not lie at the suit of the tenant for an account 

(y) Sec stat. 55 Geo. 111. c. 89. 5S Stul. 1 Geo. IV. a 39. 

Oeo, 111. c. 39. ^ (a) Hume r. Kcut, 1 Ball. & Beall. 

(t) Stat* 56 Geo. II. c. 88. s. 3. 554. 
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and to be restored to the possession, on payment of ivhat shall be 
due, without bringing the rent into court : but this is supposing 
that the question is merely as to the quantum of rent. But if 
the defence is merely an equitable one, and such as could not 
be set up at law, it seems that such a bill might be brought with- 
out doing so ; (b) as for instance, where (c) there have been 
various dealings between the landlord and tenant, so as to produce 
an account too complicated to be taken at law. 

Where (d) a landlord in 1781 by ejectment for nonpayment of 
rent entered upon the possession of the widow of the tenant for life 
of a lease for lives, renewable for ever, remainder to her children, 
who were infants; and the children in 1806, long after (hey came 
of age, and after the lessor had been in undisputed possession for 
twenty-five years, tiled their bill for relief: The House of Lords 
held that there was no ground for interference in this case ; and 
this was before the sCat. 56 Geo. 111 ., which takes away the sav- 
ing clauses in favour of infants, (c) 


In Ireland it is usual for the lessee, after he lias been three 
years in possession, and is disturbed, to file a bill called a pos- 
sessory bill for an injunction to quiet him in his possession till 
evicted by due course of law : and this is founded on the equity 
of the statutes made against forcible entries. But all bills of this 
kind must allege, and it must also be proved, that the sole and 
actual possession is in the plaintiff, and that no ownership is in 
any other person. And it is a rule in these bills not to meddle 
with the title, that being properly cognizable at law. {/) But 
where the landlord brings this species of bill against his tenant 
for holding over, the landlord need not make an affidavit of a 
three years* possession, and a title still in being ; for in this 
case the bill is founded on the fraud committed by the tenant 

(b) 0*Mahonj e. Dickson, S Sclio. Scho. and Lefr. 679. 
and Lefr. 400. (f) Vernon v. The City of DtiMin, 

(e) 0‘Connor a. Spaight, 1 Scho. 4 Bro. P. C. 398. Toml. Ed. Luilrolt 

and Lcfr. 303. v. Lord Iriihani, 7 Bro. P. C. S8S. 

(I?) Baker r. Morgan, 2 Dow. P. C. Toml, Howard's Treatise on the 

526, - ';k Practice of the £xchc({uer in Ire- 

(r) O^Counors r. Lord Baiulon, 2 laud, 304. 
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on the confidence reposed in him hy the landlord, in which 
hind of cases courts of equity have always exercised an original 
jurisdiction. 

By the Irish stat. 26 Geo, III. c. 24. s. 64. persons taking or 
keeping forcible possession, or resisting process for giving poB> 
session, are guilty of felony, and are liable to fransportation for 
seven years. 

By the previous stat. 25 Geo. II. c. 12. s. 4. it is provided 
that persons having right shall be deemed in actual possession 
from the time of resisting the process, and entitled to the profits 
from the time of the judgment; and the persons keeping pos> 
session shall forfeit the double value of the rent to the person 
entitled. 
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I. PRECEDENTS OF AGREEMENTS. 

1, Articles of agreement under seal for the lease of a dwelling- 
house (to he void in case the interided tenant should die before 
the commencement of the term.) 

Articles of agreement between A. B. of, &c. of tbe one part, 
and C. D. of, &c. of the other part. 

Whereas the said A. B. is seised in fee of, or otherwise entitled 
to a certain messuage or dwellii^-house, with the appurtenants 
situate, &c. Now the said A.B. doth hereby for himself, his 
heirs, executors, administrators and assigns, covenant, promise 
and agree to and with the said C. D.,his executors, administrators 
and assigns, that he the said A. B., his heirs or assigns, shall and 
will before Michaelmas day next ensuing tbe date of these pre* 
Rents, put the said messuage or dwelling-house and premises in 
good and sufficient repair; and also shall and will find ail locks 
needful tor the doors in the said messuage or dwelling-house and 
premises, and a fire grate for tbe kitchen. And also ediall and 
will make a good and sufficient lease by indenture of the said 
premises to the said C. D. for the term of years, to commence 
from the said feast of St. Michael on next ensuing the date of these 
presents, to hold the Same at and under the yearly rent of 1. pay- 
able quarterly at the four usual feasts in every year during the said 
term : the said A. B. in consideration thereof agreeing hereby to 
indemnify and discharge the said C. D., his executors, adminis- 
trators and assigns, of and from all ^uit-rents, ground-rents, and 
other incumbrances on the said premises. And it is hereby agreed 
by and between the said parties hereto, that in the said intended 
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indenture of lease^ there sh^l be contained on the part of the 
said C«D., his executora, administrators and assigns, a covenant 
for the payment of the said rent, and for repairing and keeping 
in repair the said premises, and a)so on the part of the said A. B., 
bis heirs, executors, administrators and assigns, a covenant for 
quiet enjoyment of the said premises by the said C. D., his exe- 
cutors, administrators and assigns, during the said intended term, 
and all other usual and reasonable covenants on the side of either 
party and his representatives. 

And the said C. D. doth hereby for himself, his executors, 
administrators and assigns, covenant, promise and agree to and 
vrith the said A. B., his heirs, executors, administrators and 
assigns, that on the said A. B., his heirs or assigns, at his or their 
own proper costs and charges, having finished the several repairs 
hereinbefore mentioned and specified in the paper or writing 
hereunto annexed, he the said C. D. shall ana will accept such 
lease as aforesaid, and shall and will execute and deliver unto the 
said A.B., his heirs or assigns, a counterpart thereof at the same 
time that the said A. B., his heirs or assigns, shall make, execute 
and deliver such lease unto the said C. D. as aforesaid. 

Provided always that if the said C. D. shall happen to depart 
this life before the said Michaelmas day now next ensuing the 
date of these presents, then and in such case these presents and 
every article, covenant, and agreement thereof shall be void, and 
of none effect. 

Ill witness whereof the said A. B. and C. D. have inter- 
changeably set their respective hands and seals the 
day and year first above written, 

L.S. A.B. 

L. S. C. D. 

Signed, sealed, and delivered 

ill the presence of 

E. F. 

G. H. 

2. Memorandum of agreement for the lease of a freehold farm* 

Memorandum of agreement entered into this day of 
in the year of our Lord , between A. B. of, &c. of the 

one part, and C.D. of, &c. of the other part. The said A.B. 
doth hereby for himself, bis heirs and assigns, agree with the said 
C. D., his executors and administrators, in manner following, that 
is to say, that be the said A. B., his heirs or assigns, or some or 
one of them, shall and will on or before the day of 
now next ensuing the date hereof, make, execute and deliver, 
and the said C. D. doth hereby for himself, his executors and 
administrators, promise and agree to and with the said A. B., bis 
heirs and assigns, to accept and take a good and effectual in- 
denture of lease or demise, to be prepared by the counsel of the 
said A. B., his heirs or assigns, at the costs and charges of the 
said C. D«, his executors or admininistrators, of ail that messuage, 
farm and hereditaments, called or known by the name ofp &c., 
situate at, &c. with the appurtenants for the term of 
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yoarc, to be computed from the saiil ^day of at the 

yearly rent of - L And it is hereby further agreed and deci<ared 
between and by the said parties that there shall be contained in 
the said intended indenture of lease all such covenants, provisos 
and conditions as are reasonable and usual in leases of premises 
of a like nature in the neighbourhood or country where the said 
farm and hereditanumts are situate; and that in the meantime, 
and until the said indenture of lease shall be executed, nothing in 
these articles contained shall be construed into a present or ac- 
tual demise of the said farm and premises. 

And the said C. D. doth hereby for himself, his executors and 
administrators, promise cniid agree to and with the said A. B., his 
heirs and assigns, that he or they, or some or one of them, shall 
and will execute and deliver to the said A. B., his heirs or assigns, 
a counterpart oftl/e said intended indenture at the same time that 
the said A. B,, liis heirs or assigns, shall execute and deliver unto 
tlie said C. D., his executors or administrators, such intended 
indenture of lease as aforesaid. 

Signed A. B. 

C. D. 

Signed in the presence of 

E. F. 

G. II. 

3 . ]\hmorandu7n of agreement by a copyholder to lease copyhold 

lands. 

Memorandum, &c. 

The said A. B agrees to grant, and the said C. D. agrees to 
take a good atid elFeclual demise by indenture of all that, &c. 
(describe the premises) for the term of years, at (lie yearly 
rent, See. and under and subject to the usual covenants, condi- 
tions, and provisions, contained in leases of a like nature, if the 
lord of the manor in which the same lands and hereditaments are 
situate shill grant his licence, (or if according to the custom of 
the said manor, tlie said premises may he so demised without 
incurring a forfeiture,”) And (he said A. B. doth hereby for him- 
self, his heirs and assigns, promise and agree to and with the said 
C. D , his executors and administrators, to use his utmost en- 
deavour to procure from the lord of the said manor a proper and 
sufficient licence and consent for the granting and demising the 
said premises for the term hereinbefore mentioned. Provided 
always, and it is hereby expressly agreed and declared, (hat in 
case the said A. B., his heirs and assigns, shall not be able to 
obtain the licence or consent of the lord of the said manor to 
demise the said lands and premises in the mnnncT hereinbefore 
mentioned, then and in such case this present memorandum shall 
void and of noneeflect as far as relates to the graiitiiigor demising of 
the said term of years hereinbefore mentioned ; but that never- 
theless it shall be in that case construed to be an agreement for the 
demise by indenture of the said premises for the term ofone year and 
for one year only, or for such other longer term for which the same 
may be lawfully granted according to the custom of the said manor, 
at and under the yearly rentand covenants hereinbefore mentioned, 
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ivith a covenant in the R<nicl Indenture of lease to be contained on 
the part of the said A. B., Hfs heirs and assigns, that he and they 
shall and will permit and suffer the said lessee, his executors, 
administrators, and assigns, to have, hold, and quietly enjoy the 
said premises from year to year, or for such longer successive 
terms as the custom of the said manor may permit, until the full 
end and term of years hereinbefore agreed to be granted aa 
aforesaid* {a) 

Signed A. B. 

C. D. 

Signed in the presence of 

E. F. 

G. H. 

4. Memommlum of agreement for the sale of leasehold property* 
Memorandum, &c. 

The said A* B. doth hereby agree to sell, and the said C. D. to 
purchase, at and for the price or sum of h of lawful money 
of Great Britain and Ireland, current in England, all the estate 
and interest of him the said A. B., of and in the several mes- 
suages, lands, tenements, and hereditaments, how held by the said 
A. B., for and during the life (or lives”) of, &c. (or for the 
term of years , the case may be) by virtue of a lease 
thereof, bearing date the day of , and granted by 

X. Y. of, &c. And the said A. B/doth hereby promise and agree^ 
to deliver at his own expense to the said C. D., his executors or 
administrators, a full and satisfactory abstract of title, w^ithiu one 
calendar month next ensuing the date of these presents, but so as 
he shall not be compelled to produce the title of the said X. Y*, 
the original lessor of the said hereditaments and premises. And 
the said A. B. doth hereby promise and agree that he will on or 
before the day of now next ensuing the date hereof, 
upon receiving from the said C. D», his executors or admiiiis-' 
trators, the said sum of L of such lawful money as aforesaid, 
make, execute, and deliver proper conveyances and assurances of 
the said premises to the said C. D., his executors or administratoi s, 
at the costs and charges nevertheless of the said C. D., his exe- 
cutors and administrators. And it is hereby agreed and declared 
that on the payment of the said sum of /. the said C. D., his exe- 
cutors, administrators, and assigns, shall be entitled to the rents 
and profits of the said lands and premises, from the day 

i)f now last past, up to which time all taxes, rates, and 

assessments, payable in respect of the said premises, have beeu 
paid by the said A. B. 

Signed A. B. 

C. 1>. 

Signed in the presence of 
E. F. 

G. U. 


(«) ruii>iuil covenaiils or agreements shoiilJ he specially stipntated f«r.r 
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II. PRECEDENTS Ot LEASES. 


I. INDENTirilE OF FEOFFMENT. 

'^*his Indenture, &c. 

Between A. B. of &c. of the first part, C. D. of &c. of tii^ 
second part, and E. F. of &c., an attorney appointed on behalf 
of the said A. B., to deliver seisin of the premises hereinafter 
inentioned,of the third part. 

Whereas the said A. B. hath contracted with the said C. D. 
to grunt to him by feofihient a lease, for the lives of certain 
persons hereinafter named, of the lands^ tenements, and heredita- 
ments hereinafter described. 

Now this indenture witnessetli, that in puri^nance of the said 
tigreement, and in consideration of the sum of £, of lawful 

money of Great Britain and Ireland current in England, in 
hand paid by the said C. D. to the said A. B., at or before 
the sealing and delivery of these presents, the receipt whereof 
the said A. B. doth hereby acknowledge, and of and from the 
same and every pari thereof doth acquit, release, and discharge 
the said C. D., his heirs, executor?, and administrators, and every 
of them for ever by these presents, and also in consideration of 
the covenants, conditions, and agreements hereinafter contained, 
and on tiie part of the said C. D., his heirs and (or executors, 
administrators and’') assigns to be kept and performed : lie the 
said A. B. hath granted, demised, and cnfeotled, ami by these 
presents doth grant, demise, and enfeoff to the said C. D., his 
heirs and (or his executors, administrators, and”) assigns, All 
&c. {describing the premises^) and all houses, outhouses, &c. (&) 
to have and to hold the said lands, &c. and all and singular the 
premises hereby granted, demised, and enfeoffed, or expressed 
and intended so to be, with (heir and every of their rights, mem- 
bers, and appurtenances to the said C. D., I*is heirs and (or ‘‘his 
executors, administrators, and”) assigns, for and during the na- 
tural lives of &c., {naming the nominees or cesiuis que lie,) j ieldi- 
ing and paying &c. (c) {insert here the usual covenants, {d)) 

And the said A. B. hath nominated, constituted, and appointed, 
and by these presents doth nominate, constitute, and appoint, the 

(ft) Sec different forms of general (e) See form of reddendum pest* 
words, post* S6S, {d) b'ce forms of covenants, post.SIO^ 
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cftitl E. P. ior if two person^ be named attdrniesy the said E. V. 
and G. p. jointly arid seveFally”) his true and lawful attorney, 
(or if iteo ^^ attomies or attorney’*) for him and in his name, inter 
and upon the said lands, tenements, hereditaments, and premises 
hereby granted, demised, and enfeoffed, or expressed and intended 
so to be, to enter, and full, quiet, and peaceable possQSsion and 
seisin (hereof for and in the name of the said A. B. to take and 
have : and such possession and seisin being so taken and had, the 
like possession and seisin thereof to the said C. D., his heirs and 
(nr “ his executors, administrators, and”) assigns, or to his or their 
certain attorney or attomies, lawfully appointed and authorised 
to receive the same, to give and deliver according to the form and 
effect and true meaning of these presents. In witness, &c. (r) 

Form of memorandum of Ihery of seisin, to be indorsed on the 
deed of Feoffment. 

Be it remembered, that on the day and year first within written, 
(or “on the day of being after the date or deli^ 

TcrT/ of the indenture of feoffment peaceable and quiet possession, 
and full seisin of the lands, tenements, and hereditaments within^ 
mentioned, to be granted,^ demised, and enfeofled to the within 
mentioned C. D., his heirs, and (or “ his executors, administrators,, 
and”) assigns, were openly had and taken by the within men- 
tioned E. (or if two^ “ by the within mentioned E. P. and 
G. H#,”) and by him (or “ them”) delivered in the name of, and 
for the said A. B. to the said C. D., to hold the same unto the 
said C. D. according to the purport and true meaning of the 
within written indenture, in the presence of us whose names are 
hereunto subscribed. 

Signed N.O. 

P. Q. 


II. INDENTURE OF LEASE foV a tcfm of ^caVS. 

This Indenture, &c. 

Between A. B. of &c. of the one part, and C, D. of &c., of 
the other part. 

Whereas the said A. B. hath agreed to demise the messuage, 
lands, tenements, and hereditaments hereinafter described, to the 
said C. D., for the term of years, to commence from flie de- 
livery of these presents, under and subject to the rents, covenants, 
and conditions hereinafter contained on the part of the said 
C.D. 

Now this indenture witnesseth, that in pursuance of the said 
agreement, and in consideration of the rent hereinafter reserved, 
and of the covenants, conditions, and agreements hereinafter con- 
tained on the part of the said C. D., his executors, administrators 
and assigns, to be respectively kept, observed and performed, and 
also in consideration of the sum of 5s. of lawful money of Great 
Britain and Ireland, current in England, to the said A. B. in hand 

(e) See form of sealing and attestation, ante, 862. 
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by the said C. D., at or before the sealing and delivery of 
(hose presents, the receipt whereof is^Jiereby acknowledged : he the 
said A.B. hath granted, bargained, sold, demised, leased and to farm 
let, and by these presents doth &e. unto the said C. D., his execu- 
tors, administrators and assigns, all &c. and all houses, &c, ( fy to 
have and to hold the said premises hereby demised, or intended so 
to be, unto the said C. D,, his executors, administrators and assigns, 
from the delivery of these presents, for and during the full and 
complete term of years now next ensuing, yielding and pay- 
ing, &c.( g) (insert covenants^ conditions^ and agreements, (h)) In 
witness, &c* (0 


111. INDENTUUE OF LEASE for a term of ninctT/^nine lyears^ 
determinable on three lives. 

This Indenture, &c. 

Between A. B. of &c. of the one part, and C. D. of &;c» of 
the other part. 

Whereas the said A. B. hath agreed to demise the lands, tencr 
nicnts and hereditaments hereinafter described to the said C. D., 
for the term of ninety-nine years, from the delivery of these pre- 
sents, determinable on the lives of the three persons hereinafter 
named, and (he life of the survivor of them. And whereas the 
said C. U« hath named the lives of &c. 

Now this Indenture witnessetb, that in pursuance &c., he the 
said A. B. hath granted, &c., to the said C. D., his executors, 
administrators and assigns, all &c., to have and to bold the said 
premises with the appui tcmances unto the said C. D., his execu- 
tors, administrators and assigns, for and during and until the full 
end and term of ninety-nine years, if the said &c., or the survivor 
of them, shall so long live, yielding and paying? &c. (//ere 
insert the usual covenants^ <S r.) In witness, &c. 


IV. A siioKT LEASE OR AGHEEMENT for letting a hoi(S€ for 
one year certain^ and for sitch further term as both parties shall 
agree : subject after the expiralion of the first year to three 
months' notice. 

Memorandum of agreement this day of between A. B. 
of &c., and C. D. of &c. The said A. B. doth let to the said C. O. 
ajjd the said C. D. doth take all that messuage or tenement, w'itli 
the appurtenances, situate at in the county of for 

one year certain, and for one year only from the delivery of these 
presents, and after the expiration of such one year for such 
longer time as both parties shall agree, or until the end of three 
months after notice shall be given by either of the said parties 
to the other of them, for leaving the said premises, at and for the 
yearly rent or sum of £ of lawful money of Great 

(/) See form of general words^ next (h) See the comnum forms, po«LS70. 
(§•) lieddcndim postf 8d9. [page* W See ante, 802, 

3k2 
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Britain nnd Ireland current in Englsihd, or a proportionate prfr^ 
thereof for any time less than a year, that the said C. D. shall 
occupy the said premises after the expiration of the said first 
year hereinbefore mentioned. In witness, &c. 


V. aEN£RA£i WOnnS, IN DEEDS. 

1* In leases of houses in cities^ 8cc. 

And all outhouses, buildings, coachhouses, barns, stables, dove- 
bouses, yards, cellars, areas, vaults, benefit and advantage of 
ancient and other lights, ways, paths, passages, drains, pipes, 
waters, watercourses, lawful and customary rights and privileges 
of common, and all the rights, privileges, advantages, easements 
nnd appurtenances whatsoever, to the said messuage or tenement 
nnd premises belonging, or in any wise appertaining, or with the 
same or any of them now or heretofore lawfully or usually 
Itolden, used, occupied, or enjoyed. 

2. General words in farming leases. 

And all houses, outhouses, buildings, stables, yards, gardens, 
orchards, meadows, feedings, pastures, commons, and all common- 
able lands, timber, and other trees, woods, underwoods, hedges, 
ditches, mounds, fences, ways, waters, watercourses, privileges, 
advantages, and appurtenances to the said farm, messuage, tene- 
ments, hcrrailaments and premises belonging or anywise apper- 
taining, or at any time heretofore used, occupied or enjoyed 
therewith, or accepted, reputed or deemed as part or parcel thereof, 
or of any part thereof. 


VI. EXCEPTIONS AND URSERVATIONS. 

1, Exception of trecs^ and reservation of power to fell them. 

Excepting out of this present demise and grant all and all 
manner of timber and other trees of what nature and kind soever, 
and young saplings likely to become timber ; pollards and other 
trees now standing, growing or being, or which at any time here- 
a(ter shall or may stand, grow or be in or upon the said demised 
premises or any part thereof, with full power and free liberty for 
the said A. B., his heirs and assigns, and all other persons to be 
by him or them or §iny of them authorized to fell, stub, cut down, 
root, work up, cart, and carry away the same, with men and with 
horses, carts and carriages; and also with full liberty of ingress, 
egress and regress to viciv the said trees, by himself, themselves 
or their agents, in order to sell and dispose of and cut the same at 
all times and seasons. 

2. Exception of mines, and reservation of a power to wrJc them.. 

And also excepting all coals and scams of coals, mines, mine- 
rals and.quarries of stone, beds of sand^ gt*avel, marl, or clay of 
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nVlmt nature and kind soever^ M^liich now are, or at any time and 
iVoni time to time hereafter, ehall or may be found in, upon, 
or under the said hereby demised premises, or any part thereof, 
^vith free liberty of ingress, egress and regress to .and for the said 
A. B., his heirs and assigns, and bis and their agents, servants, 
and workmen, and all others to be by him or them, or any of 
them authorized to come into and upon the said hereby demised 
promises, and every part thereof, to work and dig for the said 
coals, mines, minerals and quarries of stone, beds of sand, gravel 
marl or clay, and to sell and dispose of whatever may be there 
found at his and their respective wills and pleasure ; and also with 
lull and free liberty to erect H(eam*engines, and to sink pits and 
make waggonways, and to use all other inventions of what nature 
«r kind soever, for the winning, working, leading, carrying away, 
selling and disposing of the same. 


VIl. RESEEVATION OV RENT AND OTHER PAYMENTS* 

I. llcscrxalion of money rent. 

Yielding and paying yearly and every year, during the said 
term, (or in freehold leases during the lives of" the said 

unto the said A, his heirs and assigns, the clear yearly 
rent or sum of L of like lawful money as aforesaid, by four 
equal quarterly payments, at the four usual quarterly feasts in 
each and every year during the said term, (or during the said 
lives,) that is to say, on the day of , the day 

of , the day of , and the day of , in 
every year, free and clear of and from all and all manner of par- 
liamemtary, parochial, and other taxes, the land-tax only excepted, 
the first pf such quarterly payments to be made on the day 
of next ensuing the date and delivery of these presents* 

2, Reservation of a heriot on freehold leases^ or on leases deiermU 

nable upon lives. 

And also yielding and paying unto the said A. B., his heirs and 
assigns, immediately upon and a(\er the death of arty of the lives 
hereinbefore named, as also upon and immediately after the 
death of every person who shall be tenant for the lime being of 
the said premises, the sum of 1. of like lawful money for and in 
the name of a heriot. 

p 

3* ResetvaliQn of an additional rent in case pasture land shall 
be broken up and ploughed. 

And also yielding and pa^ng yearly and every year, during 
ihe said term, to the said A. iB., hfs heirs and assigns, the yearly 
sum of /. of like lawful money as aforesaid, by four equal 
quarterly payments, for every acre of meadow or pasture ground, 
part of the premises hereby demised, (hat has not been ploughed 
or broken up within the s^ace of fifty years boforo the day of the 
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date of these presents, which the said C. D,, his executors, 
adniinisttators, or assigns, shall plough or break up without any 
licence in writing from the said A. B., his heirs or assign’s, the 
first of such payntents to be made on the first rent day which shall 
happen next after the ploughing or breaking up of the same. 


VIII. COVENANTS, CONDITIONS, AND PROVISOS. 

J. Cox^enant hy lessor for quiet enjoyment. + (k) 

And the said A. B. doth hereby for himself, his heirs and 
assigns, covenant, promise, and agree to and with the said C. D., 
his executors, administrators, and assigns, that it shall and may be 
lawful for the said C. D., his executors, administrators, and assigns, 
from time to time, and at all times hereafter, peaceably and quietly 
to enter into and upon^ and to have, hold, use, occupy, possess, 
and enjoy the said premises hereinbefore described and expressed, 
and intended to be hereby demised, and every part thereof, to 
and for his and their own use and benefit absolutely without any 
let, suit, trouble, denial, eviction, ejection, interruption, or dis* 
turbance whatsoever, of, from, or by the said A. B., or liis heirs, 
or any other person lawfully or equitably claiming or to cluim 
by, from, through, or under him or them. 

2. Covenant by lessee to pay the rent, f 

And the said C. D. doth hereby for himself, his executors, 
administrators, and assigns, covenant, promise, and agree to and 
with the said A. B., his heirs and assigns, in manner following, 
that is to say, that he the said C. D., his executors, adminis* 
trators, and assigns, shall and will from time to time, and at all 
times, during the continuance of the said term hereby granted, 
(or in freehold leases during (he lives of the said, &c., and the 
life of the survivor of them,”) well and truly pay or cause to be 
paid unto the said A. B., his heirs and assigns, the said yearly 
rent or sum of /. of such lawful money as aforesaid, upon the 
several days and times, and in the manner hereinbefore men- 
tioned and appointed for payment of the same, according to the 
true inlent and meaning of these presents. 

3. Covenant to pay taxes and rates. + 

And also that he the said C. D., his executors, administrators, 
and assignsS, shall and will pay, satisfy, and, discharge, or cause to 
paid, satisfied, and discharged, all and all manner of parlia- 
mentary, parochial, and other taxes, rates, duties, assessments and 
impositions whatsoever, now or at any time hereafter during the 
said term hereby demised, payable for or in respect of the said 
premises, or any part of them, or the said yearly rent, the land-- 
lax only excepted as aforesaid. 

{k) ThOiC marked thus f arc usual 
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4. Co-cenanl, to repair^ and leave in repair, f (/) 

And also that he the said hie executors, administrators, 

luid assigns, shall and will, at their proper costs and charges, iroin 
time to time during the said term, well and sullicieiitly repair, 
maintain, uphold, sustain, and keep all the said premises herein- 
before described, and intended to bo hereby demised, and every 
part and parcel thereof; together with all buildings, improve- 
ments and additions w'liatsoever, which at any time during the 
said term shall be erected, set np, or made thereupon by liitii the 
said C. D., liis executors, administrators, or assigns, in, by, and 
with ail and all Manner of needful and necessary reparations and 
uineridineiits, when and as often as the same shall require; and the 
fsaid premises, and every part thereof, being well and sufficiently 
repaired, maintained, upheld, sustained and kept at the end of the 
said term, shall and will peaceably and quietly leave and yield up 
to the said A. B.jhis heirs and assigns. Provided always, (;//) that 
it shall and may be lawful to and for the said A. li., his heirs and 
assigns, or any of them, with workmen or others, or without, twice 
ct oftener in every year yearly during the said term, at his and their 
wills and pleasure, at seasonable times in the day time to enter come 
into and upon the said demised premises or any part thereof, to 
view, search, and see the state and condition of the said premises 
and to give or leave notice to or for the said C. D., his executors, 
admiiiistrators,or assigns, for the repairing or amending of all and 
every such partsand part of the said premises as upon any such view 
or views it shall be found necessary to repair, within months 
next after such notice or w^arning; and the said C. D. doth here- 
by for himself, his executors, administrators, and assigns, cove- 
nant, promise, and agree to and with the said A. B., his heirs 
and assigns, that he the said C. D., his executors, administrators, 
and assigns, shall and will within the said months next alter 

every or a-ny such notice or warning, well and sutBciently repair 
and amend all and every such parts and part oftlic said premises 
as shall be specified in the said notice or warning to stand in need 
of repair. 

5. Covenani to insure against fire, f 

And also that he the said C. D., his executors, administrators, 
and assigns, shall and w ill immediately after the commencement 
of the said term hereby demised i>t his and their expense and 
charges insure the said messuage, buildings, and premises herein- 
before described, and intended to be hereby doniisied, from acci- 
dents by fire in the Insurance Ollice, in London, or 

in some other good and reputable office to be approved of by the 
said A. B., his heirs or assigns, in the joint names of him the 
isaid A. B., his heirs or assigns, and the said C. D., his executors, 
ndministrators, or assigns, in the full sum of at the least, and 
coF'tinue the same, together with all other messuages which may 

(J) Sec last page. (m) This proviso is usual, hut not necessary ; 

aud is greatly iu favour of the leasee. 
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be erected upon the g^roond or scite thereof during the said term, 
in the said sura of /...or such other sura as for the time being 
shall be^ sufficient for rebuilding and reinstating the said mes- 
suage, buildings, and premises, in case the same, or any part of 
them, shall be burnt down, demolished, or damaged by fire. And 
shall and will from time to time, at the request of the said A.B., 
bis heirs or assigns, produce unto him or them a receipt acquit- 
tance, or other voucher for the payment of such iiisurance for the 
then current year, and in default thereof that the said A. B., his 
heirs or assigns, shall and may insure the said messuage, build- 
ing, and premises hereinbefore described, togetlu'r with all siich 
after erected buildings as aforesaid, in or for siu '' sum or sums as 
are hereinbefore mentioned respectively ; and shall he repaid (he 
costs and expense thereof by the said C. 1)., his executors, 
administrators, or assigns, on the next quarter clay of payment 
for the rent hereby reserved. And it is hereby further agreed 
that the sum which sliall at any time be recovered and paid by 
virtue of any such insurance or insurances s^ll forthwith, and 
with all convenient speed, be laid out and applied in or towards 
rebuilding, repairing, and reinstating the w'hole or such patct 
of the said messuage, buildings, and premises as shall happen to 
bavebcen destroyed or damaged, as far as the same will extend. 
And moreover that in case the sum which shall l>e so insured 
upon the said messuage, buildings, and premises as aforesaid, shall 
be found insufficient for rebuilding, repairing, and reinstating the 
same in a good and sulistantial manner ; then, and in every such 
case, the said C. his executors, administrators, or assigns, shall 
and will pay and make up all and every such deficiency and defi- 
ciencies out of his own proper monies, and lay out and expend 
the same in such rebuilding, repairing and reinstating the same 
as aforesaid. 

6. Covenant to contribute to parti/ walls^ in London. 

And also shall and will during the said term as often as 
occasion shall require, bear, pay, and allow a reasonable sum 
tow ards the making, supporting, and repairing of all party walls, 
party gutters, aud drains which shall belong to the said demised 
premises, or any part thereof, with all necessary reparations and 
amendments. 

7. Covenant against exercising particular trades. 

And also that he the said C. D., his executors, administrators 
and assigns, shall not, nor will at any time during the said term 
hereby granted use, exercise or carry on, or permit or suffer to bo 
used, exercised or curried on, in or upon the said prenii^es, here- 
inbefore described, and expressed to be hereby denfised, or any 
part thereof, any or either of the trades of a vintner, &c., &c., &c. 
or any noisome, noisy or offensive trade or business, without the 
express consent in writing under the hand of the said A. B,, 
bis heirs or assigns ; nor thall nor w ill, without such consent in 
writing as aforesaid, at any time during the said term, convert the 
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premises, or any part thereof, into a shop, warehouse or place of 
sale of any hind dr description whatsoever. 

8, Covenant to cultivate a farm in d husbandlilce manner A (h) 

And also that he the said C. D., his executors, administrators, 
and assigns, shall and will from time to time and at all times during 
the continuance of the said term hereby granted, plough, dig, 
manure, and cultivate the said farm lands, tenements, hcredita- 
iiionts, and premises hereinbefore described, and expressed to be 
hereby demised, according to the best and most improved course 
of husbandry in that part of the country where the same are 
situated ; and also shall and will from time to lime and at all 
times, as aforesaid, preserve and keep all and singular the said' 
lands, tenements, hereditaments, and premises, iu a clean and 
biisbandlike condition, in all respects free from all nettles, thistles, 
and other noxious weeds, growing or to grow on the said lands 
and premises or any part thereof. And also sliall and will as 
often as there shall be occasion cut and make drains and ditches 
on such part of the said demised lands and premises as shall be of 
a wet and marshy nature, so as effectually to drain the same. 

9. Cotenant to keep a flock of sheep upon the farm^ and to fold them 

on (he premises. 

And also shall and will from time to time and at all times dur« 
ing the said term keep a flock of sheep ; and shall and 

will tether the same in a fair, proper and husbandlike manner on 
such part or parts of the said^ farm, lands, hereditaments, and 
premises as shall stand most in need of manure, except only 
during the last year of the said term hereby demised, when the 
same shall be tethered and folded on such part or parts of the 
same premises as the said A. B., his heirs or assigns, shall from 
time to time direct, and in default of such direction, then on such 
part or parts of (he said farm lands or premises, as shall most; 
want or require the same for the next crop. 

10. Covenant to fodder and Utter out neat cattle. 

And also shall and will from time to time, and at all seasonable 
times during the said term hereby granted, fodder and litter out 
all the hay, si raw, chaff’, and stover which shall yearly arise from 
or upon tlie said land and premises during the said term for the 
purpose of being converted into dung, with neat beasts and other 
cattle on some part or parts of the said demised premises. And 
slmll and will from time to time, and at all seasonable times, dur- 
ing the continuance of the said term lay, spread out, and expend 
in a husbandlike manner the manure and compost which shall be 
no made on such part and parts of the said farm lands and pre- 
mises hereby demised as slrali have most occasion for the same. 

11. Covenant to repair fences^ 8fC. in and about the farm. 

And aLo shall and will from time to lime during the term 
Uereby grafted make anew the quick uud other hedges, ditches, 

(«) Sec a«tc, S70. 
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and fences of or belon^inp; to the said premises, or such part and 
parts thereof as shall require to be new made in a good and lius- 
bandlike manner, and at proper seasons of the year, and ditch, bank 
izp, and fence the same hedges, and every of them, on either side 
according to the most approved mode of good husbandry ; and so 
as to protect and preserve all such young trees and woods, as 
shall t>e growing therein, from being barked, destroyed or in- 
jured bji^ cattle. And also shall and will at all times and from 
time to time during the said term foster and preserve the young 
trees, spires, and thrifts, and layers, and quicksets of all kinds 
standing, growing or being in or upon the said farm lands and 
jiremises or any parts thereof. 

12. Covenant not to lop or cut trees ^ except hy permission of lessor^ 
his heirs and assigns. 

And also shall not nor will at anytime during the said term 
hereby granted hew, fell, cut down, lop, top, stub up, or destroy, 
or cause or sutler to be hewn, felled, cut down, lopped, stubbed 
lip, or destroyed without the consent in writing of the said A. B., 
Ills heirs or assigns, any of the limber, timber like or other trees 
hereinbefore excepted, other than such as shall have been as- 
signed or appointed to him or them by the said A. B,, his heirs 
or assigns, for (he repair of the said premises or any part thereof; 
nor cut down any alders, willows, sallows, pollards, hazels, thorns, 
bushes, springs, quicksets, wood or underwood, which are now 
growing or being on the premises, save only and except for neces- 
sary repairs and fences to be allowed and set out by the said 
A. B., his heirs or assigns. And that in case any of the said ex- 
cepted trees or woods shall be so hewn, felled, cut down, lopped, 
topped, stubbed up or destroyed by the said C. D., his executors, 
administrators and assigns, or any of them, then and in such case the 
saidC.D., his executors, administrators, and assigns, or some or one 
of them, shall and will pay unto the said A. B., his heirs or assigns, 
the sum of /. of like lawful money as aforesaid, for every load of 
timber and wood, and the sum of ?. of like lawful money tor every 
young tree ofthe age of years and upwards, likely to become tim- 
ber, which shall be so hewn, felled, stubbed up or destroyed ; and so 
proporlionably for a greater or less number or quantity. Pro- 
vided always, that the said C. D., his executors, administrators 
and assigns, shall and may at all times during the said term have 
and take the underwood growing upon the said lands and pre- 
mises; and also lop the pollard trees, and trim the timber trees 
which have been heretofore lopped and trimmed, and the plash- 
ingsof the qiiickhedges, as and forestovers, and by way of house- 
bote, plough-bote, cart-bote and hedge- bote, , so as the same are 
taken in a husbandlike manner, and at all seasonable times of the 
year. And the said A. B. doth hereby for himself, his heirs and 
assigns, covenant, promise and agree to and with the said C. D., 
his executors, administrators and assigns, that he the said A. B., 
his heirs and assigns, shall and will, when and as often as he or 
they shall be thereto reasonably requested by the said.C. D., his 
executors, adiuinistrutors or assigns, or any of them, assign and 
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set to the said C. D.^ his executors, administrators and assigns, a 
proper and sufficient number of timber trees, or quantity of tim- 
ber from time to time for the reqtiisite repairs of the houses, 
buildings, floors, gates, stiles and fences upon the said demised 
premises. And in case the buildings on the said premises, or any 
part thereof, shall be destroyed or damaged by storm, winds, or 
tempest, (other than by lightning) he the said A. B., hrs heirs and 
assigns, shall forthwith with all due and proper speed at his and 
their own expense rebnild, repair and reinstate, or cause to be 
rebuilt and reinstated, the same as the case may require. 

13. Covenant not to plough ancient pastures. 

And also that he thesaid C. D. shall not nor will at any time dur- 
ing the said demise, plough, break up or convert into tillage, nor 
cause nor suffer to be ploughed, broken up or converted into 
tillage, any part of the meadow or pasture land hereby demised, 
which has not been in tilth for years last past, nor dig nor 
break up for brick, tiles, turfs, flags or any other purpose, the said 
arable land, or any other part of the said premises, (except as 
hereinafter mentioned.) And in case all or any part of the said 
meadow, pasture or other ground not in tilth as aforesaid shall at 
any time during the continuance of the said demise be ploughed 
or converted into tillage, or any part of the said arable lands and 
premises shall be ploughed, sowed, used or managed contrary to 
the covenants herein contained, and contrary to the true intent 
and meaning of these presents; or incase any part of thesaid 
demised premises shall be dug or broken up for brick-earth, or 
for any of the purposes aforesaid, then and in such 'case the 
said C. D., his executors, administrators and assigns, shall and 
will during the then remainder of the said term pay unto the said 
A. B., his heirs or assigns, an increased or further yearly rent or 
sum* of L over and above the said original yearly rent of L 

hereby reserved for every acre which shall be so ploughed or con- 
verted into tillage, or dug or broken up as aforesaid; or ploughed, 
sowed, used, or managed, otherwise than according to the cove- 
nants herein contained ; and so for a greater or less quantity than 
an acre, the same to be paid and payable at such times and in 
such manner as tlic said original rent is hereby made payable. 
Provided always, and it is hereby agreed and declared that for 
and notwithstanding any thing hereinbefore contained to the con- 
trary, it shall be lawful for tlie said C. D., his executors, admini- 
strators and assigns, at all times during the said demise to dig for and 
take any quantity of clay or marie out of any part of the said de- 
mised premises, as he or they shall judge proper, for the improvement 
of the lands hereby demised ; and also all such quantity ofgravel as 
shall be necessary to keep the roads in and upon the said pre- 
mises in good repair and condition : but not for sale, nor for 
the purpose of carrying any part of the same off the demised 
premises. 
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14. Covenard or agreement respecting the mode (^quitting 
the premises. 

And it IS Jiereby further agreed a»d declared and bptweerr 
t))a said parties to these presents^ and the said C. D* doth hereby 
for liiipself, his executors, administrators, pad assigns, covenant, 
proiiiise end agree to and^ with the said A. P., his heirs and 
assi|i|hs, (in manner following) that is to say, that be the said 
C. D., his executors, administrators and assigns, shall and will ip 
the last year. of the said terni hereby granted or expressed, or in- 
tended so to be, lay all the crops of corn, grain, or pulse to grow 
or arise upon or from the said demised premises or any part of 
them in such year in tlie barns, and stack or rick yards belonging 
thereto, and in the winter next after the end of the said term 
shall and will thrash out or cause to be thrashed out the samp 
upon the said premises, and leave ilie straw, chatF and fodder 
accruing therefrom in good condition on the said premises fof the 
benefit of the said A. B., his heirs and assigns, without requiring 
aiiy allowance or compensation for the same. And it is accord- 
ingly hereby agrecdaiul declared that the said C. D., his executors, 
adminis^trulors and assigns, shall for the purpose aforesaid have 
the use of the barus and stack or rick yards upon or belonging to 
the ti'aid premises until the day of May next after the end of the 
said term hereby demised as aforesaid* And also shall have and retain 
the use of the stable for horses, and a lodging for a servant over the 
same, during such time as last aforesaid. And the said C. D. doth 
hereby for himself, his executors, administrators, and assigns, cove- 
nant, promise and agree to and with the said A. B., his heirs pud 
assigns that he the said C. D., his executors, administrators, and 
assigns, shall and will at the end of the said term leave upon 
some convenient part of the said premises for the use and benefit of 
the said A.B., his hefrs and assigns, one full moiety or half part of 
the bay which shall arise from the said demised premises in the last 
year of the said term, he the said A. B., his heirs or assigns, allow- 
ing unto the said C. P., his executors, administrators or assigns, 
such a sum of money as the same shall be adjudged to be woi'tli 
by two indiilerent persons, one to be chosen by the said lessor, his 
heirs or assigns, and the other by the said C. D., bis executors, ad- 
ministrators, or assigns, or by an umpire orthirdperson^o be named 
by such two persons, in case of difierence between them : and also 
that he the said C. D., his executors, administrators, or assigns, 
shall and will before the day of in the last year of the said 
term carry' out and lay on upon such of the said demised pre- 
mises, as are to be sown with corn in the winter next after tbe 
expiration of the said term, all such part of the muck, dung and 
compost, which shall be made or produced on the premises within 
the last year of the said term, as the said A. B., hh heirs or 
assigns, shall direct. And also shall and will leave all the re- 
mainder of the said last year’s muck, dung and compost ,in the 
yards belonging to the said farm, messuage and premises hereby 
demised, turned up in heaps, in a proper and husbaiidlikc man- 
ner, for the use of the said A. B., his heirs or assigns, without 
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requiring anj allowance or conripen<;ation for the pnme. And it if? 
hereby agreed and declared that the said A. ri.,his heirs or assigns, 
or Ills or their lessees or lessee, ot* ineoming tenant or tenants, 
shall be at liberty at any time within the last summer season iiexf 
before the etid of the said terra hereby demised, to sow* such of 
the said demised premises with turnips, as shall be fit and proper 
to receive and grow the same; and also full liberty to hoe and 
weed the same at pleasure ; and free ingress, egress and regress 
with horses, carts, servants, and others for that piirporo; and 
that the said C. D., his eixecutors, administrators, and assigni^, 
shall not sailer any sheep or cattle to depasture thereon, or the 
same to be otherwise damaged or destroyed. And it is alse 
hereby agreed and declared, that it shall and maybe lawful forthe 
said A. his heirs and assigns, or his or their lessee or lessees^ 
or incoming tenant or tenants, in the said last year of the saief 
term hereby demised, to sow all such clover or grass seeds as he 
or they shall think proper, with the summer corn to be sown by 
the said C. D., his executors, administrators, and assigns; and 
also that he the said C. D., his executors, administrators, 
and assigns, shall and will harrow in such last mentioned seeds 
without any allowance for the same, and shall and will give at lea<:| 
one month's notice in writipg under his hand to the said A. 11.^ 
his heirs or assigns, of the time of sowing such summer corn aa 
aforesaid. 

15. Covenants by lessor to renew. 

1. To renew a lease for livesy or a lease dc tcrminahle on litcs. 

And the said A. lb doth hereby for himself, his heirs and as- 
signs, filrtlier covenant, promise and agree to and witli the said 
C. D., his heirs and assigns, (or his executors, administrators, 
and assigns”) (hat in case the said C. D., his heirs or assigns, 
(or his executors, administrators, or assigns”) shall upon 
the decease of any of tlte .said &c. hereinbefore named, as 
cesluis que vie \i\ the said lease hereby granted, excej>t the sur- 
vivor of them, be desirous to surrender tf»is prescMit lease for 
the purpose of taking a new lease for a furUn r Ule or lives in 
being, and shall within three calendar months next afier such 
decease nominate any person or persons in th.e room or tdoud of 
him or them who shall have so departed this liTe, nevi rihelo Ms not 
exceeding the number of the lives dropped, he the said A. B., hi^ 
heirs or assigns, shall and will at the costs unci charges of (lie said 
C. D., his heirs or assigns, (or his executor--, adniinistrators 
or assigns,”) and on payment of the sum of /. of such lauftil 
money as aforesaid by way of fine for such renewal make, exe- 
cute, and deliver to the said C. D., his heirs or as.ngns, (or bi» 
executors, administrators or assigns,”) a new and fVe^li h a-eofall 
and singular the premises hereinbefore described, for and during 
the joint lives of the survivor of the said <fcc. so natiicilas VtO} caatuis • 
que vie as aforesaid, and the lives of such person or persons 
the said C. D., his heirs or assigns, (or his (*s;ccutors, adminis- 
trators or assigns,”) shall have nominated us aforesaid under the 
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like covenantR) provisos, and agreements, as are herein contained^ 
excepting only tiiis present covenant for renewal. 

S. Covenant for renewal of a term of years. 

And the said A. B. doth hereby for himself, his heirs and as- 
signs, further covenant, promise, and agree to and with the said 
C.D., his executors, administrators and assigns, that in case the 
said C.D., his executors, administrators or assigns, shall be desirous 
of taking a new lease of the said premises after the expiration of 
tlie said term, and shall within six calendar months before the 
expiration thereof signify such his or their desire in writing, 
under his or their hand, he the said A.B., his heirs or assigns, 
shall and will, at or before the expiration of the said term, at the 
costs and charges of the said C. D., his executors, administrators 
or assigns, and on payment of the sum of L of such lawful 
money as aforesaid, by way of fine for such renewal, make, exe- 
cute and deliver, or cause to be made, executed and delivered, 
a new and fresh lease of all and singular the premises hereinbefore 
demised for a similar term of years, to commence from and. 
after the expiration of the present term hereby granted, at and 
under the like covenants, provisos and agreements as are herein 
coniained, excepting only this present covenant or agreement for 
renewal. 

16. JF^rov/so or condition of re-entry. 

Provided always and these presents are upon the condition, 

[1. Condition of re-entry on nonpayment of rent. (o)J+ 

That if the said yearly rent or sum of I, of such lawful 
money as aforesaid hereinbefore reserved, or any part thereof, 
shall be in arrear, and unpaid by the space of days next after 
any of the said days appointed for the payment thereof, or 

[2. On assignings Si‘C. without licence.] 

If the said C. D., his executors or administrators, shall without 
the consent in writing of the said A.B., his heirs or sissigns, 
assign, set over, underlet, or otherwise pari with the said pre- 
mises, or any part thereof. Or, 

[3. On neglect to insure against fire.] 

If the said C.D., his executors, administrators or assigns, or 
any of them, shall neglect or omit to make such insurance as afore- 
said. Or, 

f 4 . On hanhrupicys insolvency ^ cS’C.J 

If (he said C. D. shall commit any act of bankruptcy under 
any of the statutes now in force relative to bankrupts, so as that 
a commission shall be awarded and is sued thereupon, or shall take 
the benefit of the acts now in force relative to insolvent debtors^ 
or siiall make any compromise with his creditors for less than 20 
shillings in the pound, or shall suffer the said lease to be taken 
in execution by the sheriff under any writ of execution issuing 
outof any court of record in Great Britain, Ireland, or Wales. Or, 

(o) Sec ott/t*, 870. 
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[5. On commission of waste.] 

tf the saW C. D., his executors, administrators or assions, shall 
commit, or permit and siiiFer any spoil, destruction, decay or 
waste, in or about the said demised premises, or any part thereof, 
'lo the value or amount of /. of such lawful money as afore- 
said in any one year, and shall not effectually amend, repair or 
make satisfaction for the same, within one calendar month next 
after notice thereof in writing, given to him or llitun for tliat 
purpose, under the hand of the said A. B., his heirs or assigns. Or, 

[6. On breach of any covenant.] 

If the said C. D., his executors, administrators or assigns, 
shall neglect or fail to perform, or be guilty of any breach, non- 
performance, or non-observance of any of the covelmnts, clauses, 
provisos and agreements by him or them to be observed, kept 
and performed according to the true intent and meaning of the 
same respectively. 

Then and in every such case, or in any of such cases, it shall be 
lawful for the said A. B., his heirs and assigns, in and upon the said 
premises hereby demised, and every part thereof, to enter and to 
hold the same free and discharged of and from the said term or lease 
liereby demised, and of and from all and every the covenants, 
obligations, provisos and agreements hereinbefore contained. 

17. Proviso for determining the lease on si3C months'* notice. 

Provided always that if the said C. D., his executors, adminis- 
trators or assigns, shall be desirous to quit the said premises 
hereby demised, at the end or expiration of years of the 
said term, and of such his or their desire shall give six calendar 
months’ notice thereof in writing to the said A.B , his heirs or 
assigns, before the expiration of such years of the said term, 
then and in such case all arrears of rent being duly paid, and all 
the said covenants having been duly performed, or if the said 
A. B., his heirs or assigns, shall be desirous to retake possession 
of the same premises or any part thereof, at the expiration of the 
same years of the said term, and shall give unto the said 

C. 1)., his executors, administrators or assigns, six calendar 
months’ notice in writing before the expiration of such years 
of the said term, then and in cither of such cases the said lease 
^lerehy granted, and every clause,- matter or thing herein con- 
tuineJ, shall be void to ail intents and purposes, anything herein* 
before contained notwithstanding. 


IX. A LEASE OF A READY FURNISHED HOUSE. 

This indenture, &c. {as before.) 

Witnesseth fhat, &c. he the said A. B. hath granted, &c. unto 
the said C. D., his, &c. All that, &c. together with all the move- 
able furniture, goods, chattels, utensils and things, in or upon the 
said premises, or any part of them, or l>elonging to the same 
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specified in the inventory or Bcliedulo annexed to these presents. 
And all houses, &c. To have and to hold, See. (then proceed as in 
other leases^ and after the covenant to leave the premises at the end 
of the term (p) add). And also that he the said C. D., his executors, 
adOiinistrators and assigns, shnii and will in like manner as afore- 
said leave, snrrender and vicld up to the said A. B , his executors 
and administrators, all and singular the said moveable furniture, 
goods and things het^inbefore mentioned, and described in the 
said schedule hereunto annexed at the end or expiration of the 
said term of yearsj^r other sooner determination of the 
present demise in the same plight and condition in which the 
same now are (reasonable use and wear thereof only excepted,) 

In witness, &c. 

Add the schedule or inventory to which the preceding inden- 
ture refers; the schedule need not be signed by the parties. By 
stat. 55 Geo. III. c. ISi. Sched. Part 1., if the inventory be sepa- 
rate and distinct from the lease, and is not indorsed or annexed, 
it is subject to a stamp duty of 11. 6s., and a further progressive 
duty of 1/. 5.9., after 2 1 GO words for every entire quantity of 1Q80 
words, over and above the first 1080 words. 


X. A BUILDING AND ItEFAIillNG LEASE. 

This indenture, &c. 

Whereas it hath been agreed by and between the said parties 
to these presents that the said C. D., his executors, adminis- 
trators or assigns, shall at his and their own costs and charges 
pull down the messuages, houses and buildings hereinafter men- 
tioned, and lay out the sum of /. in the erecting, building and 
finishing other new good and substantial messuages* 

or houses in the place and stead of such houses and buildings so 
to be pulled down as aforesaid. 

Now this indenture wilnesseth, that in consideration of (he 
said agreement, and also in consideration of the sum of 5s. of 
lawful money of Great Britain, in hand paid to the said A. B., 
by the said C.D., at or before the scaling and delivery of these 
presents, the receipt whereof is hereby acknowledged, He the 
said A. B. hath bargained, sold, demised, leased, and to farm let, 
and by these presents doth, &c. unto the said C, D., his exe- 
cutors, administrators and assigns, All that, &c. (descrihing the 
prernises^^ And all houses, &c. (general words as before)^ To have' 
and to hold the said houses and premises with their appur- 
tenants, for and during the term or space of years at a pepper 
corn rent, in order and to the intent that he the said C. D., hb 
executors, administrators or assigns, or some or one of them, may 
and shall within the said space of time, at his and their own proper 
costs and charges, pull down and demolish all and every the said 
messuages, tenements and bu^^dings now standing, or being on 
the said piece or parcel of ground hereby demised, and may and 
shall in the room and place thereof, at his and their like costs and 
charges, erect, build and finish new, good and substahliul 

(jf/) Sec iiwfe, 871. 
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or messunges, in conformity with (be honses in (ho isanve 
street or row, together with stables, cellars, oujtlioiises, and othei^ 
eonvonionces usual in such bouses or buildings^ in a good, strong 
and workmanlike manner. 

And he the said C. D. doth hereby for himself, his executors, 
administrators and assigns, covenant, promise and agree to and 
with the said A. U., his heirs and assigns, in manner following: 
ftbat is to .sa\) that he the said C. D., hii: executors, adminis- 
trators or assigns, or some or one of them, shall and wdll at his 
and their own proper costs and chargep^^nll down, or cause to be 
pulled down, ail the said messuages, houses and buildings herein- 
before descrilied, situate, standing or being upon the said pi^e or 
parcel of land hereby demised during the said term; and shall and 
will within the same term, at his and tlmir like costs and charges, 
erect, build and iinish, or cause to be erected, built and finished 
new, good and substantial messuages or buildings, with 
stables, cellars, outhouses, and oilier conveniences usually attached 
to such huilclings, with good and substantial materials, in a good 
and workmanlike manner, in tlie place and room of the said mes- 
suages or buildings so to be pulled down as aforesaid, and in con- 
formity with the liouses in the same row or street; and shall and 
will completely finish and render habitable the said messuages or 
buildings so to be erected ; ana also shall and will at his and their 
own proper costs and charges make or cause to be made a good 
and sound drain inches at least in diameter, to (he satis- 

faction of the commissioners of sewers of the district in which the 
said houses or buildings shall be situate, in front of the same 
messuages or biiildiiigs, as and for a common sewer thereto; and 
also shall and will set up iron rails or palisadoes before the front 
of each of the said incssnages or buildings, at a convenient dis- 
tance from the same, so as to range in a straight line with the 
iron rails already set up in front of the houses heretofore erected 
in the said row and street ; and also shall and will pave a con- 
venient footway or passage, corresponding with the footway or 
passage in front of the said other houses in the said street; and 
also that he (be said C. D., Iiis executors, administrators and 
assigns, shall and will lay out and expend, in and about the said ' 
messuages, erections and biiiiilings so to be erected and completed 
as aforesaid, the full sum of L of such lawful money asaforesaitl 
at the least, and ju oduce to the said lessor, his heirs or assigns, or his 
or their surveyor, proper vouchers and evidences of the workman- 
ship thereof for the same, so that it may satisfactorily appear (fiat the 
said sum has been so expended, and the said messuages and build- 
ings completed in the manner hereinbefore expressed. A nd further 
that he the said C. D., his executors, administrators and assigns, 
shall and will at his iind their like co^ts and charges as aforesaid, 
build if necessary the parly walls on all sides of the said new 
messuages, erections or buildings so to be erected as aforesaid; 
"and •^tler the same are so erected eand built, that ho the said 
C. D., his executors, administrators and assigns, {.hall and will 

C ermit and suffer any or all of the tenants of him the said A. B., 
is heirs and assigns^ to make use of such party walls, w ithout 
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rrnderin^’' on paying any compensation for the same; And the 
said C, ft. doth in thi manner aforesaid covenant, promise and 
agree, that he the said C. D*, his executors, administrators and 
assigns, shall and will, from and immediately after the comple- 
tion of the said messiitrges or buildings so to be erected as afore- 
said, and from time to time, and at all times during the said term 
hereby granted, at his and their own costs and charges, keep and 
support the same ^pd every part thereof in good and sufficient 
repair; and the same premises and every part thereof, with the 
appurtenances so being.^well and sufiicientiy repaired, sustained 
and maintained at the ilhd or sooner determination of the said 
term, shall and will peaceably and quietly deliver up to Ite said 
A- B., his heirs and assigns (add the other usual covenanls.y"^ 

And it is hereby further agreed and declared by and between 
the said parties hereto, and the said C. D. doth hereby for him- 
self, his executors, administrators and assigns, covenant, promise, 
and agree to and with the said A. B., his heirs and assigns, that 
he the said C. D., his executors, administrators and assigns, shall 
and will, if required by the said A. B., his heirs or assigns, by any 
note in writing signed by him or surrender and yield up 

these presents, and the lease or term hereby granted, and all his 
and their interest in the said building so to be erected as afore- 
said; and in lieu thereof accept of several leases for each of the 
said messuages, Iioiisos or buildings so to be erected as aforesaid, 
for the term of years in each such lease, at the yearly rent 

©f A resj-ectively ; and under and subject to the usual cove- 
nants, agreements and conditions inserted in leases of a like 
nature. And he the said A, B. doth hereby for himself, his heirs 
and assigns, covenant, promise and agree to and with the said 
C. D., his executors, administrators and assigns, that he the said 
A. B., his heirs and assigns, sliaii and will on a like demand in 
writing, signed by the said C. D., his executors, administrators 
or assigns, during and previous to the expiration of the said term 
hereby granted, and upon such surrender being made as aforesaid^ 
grant, execute and deliver such leases as aforesaid to the said 
C. D., his executors, administrators or assigjis ; which said leases 
shall be made and prepared by the attorney or agent of the said 
A. B., his heirs or assigns, at the sole costs and charges of the 
said C. his executors, administrators or assigns. 

In witness, &c.. 


XT* an UNDKRLrcASR hj/ a lessee for years. — 7"he underlessee 
rruproxements : xoith a covenant to renew the under- 
lease upon a renewal of the original lease. 

* ■ 

This Indenture, 

Whereas by an indenture of lease, bearing date the day 
of , and made or expressed to be made between X. Y., 

therein described of the one part, and the said A. B. of the 
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oilier part ; (lie Raid A. B. is posseRsed of or entliled to the lands^ 
tenements and hereditaments hereinafter " described, with their 
appurtenances, for and during the residue of a ts^rm of years 
therein now to come and unexpired. 

And whereas the said A. B. hath laid out divers sums of money 
amountin<r in the whole to the sum of /. in improving the same 
lands, hereditaments and premises. 

And whereas the said A. B. hath agreed^^o demise the said 
lands, hereditaments and premises to the said C. D. for all the 
residue of the said term of yeats,^ 4 low to come and unex» 
pi red, except one month previous to aM before the end of the 
said term, and in consideration thereof the said C. D. hath agreed 
to pay to tlie said A. B. the sum of /. in recompeiice and towards 
satisliiction for the expense of the improvements so made by the 
said A. B, as aforesmd. 

Now this indenture witnesseth, that in pursuance of the said 
agreement, and in consideration of, &c., he the said A. B. hath 
demised, leased and to farm let, and by these presents doth, &c,, 
unto the said C. D., his executors, administrators and assigns, 
All that, &c., and all houses, &;c. To have and to hold the said 
premises, with their appurtenances, nnto the said C. D., his exe- 
cutors, administrators and assigns, for and during* the rest and 
residue of the said term of years so created by the said 

recited indenture, of the day of now to come and un- 
expired. Saving nevertheless, and except one month previous and 
at the end of the said term. Yielding and paying, &c. {Usual 
covetianls : after the covenant for quiet cnjoymenl add) And 
further, that in case he the said A. B., his executors, adminis- 
trators or assigns, at any time hereafter during the said term 
hereby granted to the said C. D., his executors, administrators and 
assigns, shall take any now lease of the said premises hereinbefore 
described from the said X. Y., his heirs or assigns, then he the 
said A. B., his executors, administrators or assigns, shall and will 
make a new lease thereof to the said C. D., his executors, adminis- 
trators or assigns, or to such person or persons as he or they shall 
appoint, for and during the term of such new lease so to be 
obtained from the said X. Y., his heirs or assigns, saving always 
and except a month or thereabouts, previous to and at the end of 
the same, at and under the same yearly rent as that hereinbefore 
reserved, without any line or foregift; and under and subject to 
the same covenants, conditions and. provisos as are contained i a 
these presents, this present covenant for renewal only excepted. 

In witness, 


XII. LEASE under the stal. 32 Hen. VJII. hy a hushand seised iu 
right of his wife^ and his zetje. 

This Indenture, &c., between A. B., of, &c., and C., Iiir wife, 
of the one part, and D, E., of, .&c., of the other parb 

3 It 2 
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Whereas the said the wife of the said A. B., is seised of of 
entitled U) an estate of inheritance in feesimpleof and in th<? farnriy 
lands, tenements and hereditaments hereinafter described, and 
intended to be hereby demised. And the said A. B. is seised of 
the same premises during the coverture, in her right. 

And whereas the said A. B. hath agreed to demise (he said farm, 
liereditameiits, and premises to the said D. E. for the term of 
twenty-one years, at the rent, and under and subject to the cove- 
nants and agreements hereinafter reserved and contained. 

Now this indenture witnessetb that in pursuance of the said 
agreement, and also in consideration of the rent and covenants 
hereinafter reserved and contained on the part of the said P. E., 
his executors, administrators, and assigns, to be paid, observed, 
and performed; and also in consideration of tlie sum ofbs. of lawful 
money of Great Britain, in hand paid to the said A. B. by the 
said C. D. at or before the sealing and delivery of these presents, 
the rei eipl whereof is hereby acknowledged, he the said A. B. and 
C. his wile have, and each of them hath bargained, sold, demised, 
leased, and to farm let, and by these presents, do, and each of them 
doth, &c. unto the said 1). K., his executors, administrators and 
assigns, all, &c. And all houses, &c. To have and to hold the 
said premises, with their appurtenances, unto the said D. E., his 
executors, administrators, and assigns, for and during and until 
the full end and term of twenty-one years now next ensuing from 
the day of the delivery of these presents ; yielding and paying for 
the same } early and every year during the said term unto the said 
A. B. and C. his wife, and her heirs and assigns, the yearly rent 
or sum of 1. at the four usual feasts, or rent-days, in every 
year, ^7S., &c. ; the first of such payments to be made on the first 
of such days (hat simll occur after the delivery of tliese presents* 
(Add the mual covenants^ with the variation A. B. and C. hij> 
wife, and her heirs and assigns, ’’ instead of A. B., his heirs 
and assigns.”) 

In witness, &c. 

(L.S.) A. B. 

(L. S.) C. B. 

(L. S.) D. E. 

Alleslfition. 

Signed, sealed, and delivered by the^ 
said A. B., and sealf?d by the saidf 
C. his wife, in the presence of us^ 
whose names are undcrwrilieii, j 

Jj. M. 

N. O. 

P. Q. 


XIII. A i^EASE under a power to lease for iweniy-one years 

at rack-rent- 

This Indenture, &c. 

Whereas by, indentures of lease and release, bearing date re- 
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isj>ecl!vcly the and days of , Iho release heinff 

t‘xpressed to be made between, &c. ; the lands, tenements, and 
hereditaments hereinafter described were appointed, conveyed 
and assured unto the said A. B. for life, witj^ remainders over in 
the usual manner of strict sellleiiieiitH ; anf iri and by the same 
indenture of release a power w'as reserved to the said A. B. to 
make leases of the same premises, or any part thereof, for the 
term of twenty-one years, in possession and ifot in reversion, nor 
Ijy way of a iuturc interest, at the best and most improved i*ciit 
which can begotten for the same, withoiit taking any fine, pre- 
mium or foregift; and so that in every such lease there be con- 
tained ft condition of re-entry on nonpayment of the rent to be 
thereon rt^served by the space of twenty-one days next after tl;e 
same shall become due and payable; and so that the lessee or 
lessees to whom such lease shall be made seal and deliver a 
counterpart thereof, and so that no such lessee be dispunishable 
lor W'aste. 

And whereas the said A. B, hath agreed to demise the said 
premises by virtue of and according to the said recited power so 
reserved to him as aforesaid, the said lands and premises herein- 
after described, to the said C. D. at the yearly rent of L 

being the best and most improved rent which can be gotten for 
llio same, witliout any fine, proiiiium or foregift, and under and 
subject to the covenants, conditions and agreements hereinafter 
contained. 

Now this indenture witncssolh that in pursuance of the said 
agreement, and in consideration of the rent, covenants and con- 
ditions hereinafter reserved and contained, by and on the part of 
the said C, D., bis executors, administrators ar*d assigns, to be 
paid, kept, observed and perfortned; he the said A. B., ir pursuance 
of the power or authority given or reserved to him in and by the 
said recited indenture of release, and by force and virtue tltcreof, 
and of every other power and authority to him given or reserved, 
in him vested or in any wise enabling him in this behalf, hath 
directed, limited and appointed, and by tliis present deed or in- 
strument in writing dotli direct, limit and appoint that the lands, 
tenements and Ii{3reditiimer.ts hereinafter descril)ed, and intended 
to be hereby demised, uilb tiie appurtenances, shall hencefortli 
remain, continue and be to the use of the said C- I)., his executors, 
administrators and assigns, for and during, and unto the full end 
and term of twenty-one years. 

And this indenture further witnesseth that in pursuance of (he 
said agreement, and for the coiHideratioiis aforesaid, he the said 
A. B. hath granted, demised, leased and to farm let, and by these 
presents doth, &c. unto the said C. D., his executors, adminis- 
trators and assigns, all that piece or purees! of land, and all 
houses, &c. To have and to hold the said land and premises, 
with their appurtenances, unto the said C, D., his executors, 
administrators, and assigns, from henceforth for and during, and’ 
unto the full end and term of twenty-one years now next ensuing. 
Yielding and paying during the isaid term yearly and every year 
the sum of 7. at the four usual feasts or rent days in each 
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&c. the first of sucli payments to be made on the first 
of such days that shall occur after the sealing and delivery of these 
presents* (Add the cotenants and the condition of re-entry in 
pursuance strictly of Jhe power i and then the following :) 

Provided always, and it is foreby further agreed and declared 
by and between the said parties hereto, that in case these presents 
shall by any mistake or inadvertency be not pursuant to the said 
recited power, or become void by any other means as an appoint- 
ment under the said power, or any other power vested in the said 
A. B., or enabling him in this behalf; then and in such case these 
presents and the term or interest expressed, and intended to be 
granted thereby, shall nevertheless be good, and shall take effect 
out of the interest of the said A. B. in the said lands and premises 
hereby demised, as if no such appointment in pursuance of such 
power had been made. 

In witness, &c. 

(L.S.) A.B. 

(L. S.) C. D. 


Signed, sealed and delivered in the 
presence of us whose names are 
underwritten. 

L.M. 


N.O. 


XIV. FOiiM OF LEASE («) in schcdulc D. of the statute 52 Geo. 
III. c. Itil. intituled An Act to enable his ^lajesty to grunt 
leases under certain circumstances.'*^ 

These are to witness, that in consideration of the annual rent 
or sum of 1. hereinafter reserved to be paid by X. Y., of, 

&c. the commissioners of his Majesty’s woods, forests and land 
revenues, (or the surveyor-general of his Majesty’s woods and 
fore^s, as the case may be) by the authority of the lords commis- 
sioners of his Majesty’s treasury, for and on behalf of his Majesty 
doth (or do) by these presents grant, demise, lease, and to farm let 
to the said X. Y., his executors, administrators and assigns, all, &c. 
(describe the parcels of land ) ; to have and to hold the said parcels, 
&c. here^yldcmised, and all benefit and advantage thereto be- 
longing litiiohim the said X, Y., his executors, administrators and 
assigns, for and during the term of years ; yielding, and pay- 
ing by half-yearly payments to the said surveyor-general or to the 
said commissioners for the time being the annual rent or sum of 
L In witness whereof the said and the 

said X* Y« have hereunto set their hands and seals this 
day of in the year, &c. 

Witness (L. S.) 

L. M. (L. S.) X. Y. 


^ (i(^ See ant€^ 94. 
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XV. FOim OF LEAAF: of T1TIIE8 IN IKELAND ACCORDING TO 
TUB LATE STATUTE 3 GeO. IV. <3. 125. S. 17.(6) 

TIiIe indenture made the of between 

A. B., {the Icswr of the lUhcs) of i of the one part, and 

C. D. (or C, D.. and E. F.,J (the person or perspns beneficial y 
interested in the land as the case mat/ be^ to whom the said leases 
is to be made), of the other part. VVhereas the said C. D., [<»r 
C. D. and E. P., as iJte case may 6^^] is for arc] entitled to all 
that and those {here describe the lands \ situate, lying and being in 
the parish of [//* o;?^J barony of and county of 

tor the term of years, or for and during the life for 

iives] of {here set out the lcssce'*s InicresQ ; and whereas the said 
lands are subject to the payment of tithe or half or other portion of 
tithe to the said A. B. and his successors, [ here set out in zohat right 
they are cniUted to the said tithe or half or other portion of /z7/)r.j 
And whereas the said A. B , (with the consent of II., patron, 
iSiTc. and J. K., ordinary, &c. ns the case may he^ testified by 
indorsement on this present indenture) hath agreed to demise the 
said tithe or half or other portion of tithe of the said lands, ac- 
cording to (he statute in such case made and provided, on the 
terms hereinafter contained. Now this indenture witr.esseili 
that the said A. 11., for and in consideration of the rents and cove- 
nants hereinafter contained, hath demised, granted and jct, anti 
by tliese presents doth demise, grant and set all and every the 
said tithes or half or other portion of tithes, so payable to tiie 
said A. B. and his succe.'^sors, out of the said lands, and every 
part and parcel thereof, to have and to hold the same to the said 
C. D., [or to the said C. D. and E. F., the case may or to 
his for iheirj heirs, executors, administrators and assigns, being 
occupiers [or owners] of the said laiid, from the first day of May 
last past, for next coming as the case may 6cJ for and during and 
unto the full end and term of years {addingy if the uilcrcst 

of such lessee shall be for a life or lives not rcncwablcy these zeordsy 
to wity provided the said life or lives or any of them {as ike case 
maybe) shall so long continue.”] And the said C. D.jj or C. D. and 
E. P., as the case may be] in consideration thereof, hath given and 
granted, and by these presents doth give and graiU unto the said 
A. B. and his successors, one yearly rent or sum of clear of 
all taxes, charges, assessments and impositions, tO' be issuing out 
of ail that and those the lands and tenements aforesaid, to iiave and 
to hold the said yearly rent or sum of to the said A. B. 

and his successors from l»ic first day of May aforesaid, for and 
during (he continuance of the demise so made, to the saiii C. D. 
for C. 1>. and E. F., as the case may be] as aforesaid, the said 
yearly rent or sum to be paid ami payable by two equal half- 
yearly payments on every first day of jSfovember and first day of 
May during the said term. And furiher the said C. 1). for C. D. 
i;:Hl E. F., as the case fuay be] doth [or do and each of them doth] 
graiU and agree to and with the said A. B- and his successors, that 

(A) Sec etiie 831. 
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in ca8€ the said yearly rent, or any gale or part thereof, shall at 
any time be due and unpaid by the space of three calendar monthf^ 
after any of the said days of payment thereof, then and in every 
such case it shall and may be lawful to and for the said A. B. and 
his successors into thoi^aid lands and tenements, or any part or 
parts thereof, to enter and distrain, and the distress and distresses 
there found to take, lead, drive, carry away, sell and dispose of, ac- 
cording to law, for the recovery of the sum or sums to them due, 
and (he reasonable costs of so recovering the saitie. And it is 
hereby further agreed by and between the said parties, that in case 
the said rent, or any gate thereof, shall be due, behind and unpaid 
for the space of three calendar months next after any of the said 
gale days respectively, then and in every or any such case the 
said demise hereinbefore contained, and every part thereof, shall 
at the election of the said A. B. and his successors, but not other- 
wise, be and be deemed and taken to be null and void to ail intents 
and purposes from the said gale day. And in such case it shall and 
may be lawrul to and for the said A. B. and his successors to take 
and receive all and every tithe, or half or other portion of tithe, 
of the growth, produce or increase of the said lands oi\of any part 
thereof, which shall have been severed since the day from which such 
lease shall be so void, or to proceed for or in respect of the sub- 
traction thereof, in the same manner in all respects as if this lease 
liad not been made. And the said C. D., for himself, liis heirs, ex- 
ecutors, administrators and assigns, doth hereby covenant, promise 
and agree to and with the said A. B. and his successors that he the 
said C. D., his heirs, executors, administrators and assigns, or some 
of them, shall and will from time to time hereafter well and truly 
pay or cause to be paid unto the said A. B. and his successors the 
said yearly rent or sum of at the days and times herein- 

before mentioned for the payment thereof j by even and equal por- 
tions as aforesaid, [or the said C. D. and E. F. do respectively 
for themselves, their heirs, executors, administrators and assigns, 
covenant, promise and agree to and with the said A.B. and his 
successors, that they will respectively from time to time hereafter, 
when and so long as their interest shall continue to be, or shall 
become vested in possession, well and truly pay or cause to be paid 
to the said A. B. and his successors the said yearly rent or sum of 
by equal and even portions as aforesaid.] In witness 
whereof the parties aforesaid have hereunto set their hands and 
seals the day and year first above u rilten. 
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TIL X^RECEDENTS OF ASSIGNMENTS. 


I. ASSIGNMENT OF A LEASE FOR LIVES, BIT LEASE AND 

RELEASE. 

L Bargain and sale for a year* 

This Indenture, &c. 

Witnesseth that the said A.B. in consideration of 5.9. of lawful 
money of Great Britain, to him in hand paid by the said C.D., at or 
before the sealing and delivery of these presents, (the receipt where- 
of is hereby acknowledged) hath bargained and sold, and by these 
presents doth bargain and sell unto the said C. D., his executors, 
administrators and assigns, all those, &c., and all houses, &c.,an<l 
all the estate, right and interest in the same, which the said A. B» 
now hath by virtue of an indenture of feollrnent bearing date, &c. 
and of livery made in pursuance thereof, to have and to hold the 
said messuages, lands, hereditaments and premises with their ap- 
purtenances, unto the said C. D., his executors, administrators 
and assigns, from the day next before the day of the date of these 
presents, for and during and unto the full end and term of one 
whole year thence next ensuing, and fully to be complete and 
ended; yielding and paying therefore the rent of one pepper-corn 
at the expiration of the said term, if the same shall bo lawfully 
demanded, to the intent and purpose that by virtue of these pre- 
sents, and by force of the statute for transferring uses into pos-^ 
session, the said C. D. may be in the actual possession of the same 
premises, and may thereby be enabled to accept and take a grant 
and release of the freehold and reversion of the same premises, 
and of every part and parcel thereof, to the said C. D., his heirs 
and assigns, by another indenture already prepared, and intended 
to be dated the day ftext after the date hereof. 

In witness, &c. 

2. The Release, 

This Indenture, &c. between A. B. of, &c. of the one part and 
C. D. of, &c. of the other part. 

Whereas by indenture bearing date, &c. and made or ex- 
pressed to be made between X. Y., ot^ &c. of the one part and the 
md A. B. of the other purt, and by livery of seisin made in pur- 
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tniance thereof, all, &c. {describe the premises as in the original 
lease leaving out the ^emral words) with their appurtenances, 
were demised to the satd A. B*, bis heirs and assigns, for and dur- 
ing natural lives of, See. therein named who are all now living. 

And whereas the said A. Bw hath contracted to sell all his 
Instate and interest in the said premises to the said C. D. at and 
ibi^i^tthe price or sunoi of 

Now this indenture witnesseth that in pursuance of the said con-* 
tract and in consideration of the sum of /. of lawful money of 
Great Britain and Ireland, current in England, in hand paid to 
the said A. B. by the said C* D., at or before the sealing and de- 
livery of these presents, the payment and receipt of which said 
sum of /. he the said A. B, doth.hereby acknowledge, and of 
and from the same and from every part iliereof doth acquit, release 
and discharge the said C. D., Iiis heirs, executors, administra- 
tors and assigns for ever, by these presents he the said A. H. hath 
granted, bargained, sold, aliened, released, and confirmed, and by 
these presents doth grant, bargain, sell, alien, release and confirm 
unto the said C. D. (in his actual possession, now being by virtue 
of a bargain and sale to him thereof made by the said C. D. in 
consideration of bs. in and by an indenture bearing date the day 
next before the day of the date of those prescuits, for the term of 
one wlmle y^ear, commencing from the day next before the day 
of the date of the same indenture of bargain and sale and by force 
of the statute for transferring uses into possession,) and to his 
heirs, all those, &c. together with all houses, &c., and all liic 
estate, right, title, interest, use, trust, property, claim and demand 
whatsoever of him the said A. B., of, in, to, or out of the said 
messuages or tenements, lands, hereditaments and premises, 
hereby granted and released, or intended so to be, and every of 
them, and every part and parcel thereof, together with the said, 
recited indenture of lease, and such other deeds, evidences and 
writings, as relate to or concern the premises expressed to be 
hereby assigned, now in the custody or power of the said A. 15., 
or which he can procure without suit at law or in cipiity, to have 
and to hold (he said lands, tenements, hereditaments and premises 
hereinbefore expressed, to be hereby released and assigned with 
« their and every of their appurtenances, unto and to the use of Ihe 
said C. D., his heirs and assigns, for and during the lives of the 
said, &c. subject nevertheless to ihe payment of the rent and per- 
formance of the covenants, conditions and agreements in and !)y 
the said recited indenture, of the day of reserved 

and contained, and on the part of (he said C. D,, his heirs and 
assigns, to be paid, kept, observed and performed. (Add corc- 
nanls for title, further assurance and quiet cnjoymcnl, and other 
usual covenants.) (b) 

Note. If the vendor seized of ihe freehold estate in right of bis 
wife, and it is intended to pass her interest ubsoluteh/, there should 
be a covenant to levy a fine sur concessit, and the recitals and coxc^ 
nants for title should be shaped accordingly. 

(ft) Sco tiic iuDiw 
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Form of covenant to levy a fine sur concessit. 

And for the ^ore eflTectually and satiaractorily conveying^ and 
assuring the said hereditaments and preihises hereinbefore ex«‘ 
pressed, to be hereby released and assigned to the said C. D., his 
heirs and assigns, during the lives of the said, &c. as aforesaidy 
free from all charges and incumbrances, and particularly from all 
right and title, of or in the said the wife of the said A, B,, 

he the said A. B. doth hereby for himself, his executors and ad- 
ministrators, and also for the said his wife, covenant, 

promise and agree, to and with the said C. D., his heirs and as- 
signs, that they the said A. B. and his wife, or her heirs, 

shall and will at the proper expense and charges of the said A. B., 
his executors or administrators, well and duly acknowledge and 
levy, or cause to be acknowledged and levied unto the said C. D., 
his heirs and assigns, before the justices of his Majesty’s Court of 
Common Pleas at Westminster (or at the next great session,’^ 
or general sessions,” to be boldcn in and for the said county 

if in Wales or counties palaline^^) one or more fine or fines sur 
toncesscrunt^ of all and singular the messuages, lands, tenements 
end hereditaments hereinbefore expressed, to be hereby assigned 
and released, or intended so to be. And it is hereby agreed and 
declared by and between the several parties to these presents, and 
they do hereby direct that the said fine or fines shall be and 
enure to the use of the said C.D., his heirs and assigns, for and 
during the lives of the said, &c. hereinbefore named, and the life 
of the survivor of them, according to the true intent and meaning 
of these presents, freed and discharged of and from all right and 
title of the said the wife of the said A. B., or her heirs, 

in or to the same hereditaments and premises, or any part thereof 


IL assignment of a lease for 99 years determinable on three 
lives; the consideration to be paid in slock in the public funds. 

This Indenture, &c. 

Whereas by indenture of lease bearing date, &c. and made 
between, &c. all those, &c. {descrihmg the premises as in the dri^ 
ginal indenture^ but omitting the general loords^) with their appur- 
tenances, were demised unto the said X. Y., for the term of 99 
years determinable on the lives of, &c. hereinafter named, who 
are now all living. 

And whereas by mesne assignments and other acts, good and 
available in law, and lastly by an indenture bearing date the &c. 
and made or expressed to be made between, &c. the said heredita- 
ments and premises hereinbefore described, and comprised in the 
said recited indenture of lease, were assigned and conveyed to 
;!ie said A. B. for all the rest and residue of the said term of 99 
years so determinable as aforesaid, then to come and unexpired* 
And whereas the said A. B. hath contracted to sell the same 
premises, and all his right and interest therein, to the said C. D., 
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in consideration of the transfer of 1. 3 per cent. Bank Con* 
solidated Annuities. 

Now this indenture witnesseth that in performance of the said 
contract, and also in consideration of the capital sum of L 
3 per cent. Bank Consolidated Annuities, this day well and truly 
transferred by the said C. D. into the name and for the benefit of 
the said A. B., in the books of the Governor and Company of the 
Bank of England, the transfer of which said sum of /. 3 per 
cent. Bank Consolidated Annuities the said A. B. doth hereby 
acknowledge, and of and from the same, &;c. (If) He the said 
A.B. hath granted, bargained, sold, assigned, transferred, and 
set over, and by these presents doth, &c. unto the said C. D., his 
executors, administrators and assigns, All the said messuages, 
hereditaments and premises hereinbefore described and comprised 
in the said first recited indenture of lease bearing date, &c. with 
all and singular the rights, members and appqi;lenunces to the 
same belonging, or therewith usually or now holdcn, occupied 
and enjoyed, And all the estate, &;c. And the said indenture of 
lease first hereinbefore recited, And all other deeds, &c. To have 
and to hold the said messuages, hereditaments and premises, 
with their appurtenances, unto the said C. 1)., his executors, ad- 
ministrators and assigns, from iiencefort]) for and during all 
the rest, residue and remainder of the said term of 99 years 
granted in and by the said hereinbefore first recited indenture of 
the day of yet to come and unexpired, if the said, &c. 
or the survivor of tliem^ shall so long live. Subject neveiiho 
less to the payment of the rent and observance of the cove- 
nants, conditions and agreements in the said first recited indenture 
of leases reserved and contained, and on the lessee’s part to be 
paid, observed and performed. (Add the usual covaianh,) (c) 

la Witness, &c. 


III. ASSIGNMENT of a lease for 21 yearSj after a sale hij auction. 
This Indenture, &c. 

Whereas by an indenture of lease bearing date, &c. and made 
between, &c. x\ll those, &c. (describe the parcels as in the original 
iease^ omitting the general zcords) with their appurtenances, were 
demised to the said A. B. for the term of 21 years, (d) 

And whereas all the estate, right and interest of the said A. B., 
in the said messuages, hereclituments and premises, in by ami 
under the said recited indenture of lease, were put up to sale by 
public auction, at, &c. on the tlay of now last past, 

when the said C. 13. w'as declared to be the highest biddc*r or pur- 
chaser thereof, being the lot No. in the printed particulars of 

sale thereof, at the^ sum of and thereupon paid into the 

hands of the auctioneer at such sale the sum of L by way of 
deposit, and in part of the said purchase money, conformably to 

(*) See SSO. See form of recital of lacsno 

(c) Sec ac\l page. a^igiiincnls ia Ibc Iasi prcccdciU. 
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llie conditions of sale contained in the said printed particulars 
tliere exhibited. 

Now this indenture witnesseth that in pursuance of the said 
contract by public auction, and in consideration of the said suni» 
of L paid by way of deposit, and in part of the said purchase 
money or sum of L And also in consideration of the sum 
of /, in hand paid to the said A. B. by the said C. D., at or 
before the s'ealin^ and delivery of these presents, the receipt 
whereof the said A. B. doth hereby acknowledge, which said two 
sums of /. and /. amount in the whole to the said purchase 
money or sum of I, of and from which, and every part of 
which, he the said A. B. doth acquit, &c. He the said A. B. 
hath granted, bargained, sold, assigned, transferred and set 
over, and by these presents, doth, &c. unto the said C. D., his 
executors, administrators and assigns, all the said messuages, 
lands, hereditaments and premises comprised in the said indenture 
of lease, with their appurtenances, And all the estate, &c. And 
the said indenture of lease of the said day of , And 

all other deeds, &c. To have and to hold the said hereditaments 
and premises hereinbefore described and expressed to be hereby 
assigned, with all and singular their appurtenances, for and during 
all the rest and residue now to come and unexpired of the said 
term of SI years, so created by the said indenture of lease as 
aforesaid, nevertheless under and subject, &c. {add the usual 
coxenanls). 

In witness, &c.. 


IV. COVENANTS. 

I, Cotenant for iillc^ 

And llie said A.B. doth hereby for himself, his heirs, exe- 
cutors, administrators and assigns, covenant, promise and agree 
to and with the said C. D., his heirs, executors, administra- 
tors and assigns, (or ‘‘ his executors, administrators and as- 
signs”) in manner tbllowing, (that is to say) that for and not- 
withstanding any act, deed, matter or thing whatsoever, at 
any time heretofore made, done, committed, executed, or know- 
ingly omitted or suffered by him to the contrary, the said herein- 
betbre recited indenture of (he day of with the 

livery consequent thereon,” if a feoffment) is a goof) and valid 
demise and lease in all respects, both at law and in equity, and is 
not in any manner forfeited, surrendered or otherwise become 
void or voidable, And also that for and notwithstanding any 
such act, deed, matter or thing as aforesaid, he the said A. B, . 
hath in himself and in his own right full power, and lawful and 
absolute authority to grant, bargain, sell, alien, (release) and 
assign, all and singular the said hereditaments and premises 
hereinbefore expressed to be hereby assigned and conveyed, 
according to the true intent and meaning of these presents. 
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2. Covenant for quiet enjoymenL 

And further that it shall and may be lawful to and for the said 
C. D., his heirs (or his executors, administrators) and assigns, from 
time to time, and at all times hereafter during the continuance of 
the said demise or lease, hereby assigned and conveyed, peaceably 
and quietly to enter into, and to have, hold, use, ocqupy, possess 
and enjoy tiie said messuages, tenements, hereditaments and pre- 
mises heVeinbefore described, and to receive and take the rents 
and profits thereof, and of every part thereof, to and for his and 
their own use and benefit, without any lawful let, suit, trouble, 
denial, eviction or interruption, of from or by the said A. B., or 
of from or by any other person or persons lawfully claiming, or 
to claim from by under or in trust for them or any of them, And 
that free and clear, and freely and clearly acquitted, exonerated 
and discharged, or otherwise the said A.B., bis heirs, exe- 
cutors or administrators, well and sufficiently^ saved, defended, 
kept harmless and indemnified, of from and against all and 
singular former and other gifts, grants, bargains, leases, mort- 
gages, estates, titles, troubles, charges and incumbrances what- 
soever, had, made, done, committed or suffered by the said A, B., 
or by any other person or persons lawfully claiming, or to claim 
by, from, through, or under him. 

3. Covenant for further assurance. 

And moreover that he the said A. B., his heirs, executors and 
administrators, (or ‘‘ his executors and administrators,’’ in case of 
chattel leases) and every other person having or lawfully or 
equitably claiming, or who shall or may have or lawfully or 
equitably claim any estate, right, title, trust or interest, in to or 
out of the said messuages, lands, tenements, hereditaments and 
premises hereinbefore expressed, to be hereby assigned and con- 
veyed, or intended so to be, or any part thereof, from by under or 
in trust for him, them, or any of them, shall and will from time to 
time, and at ail times hereafter during the continuance of tho 
said lease, (or term”) hereby assigned and conveyed on every 
reasonable request, and at the proper costs and charges in the 
law of the saidC. D., his heirs (or “his executors, administrators”) 
and assigns, make, do and execute, or cause or procure to be 
made, done and executed, all such further and other lawful and 
reasonable acts, deeds and things, assignments, conveyances and 
assurances in the law whatsoever, for the better more perfectly 
and absolutely assigning and assuring the said messuages, lands, 
tenements, hereditaments and premises, unto the said C. D., his 
heirs (or “ his executors, administrators”) and assigns, during 
the lives of the said, &c. and the life of the survivor of them, (or 

during all ♦he rest and residue of the said term of years 

therein”) as the said C. 1)., his heirs (or “ his executors, adminis- 
trators”) and assigns, or his or their counsel in the law, shall 
reasonably advise, devise or require, so that the person or persons 
who shall be required to make, do and execute such further 
assurance or assurances, be not compelled nor compellable for 
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file maTvin" or doinn^ tlicreo^ to go or (ravel from fiis or tlieir 
respective dwelling or dwellings, or usual place or places of 
abode. 

4. Covenant hy the aasfgnor tlwi the rent and taxes hare been pahf^ 
and all the covenants and agreements on the part of the tenant 
have been performed np to a certain time. 

And further that the rent in and by the said recited indenture 
of lease reserved, and the covenants, conditions, and agreements 
therein contained, and on the lessee’s part to be paid, kept, o)^- 
served, and performed, and all taxes, rates, and assessments, due 
and payable by the occupier of the said premises, are and have 
been well and truly paid, kept, done, performed, and fulfilled up 
to the day of last. 

5. Covenant by the assignee to pay the rent^ and perform the cove* 

nants in the lease. 

And the said C. t). dotli hereby for himself, hKslielrs, executors^ 
and administrators, covenant, promise and agree, to and with the 
said A. B., bis heirs, executors and administrators, in manner fol- 
lowing (tliat is to say,) that he the said C. D., his executors, aduii* 
nistrators and assigns, during the continuance of the said demise, 
shall and will pay the said rent in and by the said.indenlure of lease 
reserved and contained, and perform and keep all and singular 
the covenants, conditions, and agreements therein contained, and 
which from the said day of last, by and on the par* 

of the tenant or assignee of the said premises, are or ought to be 
paid, performed and kept, according to the purport and true 
intent and meaning of the said recited indenture of lease. 

6. Covenant of indemnily. 

And shall and will from time to time, and at all times during 
the continuance save, defend, keep harmless, and indemnified, tlie 
said A. B., his heirs, executors, and administrators, and his and 
their lands and tenements, goods and chattels, of and from the 
same rents, covenants and agreements, and every breach, default 
or neglect, «)f or in payment or performance thereof respectively^ 
And of, from and against all actions, suits, costs, damages and 
expenses whatsoever, which he, or they, or any of them, shall or 
may pay, bear, or sustain, or which shall or may arise, or he occa- 
sioned by reason of the non-payment of the said rent, or the 
non-performance or non-observance of the said covenants or 
agreements. 


V. ASSIGNMENT oj part Only of the premises^ with a covenant to 
produce the lease when required. 

This Indenture, &c. . , « j j 

Whereas by indenture of lease bearing date, &c., ana made 
between, all those &c. {describe the parcels intended to be assigned 
the words of the original lease omitting the general words) with 
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their appurtenances, were,^ together with other hereditaments ot 
much greater value, demised to the said A. B., for the term of 
years from the date of the same indenture. 

And whereas the said A. B. hath contracted to sell (he said 
hereditaments and premises hereinbefore described, to the said 
C> D*, forand during all the residue of the said term now to 
come and iinexpired. 

And whereas it hath been agreed that the said recited inden- 
ture of lease should remain in the hands of the said A. B., Ids 
executors, administrators and assigns, upon Iiis entering into such 
a covenant for producing the same, and giving attested copies 
thereof, as hereinafter expressed. 

Now this indenture witnessetli that .&c., he the said A. B. hath 
granted &c. to the said C. D., his executors, administrators and 
assigns, the said messuages, hereditaments and premises herein- 
before described, being part of the hereditaments contained in the 
said indenture of lease, with their rights, rnei^^rs and appurte- 
nances, and all the estate, right, title, &c. together with a true 
and attested copy of the said recited indenture of lease, to be 
made, written and delivered by and at the costs and charges of 
the said A. B., to have and to hold &c, (/to proceed r/s usuaL) 

And be the said A« B. for himself, his heirs, executors, ad- 
ministrators and assigns, doth hereby covenant, promise and 
agree to and with the said C. D., bis executors, administra- 
tors and assigns in manner following (that is to say,) that he 
the said A. B*, his executors, administrators ami assigns, shall 
and will from time to time, and at ail times hereafter, unless 
prevented by fire or other inevitable accident, upon every reason- 
able request in writing, and at the costs and charges of the said 
C. D., his executors, administrators and assigns, produce or shew 
forth, or cause to be produced and shewn forth, in any part of the 
united kingdom of Great Britain and Ireland, unto and for the 
perusal of the said C. D., his executors, administrators and assigns, 
or his or their trustee or trustees, or the counsel or solicitor of 
him, them or any of them, at any trial, hearing or examination, 
in or directed by any court of law or equity, and unto or before 
any commissioners, arbitrators or umpire lawfully appointed, and 
upon every other necessary and proper occasion, and in such 
manner and form, and for such time as shall be reasonable, the 
said recited indenture of lease for the manifestation, support or 
defence of the estate, right, title, interest or possession of the 
said C. D., his executors, administrators or assigns, of, in or to 
the said premises mentioned to be hereby assigned, or any part 
thereof; and also shall and will, at and upon the like request, costs 
and expense, and for the like or any other purpose or purposes 
make and deliver, or cause to be made and delivered to him or 
them with all reasonable dispatch, true and attested copies duly 
stamped, of the same indenture, or of any covenants, provisos, 
clauses or agreements therein contained. 

' In witness, &c» 
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VI. APfiiGNMEisTT horgain (\nd snh of fixtures. 

Tills Indenlurc, &c. 

And whereas it hath been agreed by and between the said 
parties that the said C. D. should purchase all the fixtures, fur- 
niture and utensils belonging to, or being in or upon the said pre- 
mises, as specified in the inventory or schedule hereunto annexed 
at or for the price or sum of h 

Now this indenture further witnesseth that in consideration of 
the sum of L of like lawful money as aforesaid to the said A. B. 
in hand paid by the said C. D., at or before the sealing and deli- 
very of these presents, the receipt whereof the said A. B. doth 
hereby acknowledge, and of and from the same &c., he the said 
A. B. hath granted, bargained and sold, and by these presents 
cloth &c. unto the said C. D., all and singular the several ranges, 
grates, cupboards,' cisterns, cbppors, dressers, shelves, pier-glasses, 
mirrors, chimney-pieces, and all other the goods, chattels, furni- 
ture, effects, matters and things, which are mentioned and set 
forth in the sclicdule or inventory hereunder written or hereunto 
annexed. To have and to hold the same unto the said C. D., as 
and for his own proper goods, chattels and effects, absolutely and 
free from all liens, debts and charges of him the said A. R., or 
any person or persons claiming by, from, through, or under him* 
111 witness, &c. 

The memorandum of the delivery of the possession of the 
fixtures should be indorsed on the indenture. 

Add the inventory referred to, and see the remarks relative to 
the stamp, ante^ 880. 


VII. ASSIGNMENT OF A POLIGY OF INSURANCE. 


This Indenture, &c. 

And whereas the said messuages or tenements, and other the 
buddings hereby assigned, arc or have been insured against 
damage by lire, lor tlie term of years, from the day of 
now last past, in and by a certain deed or policy of insurance, 
hereinafter more particularly described, dated ihe ^ day of 
at the Insurance Ofiicc in London : and it has been 

agreed by and between the said partitas that the said policy of 
insurance, and all benefit therefrom, should be assessed to the said 


C. D. . , 

Now this indenture further witnesseth that, for the considera- 
tions aforesaid, the said A. B. hath granted, bargained and sold, 
and by these presents doth &c. all that deed or policy bearing 
date, &c., numbered, &c., and being, or purporting to be, under 
the handstand seals of three of the directors of the Insur- 
ance Office or Company, by which said policy of insurance, &€♦ 
To have, receive and take the said policy of insurance, and all 
and every the sum and sums of money, which shall or may become 
due and payable thereupon, or by virtue thereof, and all other 
beneht and advantage wdialsoever, which shall or may accrue 

3 M 
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from or in rcRpoct of the same, unto the said C. D., his executors, 
ndniinistrators and assigns, to and for his and their own proper 
use and beneiit, free and clear of and from all and all manner of 
charges, liens and incumbrances whatsoever. And the said A* B., 
doth hereby nominate^ constitute and appoint the said C. D., his 
executors, administrators and assigns, his true and lawful attor- 
ney and altornies, to demand, recover and receive all such sum 
and sums of money as aforesaid in as full and ample a manner 
as ho the said vendor could or might have done, if these presents 
had not been made. In witness, &c. 


vni. ASSIGNMENT KY INDENTURE of foUT parts., hj/ the IcSSCe^ 
his morlgagce^ an annuitant.^ and the annuitfinCs Cntsice^ to a 
purchaser. 

This Indenture &c., between A. B. of &c. of the first part, 
C. D. of &c. {the mortgagee) of the second part, Tj. M. (the 
annuitant) of &c., and N. O. {his trustee) of &c. of the third 
part, and X. Y. of &c. {the purchaser) of the fonrtli part. 

Whereas, &c. {reciting the original lease as in former pre^ 
cedents. ) 

And whereas by an indenture bearing date the day of 
and made between the said A. B. of the first part, the said L. M. 
of the second part, and the said N. O. of the third part, the said 
A. B., for the considerations therein mentioned, granted to the 
said L. M., his executors, administrators and assigns, for and 
during the term of ninety-nine years, if the said A. B. should so 
long live, an annuity or clear yearly rent or sum of 1. to be 
yearly issuing out of the said leasehold premises, during the con- 
tinuance of the said term of ninety-nine years, if the said A. B. 
should so long live, and be in possession of the same. 

And whereas by the same last mentioned indenture the said 
leasehold hereditaments and premises, and all the estate and 
interest of the said A. B. therein, by virtue of the said recited 
indenture of lease, were granted and demised by the said A. B. 
to the said N. O., to hold for and during all the rest and residue 
of the said term, then to come and unexpired, save and except 
the space of one month previous to and immediately before the 
end or expiration thereof, in trust nevertheless for the said L. M., 
and for the further, better and more eflectually securing the pay- 
ment of the said annuity or yearly rent, at or on the days and 
times therein particularly mentioned. 

And whereas the said annuity, and all arrears thereof, have been 
fully paid and satisfied up to the date of these presents 

And whereas by an indenture bearing date the day 

of , and made between the said A. B. of the one part, 

and the said C. D. of the other part, the said hereditaments and 
premises, and all the said term, estate and interest of the said 
A. B. in the same by virtue of the said recited indenture of lease, 
were conveyed and assigned to tlie said C. D. ;; subject neverthe* 
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]ess to a proviso or condition contained in the same indenture 
now in recital, for a re-assitrnment of the said term and premises 
on payment by the said A, B., his executors, administrators or 
assig'ns, of the sum of /. with interest at the time therein 
mentioned. 

And whereas default was made in the payment of the said sunt 
of /. and interest at the time limited by the said proviso. 

And whereas all interest upon the said sum of /. hath 
been paid up to the date of these presents. 

And whereas the said X. Y. hath agreed to purchase all the 
estate and interest of the said A. B. in the said premises, and the 
said term of yfars so created as aforesaid, freed and 

discharged of and from all incumbrances; and it hath been agreed 
by and between all the said parties hereto that the said annuity 
or yearly rent so charged thereon as aforesaid should be re- 
purchased at and for the price or sum of and that the 

said principal sum or mortgage money of /. so secured to 

the said C. D. as aforesaid should be paid otf. And that the sum 
of /. being the residue of the said sum of /. so agreed 
to be paid as the purchase money of the said premises should be 
paid to the said A. B, at or before the sealing and delivery of 
these presents. 

And whereas the said L. M. hath agreed upon receiving the 
said sum of /. so agreed upon as and for the price of the 
repurchase of the said annuity as aforesaid, to release (he said 
annuity, and to direct and appoint the said N. O. to assign and 
convey the said term so created for the purpose of securing the 
said annuity as aforesaid in order that the same may be merged in 
the said original or reversionary term in (he said premises. And 
the said L. M. and C. D. have agreed respectively to accept 
the said several sums of /. and L in full dis- 

charge of their respective claims upon the said premises. And 
the said C. D. hath agreed, upon receiving the said sum of 
/. so agreed to l)e paid to him as aforesaid, to convey 
nnd assign all his estate and interest in the premises in the 
manner hereinafter expressed. 

Now this indenture witnesselh that in pursuance of the said 
agreements, and in consideration of the sum of /. of lawful 
money of Great liritain and Ireland, current in England in hand 
paid to (he said L. M. at or before the sealing and delivery of 
these presents by the said X. Y. by the direction and with the 
consent and approbation of the said A. B. testified by his being 
a parly to and executing these presents, the receipt of which the 
said L. M, doth hereby acknowledge, and of and from the same 
and every part thereof doth acquit, release and discharge the said 
A. B. and X. Y., and each of them, and each and every of their 
respective heirs, executors, administrators and assigns, for ever 
by th^3e presents, he the said L. M. hath granted, bargained, 
sold, assigned and released, and by these presents doth, &c. unto 
the said A. B , his heirs, executors, administrators and assigns, 
all that annuity or yearly rent or sum of ^ L granted or 
foepured tp Inu) by the saip recited indeuture ot th^ (i^y 

^ w ® 
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of ) and charged upon and issuing oiit of the said nies^ 

Htiages, tenements and prcmist^s hereinbefore described, and all 
arrears tiiereof, and all powers and remedies whatsoever for or on 
account or in respect of the said annuity or yearly rent, or of any 
instrument or security made or entered into, or given for or in 
respect of the same. And all the estate, right, title, interest, 
benefit or claim whatsoever, as well legal as ecjjuitakle, of him the 
said Ij. M. in to or out of the same, to the intent that the said 
annuity or yearly sum may be utterly cx:tinguished, released, and 
discharged. And the said L. M. doth hereby for himself, his heirs, 
executors and administrators, covenant, declare a ud agree to and 
with the said A. 11., his heirs, exoculcrsj administrators, and 
assigns, that he the said Ij. M. hath not at any time heretofore 
made, done, committed or knowingly siiflered, nor caused to be 
made, done, committed or suifered any act, deed, matter or thing 
whatsoever v, liereljy or by reason or means whereof he is become 
or can or may l)c rendered incapable of, or prevented from ex- 
tinguishing or releasing the said annuity or yearly rent-charge 
of L in the manner hereinbefore expressed, and according 
to the true intent and meaning of these presents. 

And this indenture further wilnesseth that in further pursuance 
of the said agreement, and in considcralioti of (lie sum of L 

of like lawful money as aforesaid, in hand paid to (he said C. D. 
at or before the scaling and delivery of these prcst?nts by (he said 
X. Y., by the direction and with the consent and approbation of 
the said A. 11., testified as aforesaid, the receipt of which said last 
mentioned sum the said C. 1>. doth hereby acknowledge, and of 
and from the same, and every part thereof, doth hereby acquit, 
release and discharge the said A. B. and C. 13., and each of thorn, 
&c. And also in consideration of the sum of L of like 

lawful money as aforesaid, in hand paid to the said A. B. by the 
said X. Y, at or before (he scaling and delivery of these presents, 
the receipt whereof the said A. B. doth hereby acknowledge, and 
of and from the same, and every part thoreof, and also of and 
from the said several sums of /. and /. so paid as 

aforesaid, he the said A. B. doth acquit, release and discharge the 
said X. Y., his heirs, executors, administrators and assigns, for 
ever by these presents, he the said C. D. bath bargained, sold, 
assigned, transferred and set over, and by these presents doth, 
&c. And he the said A. B. hadi granted, bargained, sold, rati- 
fied and confirmed, and by these presents doth, &c. All the said 
messuages, hercdilamenls and premises hereinbefore described 
and contained in llie said first recited indenture of lease, with all 
and singular their rights and appurtenances ; and all the estate, 
right, title, iiiteret, trust, power, terms for years, property, claim 
and demand both at law and in equity of them, or either of them, of 
into or out of the said premises, or any part thereof. And also the 
paid in part recited indentures of lease, assignment and mortgage, 
and all mesne assignidents (if any) thereof, and all other deeds, 
evidences and writings now in the custody or power of them or 
€?ither of (hem, or wtffich they or cither of them can procure with- 
out suit at law or in equity, iu any way relating to the said pre- 

3 
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inise<i, or any part thereof. To have and to hold the same, with 
the appurtenances, unto the said C. D., his executors, adminis- 
trators and assigns, for and during all the rest, residue and re- 
mainder now to come and unexpired of the said term of 
years therein wholly and absolutely freed and discharged of and 
from the said mortgage sum of and all interest thereon ; 

and of and from all other liens, charges, claims or demands wliat- 
soever, as well legal as equitable, of the said C. 1)., his executors, 
administrators or assigns; but subject neverthei(?HS to the pay- 
ment of the rent, and the performance of (he covenants, provisoes 
and agreements reserved and contained in the said first recited 
indenture of lease, and on the tenant’s part to be paid, observed 
and performed. 

And the said C. D. doth hereby for himself, hisS heirs^ executors, 
and administrators, covenant, declare and agree to and with the 
said X. Y., his executors, administrators and assigns, that he hath 
not at any time heretofore made, done, executed or siilfered, nor 
caused to be procured, made, done, executed or snire'rod, aiiv act, 
deed, matter or thing whatsoever whereby the said messuages, 
tenements and premises hereby assigned, or intended so to be, or 
any part thereof, are, is, can or may be impeaclied, charged or 
otherwise incumbered. 

And the said A. B. doth hereby for himself, his heirs, executors 
and administrators, covenant, promise and agree to and with the 
said C- D., his executors and administrators, in mamicr follow- 
ing, that for and notwithstanding any act, deed, matter or thing 
whatsoever at any time heretofore made, done, connuiltecl, exe- 
cuted, or knowingly omitted or siiflered by him to the contrary, the 
said indenture of lease of the day of is a valid 

and subsisting demise and lease in every respect both at law 
and in equity^ and is not in any mamu r tbrfeited, surrendered, 
or otherwise become void or voidable. And also that for and 
notwithstanding any act, matter or thing as aforesaid, he the 
(^aid A. B. hath in himself and in his own right full power 
and lawful and absolute authority to grant, bargain, sell, alien 
and assign, the said messuages and premises according to the true 
intent and meaning of these presents; and also that it shall and 
may be lawd’ul for the said C. D., his executors and adminis- 
trators, from time to time and at all times here;*. flor, peaceably 
and quietly to enter, &c. ; and that free and clear, freely, 
clearly and absolutely acquitted, {Atkl the ciycenant 

for further assurance by A. />., and the oilier usual covenants^ as 
in former precedents.) 

And this indenture further witncssetii that in consideration of 
the premises, and also in consideration of tiie sum of as-, of like 
lawful money as aforesaid to the said N. O., in hand paid by the 
saidX. Y., at or before the sealing and delivery of these presents, 
the receipt whereof is hereby acknowledged, he the said N. O., by 


(a) See ante, 8S9. These limited co- gagee is a party , and the covenants 
vcnanls with the mortgagor dp not run entered into wiiii him nm with the 
with the land: but since the mcrl- land, lids point is iimiialcriaL 
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the direction and with the consent and approbation of the saidl^ 
JL. M., testified by his being a party to and executing these pre- 
sents^ hath bargained, sold, assigned, transferred and set over, 
and hy these presents doth, &c. unto the said X, Y. his executors, 
administrators and assigns, all the said messuages, &c. herein- 
before described and contained in the said indenture of the 
day of secondly hereinbefore recited, and the said term of 

years thereby created, And all the estate, &c. To the intent that 
the same term may be merged and extinguished in the immediate 
reversion of the said premises. 

And the said N. O. doth hereby for himself, his heirs, exe- 
cutors, administrators and assigns, covenant, declare and agree 
to and with the said X. Y., his executors, administrators and 
assigns, &c« (e) 

In witness, &c. 

{e) Covenant against incumbrances as before. 
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IV. EXPRESS SURRENDERS. 


I. SURRENDER BY DEED POLL TO RE INDORSED ON THE 
INDENTURE OF LEASE. 

To all to whom these presents shall conic the within 
named C. D. sciidelh greeting. Now know yc that the said 
C. D., at the special instance and requrst ot‘ the said A. L5., hath 
assigned, surrendered and yielded up, and by these presents dolli 
assign, surrender and yield up unto the said A. B. the messuages, 
lands and hereditaments, in and by the within written indenture, 
granted and demised for the within mentioned term of years, 
and ail the estate, right, title and interest of him the said C. D., 
by virtue of the said deed or otherwise howsoever, together with 
the same within written indenture, To have and to liuld the said 
messuages and premises and their appurtenances to the said 
A. B., his heirs and assigns, for ever. 

In witness, &Cr 


II. ANOTHER FORM BY DEED POLL. 

To all, &c. I, C. D. send greeting: Whereas by indentiire 
bearing date, &c. {reciting (he lease as in (he case of assign- 
ments) (a), Now know ye that 1 the said C. D. do hereby, iit 
consideration of 5s. of lawful money of (5 real Britain to me in 
hand paid by the said A. B. at or before the sealing and delivery 
cf these presents, the receipt whereof is hereby acknowledged, Ibr 
me, my executors and administrators, surrender and yield up, 
from the day of the date hereof, to the said A. B., his heirs aiul 
assigns, all the said messuages, tenements, hereditaments and 
premises, and the said term of years therein yet to come, and all 
right, title and interest therein, which I or they may claim by 
viriue of the said indenture of lease, or otherwise howsoever, and 
lliat free and clear, and freely, clearlj and absolutely freed and 


(u) Jnlc, 889. 
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discharged, of and from all incumbrances of what kind soever at 
any time, by me or by my privity, consent or procurement, made, 
done, committed or Buffered. 

In witness, &c. 


III. rOBM OF SUIlRENDEJl BY INOENTUllE OF A LEASE FOU 
LIVES, IN OUDER TO A llENBWAL. 

This Indenture, &c. 

Whereas by an indenture of lease !>earing date, &c. {proceed 
as in assignments to recite the original lease). 

And whereas the said one of the persons named as a 

life in the said lease has since departed this life. 

And whereas the said A. B hath agreed with the said C. D. 
to grant a new lease to him of the said hereditaments herein- 
before described, during the lives of the said and 

the two surviving lives in the said recited lease, and the life of 
{the new tiomirtce) of, &c. aged about years, upon the said 

C. D. surrendering up the said recited indenture, and the pre- 
mises therein comprised, in the manner hereinafter expressed* 

Now this indenture >yitnesselh that in consideration of the sum 
of bs. of lawful money of (Ireat Brilaiji to the said C. 1)., in 
hand paid by the said A. B., at or before the scaling and delivery 
of these presents, the receipt whereof is hereby acknowledged, 
He the said C. D., at the request of the said A.B*, hath sur- 
rendered and yielded up, and by these presents doth, &c, to the 
said A.B. and his heirs the said messuages and premises herein- 
before described and comprised in the said recited indenture of 
lease, together with the same indoulure of lease, and all the 
estate, &c. To the end and intent that the same may be merged 
and extinguished in the freehold, reversion and inheritance of the 
same premises, and in order that the said A» B. may by an in- 
denture already prepared and engrossed, aiul bearing or intended 
to bear even date lierewith be enabled to make a new lease and 
grant thereof for and during the natural lives of, &c. {Add 
covenant hy lessee that he has not encumbered.) 

In witness, &c. 


IV. ARTICLES OF AGREEMENT UNDER SEAL BETWEEN LAND- 
LORD AND TENANT, WflEUEBY THE TENANT SURUENDEIlS 
UP TART OF THE PREMISES TO THE LANDLORD, IN CONSIDER-^ 
ATIOJV OF WHICH THE LANDLORD RELEASES PART OF THE 
RENT. 

\ro he indorsed on the hack of the lease.'\ 
Memorandum of agreement dated the day of 
between the within named A. B., and the within named C. D. 
Whereas the said A. B., having occasion now to use, occupy and 
enjoy a stable and hayloft, and also u piece of ground lying before 
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the same, being part of the premises demised to the said C. 
by the within written indenture, hath requested the said C. D-, 
and the said C- D. hath thereupon agreed to yield and surrender 
all his estate, right, interest and term* of years, of in and to the 
same, in manner hereinafter mentioned. 

And whereas, in consideration of such surrender, the said A. B* 
hath agreed (o abate unto the said C. D. the yearly sum of /. 
of lawful money of Great Britain, out of the rent reserved in and 
by the within w'litten indenture. 

Now it is hereby witnessed that the said C. D., in pursuance 
of the said agreement, and at the request of the said A. B. as 
aforesaid, and in consideration of -the sum of ds. of such lawful 
money as aforesaid, the receipt whereof is hereby acknowledged, 
hath freely, clearly and absolutely surrendered, assigned and 
yielded up unto the said A. B« all the said stable, &c. together 
with all ways, passages, waters, watercourses, profits, commo- 
dities and appurtenances whatsoever, to the said hereby sur- 
rendered promises belonging, and therewilli now used, occii- 
)>ied and enjoyed, and all tlie estate, right, title, interest and 
term of years to come, possession, property, claim and de- 
mand whatsoever, of him the said C. t)., of in and to the said 
hereby surrendered premises, by virtue of the within written 
indenture, or otherwise lioivsoever. To have and to hold the said 
surrendered premises with (heir appurtenances to the said A. B,, 
his executors, administrators and assigns, for and during all the 
rest and residue of the said term of years, in and by the 

within written indenture, limited and created, which Is now to 
come and unexpired, in as full, ample and large a manner, to ail 
intents and purposes, as lie the said C. D., his executors, admi- 
nistrators or assigns, could or might have held, occupied or en- 
joyed the same in case these presents had not been made. 

And it is further witnessed that the said A. Ik, in pursuance of 
the said recited agreement on his part, and in consideration of 
the said surrender so made of the said stable and premises as afore- 
said, for himself, his heirs, executors and administrators, hath 
freely, dearly and absolutely relinquished, abated, released and 
discharged, and by these presents, doth, &c. the said C. D., Ids 
executors, &c. from henceforth during the now residue of the 
term of years so limited and created, in and by the within 

written indenture as aforesaid, of and from the payment of the 
yearly sum of being part of'the yearly rent of /. by the 

said within written indenture of lease, reserved and made payable 
to him the said A. B. and his heirs, and also of and from all 
actions, suits, distresses, claims and demands whatsoever, of him 
the said A. B., his heirs, executors or administrators, touching or 
concerning the said sura of /. hereby expressed, or intended to 
be abated aud released as aforesaid. 

In witness, &c. 
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A. 

Abuttal, sis. 

ACCEDAS AD CURIAM. — See Replevin. 

ACCORD AND SATlSFACT10xN.--^6Ve Covena^nt. 

ACCOUNT . — See Ciiauity. 

ACCOUNTANTS 
to the crowii) 495. 

See rUELAND. 

ADMINISTRATION 

of revocation of, letters of 534. 

ADMINISTRATOR 

durante minori wtate^ his power to sell terms, .533. 
ADMINISTRATORS, — See Executors anj> Ai>MiNiSTnATORs» 
ADVOWSON 

appendant, 318. 

AGENT AND PRINCIPAL 
of contracts between, 155» 

AGEaNTS 

to contract within the statute of frauds, 174. 
distinction between general and special, ibid. 

AGISTMENT TITHES.— Sec Ireland. 

AGREEMENT FOR A LEASE 
of entry under, ^1, 280. 

by tenant for life in pursuance of a power whether binding on the 
remainder-man, 127. 

to grant a licence to lease copyhold whether enforcible in equity, 137» 
of marriage brocage agreements, 159. 

'distinguished from actual demises, l7l. 
must be in writing when, ibid. 
what is a signing within the statute of frauds, 172. 
of letters or correspondence amounting to agreement, 173. 
of parol evidence with reference to written, 175. 
of the stamping agreements, 175, 176. 
of the remedy at law for breaches of, 176. 
of the substitution of one agreement for another, 177. 
of a breach before the event happens, on which an agreement is to 
be performed, 178. 
what is a good consideration, ibid. 
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AGREEMENT, continued, 

where the consideration is executed, 178. 
of specific performance, 180. 

whether the right to enforce performance must be molual, ilnd, 
may be enforced by the party not haring signed against the otiicr 
who had signed, ibid. 

extension of term according to a subsequent written variation re- 
fused why, ibid. 

whether a memorandum inserted by the seller in the order book of 
the buyer without naming him is good against the seller, 181. 
of the admissibility of parol evidence, and for what purpose, ibid. 
whether any distinction between original and subsequent agreement 
with reference to parol evidence, 182. 
of the waiver by parol of written agreements, 184. 
cannot be enforced where defendant Insists cu the statute, and con- 
fesses the agreement, 186. 

if defendant do not insist on the statute, no objection to a parol, ibid. 
if defendant submits by answer to perform, he cannot have the benefit 
of the statute on awarded bill, ibid, 
plaintiiT failing to prove his own, cannot resort to defendant's, ibid. 
defendant in his answer proving a writleii agreement, may have a 
decree without filing a cross bill, ibid. 
of part performance, ibid, 

acts amounting to part performance, must refer uncqaiv<»cally to the 
agreement, ibid, 

must put the party in a situation in which it would be a fraud not to 
perform the agreement, 187. 
cases of part performance, ibid, 

of promises to renew in consequence of past expenditure, 188. 
of expenditure under the observation of landlord, not under any 
specific engagement, ibid, 

whether holding over is entitled to weight with reference to part 
performance, 192. 

of payment of additional rent by tenant holding over, 193. 
repairing party wall raises no equity to renew, 1 94. 
of the nature of the evidence requisite to substantiate a parol agree- 
ment, 195. 

where the rent was to be fixed by arbitrators who had not done so, 
whether the agreement may be enforced, 197. 
cases of specific performance on evidence of one witness, ibid, 
a written authority to take possession is not a written agreement to 
exclude parol evidence, 198. 

no objection can be taken on the ground of fraud or surprize, if 
agreement is part performed, 199. 
parol evidence admitted to explain latent ambiguity, ibid. % 
terms of written or parol agreement should be certain as to com- 
mencement of lease, ibid, 

also as to the duration of the term, 200. 
reference in written agreements to circumstances aliunde should be 
clear to admit parol evidence, 201 . 
distinction as to agreements between courts of law and equity, 202. 
uncertainty not to be confounded with ambiguity, 203. 
for a lease for lives the lives should be nominated when, 208. 

by whom, where no stipulation to lhateirect, 209. 
whether the lessor can enforce performance without sinewing his 
title, 210. 
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A G U EEM ENT, continued, 

distinction with reference to title between a lease at rack rent, and 
one on fine, 215, 216. 
of notice of defect of tillo, 217. 

a voluntary conveyance whether a good objection to title, ibid* 
should be the title is good when, ibid, 

tenant for life with power can only be compelled to grant according 
to his power, 217- 

whether an agreement can be enforced against a mortgagor, 218.' 
cases of indemnity against incumbrances, ibid, 
of conditions precedent, ibid, 
where enforced against remainderman, 219, 220- 
whether binding on assignees of bankrupts or insolvents, 220. 
after bill filed if lessor become bankrupt, the‘ assignee must be made 
a party, ibid, 

of notice to purchasers, 221* 

of specific performance against a joint stock company, 222- 
agreemciit to lease in pursuance of a power may be enforced against 
remaindermen, 223. 

no equity from part performance against a remainderman, 224. 
no jurisdiction to enforce performance where the obligation is not 
mutual, 225. 

no specific performance except on terms where the agreement has 
become unconscientious, ib, 227. 
of implied agreements to accept a lease, 230. 
of time as the essence of the contract, 231- 
of laches, ibid, 

of decree after the expiration of the term, 233. 
of agreement for a term determinable on notice, 234. 
of specific performance after breach of covenants by tenant in pos- 
session, 235. 

of waiver of the forfeiture, ibid. 

exception to the rule that the party himself has a right to perform- 
ance, 237. 

distinction between sale and lease as to tenant, ibid, 
of the solvency of the tenant, 239, 240. 
where enforced in favour of executors, 241. 

Ill favour of assignees of bankrupts or insolvents, 242. 
of the elTect of fraud or misrepresentation in obtaining the agree- 
ment, 246. 

length of time favourable to defendant, 247. 
laches of trustee whether injurious to cestui que frtfs/,248. 
of the execution of agreements by- the couit, ibid, 
whelher equity will always decree performance, where it will not 
set aside the contract, 262. 
of the eifect of money laid out, ibid, 

whether after decree an injunction may be obtained against a suit for 
damages for delay in performance, 263. 
case of actual demises inform agreements^ 266. 

(Doe d, Yea\, Bucknellj) A. agrees to let, and B. to hold 
twenty-one years at a certain rent^ the lease to be void for 
nonpayment of rent, and to contain usual covenants and cer- 
tain special ones, in one of which the words this demise” 
occurred with reference to the agreement, 266. 

(Barry v. Nugent^} A. hath let and doth demise 8cc, to com- 
mence oii the 1st May or Jst Nov- which ever shall first 
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AGREEMENT, 

happen after A. recoters the land ; B. covenanting to pay 
the sum of £ yearly, during the term with a pro- 
viso for a more perfect lease, after the recovery of the 
land, 268. 

(Poole V. Bentley^) Memorandum, A. agrees to let, and B. 
agrees to take for a term at a certain rent, ^ and B. in consi- 
deration of a lease to be granted agrees to Jay out 2000/. 
in four years, A. agrees to grant a lease as soon as a certain 
number of houses shall be covered in, 269. 

(Doe V. 6rroues,) W. agrees to let, and also on demand to exe.. 
cute a lease, and G. agrees to take, and on demand to exe- 
cute a lease from a certain day at a certain rent, the lease 
to contain usual covenants and condition for re-entry, on 
non-payment of rent or breaches covenants ; the agree- 
ment to be binding until the said lease is made, ibid, 
cases in zchich the instrument has been considered an agreement only. 
(Goodtille V. fVdy^) an agreement held to supersede words of 
present demise, although accompanied with possession, 271. 
(Doe V. Clarcj) to demise in case the grantor should be entitlecl 
to copyhold lands, with a covenant to procure a licence, 272. 
(Doe V. Ashburner^) A. shall hold and enjoy,” followed by 
“ I engage to give him a lease,” 273. 

(Morgan v. Blissell^) with stipulation that there should be an 
abatement of rent, in respect of certain premises to be ex- 
cepted out of the demise, and that the tenant should hold 
under usual covenants, 274. 

(Doe v. Smithy) agreement by A. to let her house during her 
life to B« supposing it to be occupied by B. or a tenement 
agreeable to A. with a clause to be inserted in the lease to 
give A.’s son an option to occupy when of age, 276. 

(Tempest v. Rawlins^) an instrument setting forth the condU 
tions of letting a farm, at the foot of which defendant wrote 
I agree to take lot I,” 277. 

(Dunk V. Iltm(cr^) A. agrees to let to B. (with purchasing 
clause, time of entry, rent, repair,) paying on entry 50/., 
and the rent quarterly. The term 7, 14 or years, ^ yeai\ 
notice if B. purchase, 280. ' 
rules for the construction of agreements, 273. 
deductions from the preceding cases, 277. 
of the proper media of proof as to intention, 278. 
of collateral agreements whether they should be in writing, 288. 
of agreements to sell or assign leasehold estates, 535* 
of the production of lessor’s title on agreement to assign, ibid, 
of specific performance of an agreement to assign subject to charges 
or incumbrances, ibid. 

of averring a tender of conveyance in an action for breach of agree- 
ment to assign, 536. 

of specific performance of an agreement to assign an agreement, 542, 
purchaser cousiderod to have full notice of the clauses in the 
lease, 545. 

of collateral agreements, 547. 

See Agent, Cases Disputed, Cases sui generis^ Copyhold, Cnowpf, 
Easement, Fixtures AND Crops, Lease, Mines, Quahriesj STAim», 
Tithes. 

ALLOTMENT,— -fSVe Inclosure. 
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ALIENS, 

their capabUity to purchase, 147- 
jiMOFEAS MAJnUM^ — S ec Inquest op Oppick- 
A NN E’S BOUNTY, Queen, 149. 

ANNUITY, 

the consideration of an assignment, 556. 

trustee of a term to secure, how entitled to the rents, 682. 

See Inteiipleadeu, Tenant bight. 

ANSWER IN CHANCERY, 
where evidence at law, 199. 

ANCIENT DEMESNE, 

reversal of fine of lands in, 64. 

ANCIENT RENT, 
what, 374. 

APPENDANT, 

definition of the term, 316« 

See Advowson. 

APPOINTMENT 

relation of, to the original conyeyance, 105. 

to a charity whether good if informal, 106. 

under hand and seal, ibid* 

must be delivered when, 107. 

of the signing,” attestation, and inrolment, ibid* 

of the consent of third persons, 108. 

where good before a contingent event on which it is limited, ibuL 
APPORTIONMENT 
of common, 317. 

of rent the proper action for, 681. 

See Debt. 

APPRAISEMENT, 

the efiect of upon a special agreement as to crops, 288. 
APPURTENANT, 

definition of the term, 316, 328, 338. 

APPURTENANCES,— Easebient. 

A RBITR ATORS, — See Agreement- 
A RCIIDEACONS, — See Prebendaries. 

ARMAGH, Archbishop of, — See Ireland. 

A il'P I FJ CERS, — See Ali ens. 

ASSENT 

by executor requisite to legacies, 533. 
whnt shall be considered, 577. 

ASSETS 

by descent when they may be followed, 295. 
estates pur auier vie when assets by descent, 527. 
terms for years, 528. 
in equity what are, 532. 

ASSIGNEES of bankrupt, — See Agreement, Bankrupt. 
of insolvent, — See Insolvent. 

of leases, how far liable to the engagements of the lease, 557. 
See Agreement, Assignment, Bankrupt, Executors. 
ASSIGNEES OF THE REVERSION,— Retersion. 
of leases, 484. 

form of under writs of jfi* fa*^ 486. 
under an elegit, 489. 

under extents at the suit of the crown or in aid, 491. 
under extents at the suit of a subject, 499. 
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ASSIGNMENT 

of lease in consequence of ontla'ivry In civil actions, 603. 
under a conamission of bankrupt, 505. . 

under the act for relief of Insolvents, 520. 

ID law by marriage or death, 521. 

by the act of the*^party, 535. See Adiieement. 

of licence to assign, 536 

form of assignments, 546. 

of equitable assignments by depositing the lease, t5tiL 
distinction between assignment and underlease, 548. 
execution of, 555. See Iueeand, Uegistry. 
on the perfection of assignment by assignee, 557. 
of collusive assignments to defraud landlords, 560. 
ATTAINDER, Crown. 

ATTAINTED PERSONS,— Power, 
attorn EY, — See Leases, Power. 

power of, to deliver seisin, 459. 

ATTORNMENT 

whether requisite to grants of reversions, 580. 

AUCTION, — See Agreememt. 

AUCTIONEER 

agent for both parties, 541 . 

when liable for interest on deposit, /Zal. 

AVOWRY 

nature of, 639. 

for rent charges or rent charged on the rates of n canal, €40. 

where the demise is by indenture, 641. 

by executors of tenant for life or years, 

for several rents, 642. 

for part of rent, 643. 

pleas ill bar to, 

set-c)jf whether pleadable, tfml- 
for fncieascd rent, 646. 

AWARD 

as to title under awards, 2G7. 


B. 


BAIL 

nature of recognizance of, 50‘i. 

Sec Assignment, Ejectment. 

BAUJFF,— ,S>c Distress. 

BANKER’S ACT, — See Ireland, 

BANKRUPT 

assignee cannot be lesser, 155. 

whether entitled to the beuclit of a covenant to renew, 242.- 
the king not a(ft;clc*d by statutes of bankru{>t, 497. 
of the trading, 506. 

the commission, w hether an execution, 510 

whether commission is bad if for the purpose of defeating an rxe« 
cation, z5/d. 

what may be assigned by the commissioners, ziw/. 

' of relation to the act of bankruptcy, 511. 
of notice of the act of bankruptcy, 512. 

of subsequent act of bankruptcy, with reference to creditors, idid* 
of extents or executions served before bankruptcy, 513. 
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BANKRUPT, continued, 

equitable mortgage by, whether a lien against creditors, 613. 
of a vendor’s lien for hi.s purchase money against, ibid, 
of ownership in the case of chattels, ibid. 
of the conveyance of the estate, 515, 516. 
of the election of assignees of bankrupt to take leases, 517. 
relieved from covenants, when, 518. 

what order the Lord Chancellor may make for delivering up 
leases of, 51 Q. 

assignee of, purchasing is liable to creditors, ibid. 
trespass quarc clausum fregit^ when maintainable by, ibid. 
whether assignee in possession has more power than, 521. 
of the estates of traders liable to the bankrupt laws, if dying 
insolvent, ibid. 

of assignment by assignees of bankrupt, 560. 
of proof by landlord under the commission after a distress,. 619. 
of the landlord’s power of distress after bankruptcy of tenant, 620. 
BARON AND FEME. — See Copyhold, Feme Covert. 

BARGAIN AND SALE 

in London, 291. 

of the election of grantee to take at common law or by the sta* 
tute, 293. 

underlease may be by, when, 294. 

for what purposes possession is vested immediately by, 476. 
bargainee of reversion, when entitled to the rents, 582. 

See Inrolment. 

BEQUESTS OF TERMS.— .Vcc Assent, Legacy. 

BISHOP 

may revive leases, in what cases, 134. 

See Corporations. 

BILLS OF exchange m 

distinction between total and partial failure of consideration, 179. 

BLACKFRIARS BRIDGE 

construction of local act with respect to taxes of houses near, 419. 
BOG OR FENNY LAND.— Ireland. 

liONDS , , 

to perform covenants extend to what covenants, 41 * ^ 
of the assignment of bonds in the king’s suits to the king, 497. 
of the liability of the surety after bunki uptcy of the principal, 519. 
of the action upon bonds for performance of covenants, 714. 
of relief at law and in equity from penalties, 715. 


See Ireland. 

BOTES.— 6'ee Estovers. 

BOUNDARIES , 

how ascertained where confounded by tenants, 3ia. 
BRIDGES AND WAYS 

repairs of fotiotie tettufce^ 338# 

BUILDING LEASES 

what is the usual term of, 358# 
of covenants in, 409# 


c. 


CAIITBOTK.— See Estovers. 

C4. S4. PROCESS.— Sec Ireland; 

3 N 
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CASES DISPUTED 

Jlobcdson u. St.. John, 191. 

Tawncy v. Crowthcr, ^i05. 

Allen u. Bower, ibid 
Hyde y. Skinner, 208. 

Willan V. Willan, 260. 

Doc d. Yea y. Bucknall, SfiG. 

Pool y. Bentley, 277- 

Doe d. Walker v. Groves, ibid, 

CE R TIORARL — See Replkvi s, 

CESTUI QUE TRUST^SeehFjLH^. 

CESTUI QUE VIE 
who, 4. 

tlie existence of, how ascertained by those in remainder or rever-^ 
sion, 3G3. 

when the presumption of life ends, ?7n(L 
CITANCELLOllS OF CHURCHES. — See Pkebevdaiuiis. 
CHANCERY. — See Inquisitions, Reciuviiu. 

CHAPKLS OF KASK 

seats in, how attached to houses, 334, 

CHARITABLE USES 
what are, 149, 162. 

See Appointment. 

CHARITY LANDS 

trustees of, may make what leases, 1.38. 

for w'liat reason such leases may be set aside, 1 39. 

of the possession of underlcssoes of, ibid. 

as to the extent of relief given in setting aside charity lease*;^ 

trustees cannot covenant for perpetual renewal, 452. 

CHASE ’ 

w hat passes by the name of, 304. 

CIIATJ^ELS 

where equity will enforce a specific delivery of chattels, 712. 

See Feme Coveiit, Inquest of Office. 

CHRIST CHURCH, DUBLlN.^icc luEuANh, 

CHURCHES 

of seats in, 333. 

CHURCHWARDENS 

may purchase, when, 164, 292. 

CIVIL B I LL. — See I rel an d . 

COAL-MINES 

lessee of, in a manor cannot dig under copyhold, but may have 
trover for the con^, 299. 

in grant of, no implied power to fell timber to work it with, 337. 
Sec Ireland, Lease. 

CO L L EG ES. — See Ren t. 

COMMONS 

dilTerent kinds of, 24, 317. 

of qualification of the grant of where there are extensive commons, 
337. 

See Estovers. 

CONCURRENT LEASES 
general nature of, 36, 

See Power, Spiritual Persons. 3 
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COxNDITlON 

precedent* — Sec Acjiieement, Lease. 
collateral. — See Leases. 
rendered impossible, 307. 

of re-entry, must be expressly stipulaied for, 443. 
how created, ibid, 
what is a void, 444. 

in the king’s leases, when executory considerations operate as, 445. 
of usual conditions, ibid. 

of re-entry ill leases under powers requiring them, 451. 

of re-entry in assignments, 549. 

whether apportionable, 589. 

of re-entry for rent arrear, rules relating to, 728. 

of the proceeding under the statute (4 Geo. 11.) iu case of rent, 731. 

of re-entry in crown leases, how taken advantage of, 733. 

of relief in equity in cases of rent, 734. 

whether any equity in case of breaches of conditions to repair, and 
to cultivate in a husbandlike tnaoner, 735. 
whether equity will relieve for default of insuring, 737. 

or for aliening without licence, ibid. 
of notice in case of condition to repair upon notice, 738. 
of re-entry on broaches of other covenants than that for rent, 739. 
what are not breaches of covenant not to alien without licence, ibid. 
not to assign, whether marriage of feme sole lessee is a breach of, 740. 
wliether a bequest is so, 741. 

whether ticjisoii, felony, or outlawry are breaches of the same, 743. 

other cases under the same head, ibid. 
whether assignees may assign without licence, 744. 
not to alien, when suspended or destroyed, 745. 
of entry by corporations aggregate, under a, 747. 
of waiver of the forfeiture, ibid. 

where a person, having a right of entry, does acts wdiich would be 
tortious in another, the construction of the law, 749. 
to enter and retain till satisfied, 750. 

CONFIRMATION 

by remainderman, when good, 13.5. 

of leases by spiritual persons, 4()5. 

of patron, 465, 467. 

of ordinary, 467. 

bow’ long it will enure for, 409. 

by deputy, ibid. 

of the form of, when made by dean andchaplcr, 470. 
where implied, 471. 

whether it may be [lartial, ibid. ; 

when it should be made, 472. 
at common law, 477. 

CONSlDKRATlON.—.Sce Deed. 

CONSCIENCE, COURT OF 

in London, what actions may be maintained there, 695. 

CONTINGENT USE 

when bound by a lease, 39. 

contract 

the nature of between landlord and tenant, L 

of privity of contract, 457. 

of the duration of privity of contract, 479. 

CONUSANCE.--iScc Replevin. 

3 N 2 
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COPAUCENEIIS.-^&e Li:ase, Uext. 

COPYJIOLD 

lease of by copyholder creates a forfeiture, 43. 
may be^ leased m ithout licence, for what terms, 44. 
of a lease by the lord to the cop) holder, ihid* 
of a common law lease by the king as lord, 45. 
of leases by surrender, ibid, 

whether wife of copyholder entitled to her freebench can avoidl 
leases by her husband, 6% 
whether demiseable under powers, 114. 
of common law leases by infants and femes covert, 135. 
whether a cause of forfeiture descends, ibid. 
whether one coparcener may enter alone for a forfeiture, ibid, 
whether a cause of forfeiture is transferable by the lord, 130. 
what amounts to assent by the lord to a lease, 136. 
by whom liceiues may he granted, ibid, 
whether licences may be coiulitional, ibid, 
of the authority and extent of a iicence, 137. 
concurrent lease, whether good under a licence, ibid, 
of customs to grant licences, ibid, 
the elFecl of a copyholder taking a lease of his, 145. 
covenants that A. should enjoy for one year, ct sic de anno in annum 
for life, whether a forfeiture, 265. 
lease for one year, and a covenant de anno in annttm, ibid, 
whether such covenants may be performed in equity, ibid, 
whether the lease should be in writing to create a forfeiture, 200. 
wliether tho lord is barred or a customary right transferred of cutting 
limber by the lease of, 208. 

whether the grantee of the inheritance in copyholds may grant 
courts, 343. 

whether copyholders may shroud trees, if excepted in the lease of 
a manor, 346. 

whether assignment of reversion after a common law lease may 
be by surrender, 582. 

See ArsuEEMENT, {Doe v. Clare)^ Coal-mines. 

COllN-llENT 

nature of, 373; 

CORNWALL 

of grants of lands in duchy of, 06. 

CORPORATIONS 

sole, their power as lessors, 48. 
of the king as a sole corporation, ibid, 
lay, aggregate, or sole, how^ far they may alien, 73. 
spiritual corporation^ their power, 

of superiiistitution in the case of sole spiritual corporations, 85. 
of investiture of the teinporalties of spiritual persons, ibid, 
corporations aggregate, one integral part cannot lease to another, 155. 
corporation sole cannot grant to itself in its political capacity, ibid, 
tenant holding under renewable lease cannot inspect books of, 161* 
aggregate, what acts they may do without their common seal, 2P0. 
exception In the case of settlements, ibid, 

how the demise of corporations should be alleged in ejectments, 291* 
of the naming corporations in deeds as parties, ibid* 

COVENANT 

distinction between agreements and covenants, 171. 
for renewal, when binding on purchasers, 22L 
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COVENANT, continued. 

to renew by husbuiid seized of term in right of his wife, whether 
binding on her surviving, 222. 
of covenants for perpetual reitewal, 225. 
of the construction of such covenants, 22(5. 

to renew underlease at the same rent, as often as lessor paramount 
should renew, 230. 
of contribution by underlessees, idid. 
when tantamount to a lease, 2(54, 265, 359. 

to deliver up the premises at the end of the term, whether dis- 
charged by parol agreement to hold over, 289. 
in a lease must be with the owner of the legal estate to run with 
land, 395. 

for quiet enjoyment, i/dd. 

express covenants for quiet enjoyment qualify the implied when, 399. 
for quiet enjoyment against a particular person, 400. 
for quiet enjoyment against all persons claiming under lessor extends 
to dower, ilid. 

for quiet enjoyment, by lessor whose estate is on condition, idid. 
for quiet enjoyment, by a parson, 401. 
w hether a decree in Chancery is a lawful eviction,*’ idid. 
for quiet enjoyment whether it may have a retrospective operation, 401. 
nature of (he enjoyment intended, idid. 
whether extend itiff to easements in lessor’s land, 403. 
of distinction between exception aikd reservation as to implied cove- 
nants for enjoyment, 40 4. 
when binding on heirs or executors, 402. 
to pay rent, idid. 
to repair generally, 405. 
to repair with a penalty, 406. 

w hether a covenant to repair extends to after-erected buildings, idid. 
whether aciion lies for not repairing during the terra, 407. 
to repair, or after notice, ibid. 

to repair at all times, when, where, &c. and at farthest within three 
months after notice, ibid, 

to repair, where repair by the lessor is a condition precedent, 407. 
whether “ lessor allowing timber” qualities a covenant to repair, 4()S. 
if lessor covenant to repair, whether lessee may repair and deduct 
from rent, idid. 

whether express covenant to repair takes away lessee’s right to cut 
timber, idid. 
to insure from fire, 409. 

to leave the land in the same plight lessee took it in, 413-. 

to muck and manure the laud, 4l4.' 

to pay taxes and rates, idid. 

to restrain particular trades, 433. 

with reference to party walls, idid. 

of joint, joint and several, and several covenants, 433# 

in what cases raised by implication, 437. 

in letters patent, idid. 

construction in cases of ambiguity, 438. 

'tf the subject matter as a guide of construction, 439. 

whether the usual covenants in leases are iiidepeudenl, 140. 

when void if the grant is void, idid. 

liow discharged or released, 441. 

of penalties to perform co vena tils, idid* 

what covenants are usual, 4 15.^ 
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COVENANT, Continued. 

In leases by spiritual persons, 449. 
in leases under powers, ibid. 

whether covenants for renewal vitiate a lease under a power, 450. 
in building leases under powers, ibid. 

whether covenant by lessor to rebuild in case of fire satisfies a 
power which requires usual covenants, 451. 
usual covenants required by a power, how to be inserted, ibid. 
of covenants running with land, 47'9. 
in assignments, 549. 
for title and further assurance, ibid, 
for quiet enjoyment, 551. 
of qualified covenants, 553. 

of covenants running with land in assignments, ibid. 
whether landlord's title may be disputed in actions of cove- 
nant, 643. 
of the action of, 695. 
where local or transitory, ibjd. 
where venue may be changed, 696. 
by whom and against whom it may be maintained, ibid. 
of abatement for want of parties, 697. 
of the proper parties, ibid. 
of the declaration, 698. 
of assigning breaches of covenant, 699. 
action for rent, precise sum not material, 700. 
rent when apportionable in this action, ibid, 
of non est factum, 701. 

action on covenants running with land, 70^. 
against devisee, whether the action lies for breach by devisor, 
701. 

plea of performance, ibid. 

not discharged by bankruptcy, 702. 

of the plea of eviction in action for rent, ibid. 

nil debet or riens in arriere, tender, &c. ibid. 

of ouster by lessor, 703. 

of waiver of breach in not repdring, ibid. 

of eviction in case of covenant to repair, ibid. 

of other pleas, 704. 

of pleading covenant against covenant, iaal. 
of release, accord, and satisfaction, ibid. 
of action of covenant not to assign, plea licence, 705. 
of outlawry of lessor, ibid. 
title of plalntitV where traversable, 706- 
of evidence to support particular Issues, 707. 
in what cases rent may be computed by the master, ibid. 
of writs of inquiry to whom directed, where action is brought 
in a different county from the land, 707. 
of judgment against executors, 708. 

of damages where verdict is for plaintiff, only as tenant for life, 
with remainder over, ibid. 
of damages in case of increased rent, ibid. 

whether judgment in covenant bears interest in account against 
executors, ibid. 

of injunction to restrain breaches of express covenants, 709. 
in husbandry, whether capable of specific performance, 710. 
whether equity will interpret the reai^onabiene&s of covenants, ibid. 
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C O V EN ANT, continued, 

when equity will interfere, 711, 

to resume for building, if lessor resume and do not build wLelhei 
any equity for tenant, 713. 

CREDITOR and DEBTOR 

of contracts between, how viewed in cquily, 

CROWN 

of avoiding charges by tenant in tail with reversion to the crown, 
upon attainder, 65. 

of the mode of granting crown leases, 87. 

of the different seals belonging to the crown, 

of the pursuing the conditions of crown warrants for leases, 202. 

of grants to or by the crown, 290. 

of recital in patents, 292. 

of the ‘‘ non obstante^'* clause, ibid, 

debtors to the crown. — See TkklAnd. 

See Bankiiupt, Distress, Executions, Extents, Frauds, Inquests, 
Replevin. 

CUSTOM OF THE COUNTRY 

with respect to farming tenants, how excluded. 410* 
between landlords and tenants to pay hcriots, how proved, 386* 

See London. 


D. 


DAMAGE FEASANT 

whelher tenant holding over can distrain landloid’s cattle put iu to 
taho possession, 816. 

DATE OF A DEED 

no estoppel, 236*. 

DEANS. — See Corpouattons Spiritual. 

DEANS AND CHAPTERS 

distinction betw^ecn their constitution, and that of abbot and con« 
vent, 55. 

See Corporations Spiritual. 

DEBT 

w hether the landlord's title may be disputed in action of, 643. 
of the nature of the action, 676. 
who may bring it, 677. 
against whom, ibid* 

of the limitation of time of such actions, 678. 

of distinction between debt for rent and sums in gross payable by 
instalments on an entire contract, 679. 
whether the action is local or transitory, ibid, 
of the declaration, <>80. 
for rent with nomine •pceriosy ibid, 
for use and occupation, ibid, 
where the proper action for apportionment, 681. 
picas fn bar to the action, ibid, 
of nil habuit^ 682. 

of several pleas, 683. , . 

whether release may be given in evidence under the general issue, 
plea of eviction by the crown on attainder, 681. 
whether a covenant by lessor to deduct from rent mny be pleaded, w- 
whether a former extent of the reversion may be avoided by the 
replication of a subsequect couusee, ibid. 
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DEBT, continued. 

receipt of last half-year’s rent, eridencp of what, 686. 

payments of rent charges, whether evidence of payment of rent, ibid. 

of set-ofif, ibid. 

DEBTOR AND CREDITOR 

of contracts between, 156. 

DECEIT 

reversal of fine by writ of, 64. 

DECREE IN CIIANCimr 

whether a lawful eviction,” 401. 

DEED 

rule as to construction of the premises and habendum^ 354. 
whether a deed may be revoked by parol, 4G4. 
proof of attestation where dispensed with, 693. — See DiaiVEHY. 
DEER.— Waste. 

DEFENDANT IN EQUITY.— Agreement. 

DELIVERANCE, SECOND.— Replevin. 

DELIVERY 

of the deed of lease, 454. 

should be on the premises, when, 455. 

DEPOSIT 

on a purchase by auction where recoverable, 541. — See Auctioneer. 

DESCENT 

to toll entry, nature of, 792. 

deserted premises 

of the proceeding under the statute 11 Geo. ll.c. 19. m case of, 767. 

DEVASTAVIT 

executor liable for when, 533. 

DEVISE, — See Joint Tenants, Revocation. 

DIGNITIES,— Lease. 

DISCLAIMER 

nature of. 538. 

DISCONTINUANCE 

nature of, 39. 

by feme tenant in tail cx provisione viri how avoided, 62. 
the effect of discontinuance on the reversion, 63. 
whether evaded by the reversioner joining in the lease, ibid. 
of formedons to avoid, 64. 

whether freehold leases under the statute 32 Jlcn. VI 11, create, 78. 

DISSEISIN. 

nature of, 792. 

DISSEISOR, — See Leases. 

DISSENT,— Aec Infant. 

DISTRESS 

the remedy for default of services, 23. 
when a landlord may distrain, 596'. 

what rents may be distrained for, 597. — See Rents-seck. 
who may distrain besides the original land lord, j51>9. — Sec Executors 
AND Administrators, Feme Covert, Recovekous. 
by bailiffs, 603.— IIeckiveii. 
of one of severaA-^coparceners, &c. joint lessors, 604. 
of tender%pr^vious to distress, ibid. 
must b^ft^ rent day, 605. 

must be during the •tenancy, except In what cases, ibid. 

must b^fi the premises demised, 606. 

of fresh pursuit and clandestine removal of goods, ibid. 
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DISTRESS, continued, 

of the proceeding under the statute in the case last mentioned^ 607 . 
whether cattle on common appurtenant or appendant are liable to 
distress, 608. 

of exceptions to the king’s prerogative of distress, tdid, 
for rent of land and goods demised together, 609. 
must be in the day time, tin'd. 

whether a landlord can break into a house to distrain, id/d, ^ 
what kind of goods may be taken, 610. 
whether the property of strangers may be distrained, 612. 
of the remedy of strangers where their goods are taken, 615. 
whether goods in the custody of the law may be distrained, 6 16. — See 
Executions. 

whether landlord may distrain after the bankruptcy of tenant, 618. 
whether there may be several distresses for the same rent, 620. 
of the remedy against excessive distress, 621. — See The King. 
of impounding, 622. 

of driving the distress out of the hundred, 623. — See Rescous, 
Tender. 

of the interest of the distrainor or others in the goods distrained, 626. 
of the delivernnre of the distress in replevin, 632. — See Replevin. 
of the appraisement and sale of distress, 660. 
of the time limited for replevying before sale, 661* 
of the time of sale of distress of standing corn, ilfid. 
who may administer the oath to the appraisers in case of distress in 
two hundreds, 662. 

of notice of sale to the owner of the goods distrained, 603. 
of the remedy against tortious acts in the course of the distress, M/, 
practical directions as to making distress, 665. — See I’kactical 
Forms. 

of costs and charges of distress for small rents, 668. 
where after sale a surplus reinaitis with the constable who becomes 
bankrupt, whether the tenant is preferred to other creditors, 669. 
where upon the sale landlord’s property tax and repairs have not 
been deducted according to agreement, whether tke tenant after 
sale may recover, 669. 
of the title of the vendee of distress, td/d. 

whether the money arising from the sale of the goods of a stranger 
ever becomes the money of such stranger in consideration of 
law, t7j/d. 

whether injunction will lie to restrain distress, 070. 

See Extent, Iueland. 

DOUBLE RENT 

of the proceeding for, 764. 

DOUBLE VALUE 

of debt for, 753, 

distinction between ejectment against tenant for holding over, and a 
recovery on a void lease with reference to, 810. 

DOVE COTE,-~iSW Waste. 

DOWER 

of the effect of dower on leases made after coverture, 62. 
may be of the rent and reversion, 58L 
DURESS,— Leases. 
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EASEMENTS 

grants of, may be by parol, 288. 

in what cases unity of possession will not extinguish them, 324. 

whether they pass inclusively in a grant, ibid. 

by whom they must have been created to have continuance, ibid, 

whether revived by the word “ appurtenances,” 325. 

by what general words they will pass, ibid, 

of easements ratione ienurw, 335. 

distinction as to misfeasance or nonfeasance by the lessor with refe- 
rence to easements in his land, 403. 

ECCLESIASTICAL PERSONS 

of their power of alienation at common law, 79. 
how far restrained by statutes, 80. 
of the form of their leases, 82. 
of concurrent leases by, ibid, 
of ancient oHices granted by, 86. 
whether disqualified to be lessees, 154. 

See Renewals, Rent. 

EJECTMENT 

fictitious nature of the action, 7. 

of injunction against ejectment after bill filed for specific perform- 
ance, 292* 

equitable title wheflier available in ejectment, 2G7. 

of the common rule in ejectment, 456. 777. 

of tlve proceedings in the action, 768. 

for what hereditaments the action lies, ibid, 

of sealing a lease upon the premises on a vacant possession, 7C9. 

of service of the declaration on the tenant, ibid, 

of service of the declaration on other persons than the tenant, 771 * 

See Ireland. 

of the affidavit of service, 772. 

of the proceedings under the stat. 1 Geo. TV., 774. 

declarations considered as process, how. 775. 

of notice to the landlord of (he service of declaration, ibid, 

who may defend as landlord, 777. 

at what period of the action the landlord may become a jjarfy, 778. 

of the time for appearance in country causes, ibid, 

of judgment against the casual ejector, 779. 

of security for costs, 781. 

of the venue and form of declaration, ibid, 

for breaches of covenant, a’ particular must be given of (he breaches 
insisted on, 784. 
the usual pleas what, 785. 

of staying proceedings in ejectment for nonpa} ment of rent, ibid, 
trials at bar, ibid. 

judgment after nonsuit for want of confessing lease, entry and 
ouster, ibid, 

judgment against several where some confess ami others do not, ibid, 
no nonsuit between landlord and tenant, for want of tenants con- 
fessing lease, entry, and ouster, ibid. 
of the proof of ouster as between tenants in common, 786. 
adverse possession when a good defence, ibid. 
of the limitation of the action, 787. 
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EJECTMENT^ continued, 

what shall be considered an acknowledgment of tenancy, 788. 
whether landlord’s title may be disputed, 789. 
whether tenants in common may join in demise to plaintiff in 
ejectment, ibid, 

whether one of several partners, having in himself solely the legal 
estate, may bring ejectment after receipts in the name of the 
firm, 790. 

if lessor of plaintiff after issue and before trial enter, whether it may 
be pleaded at the assizes, 791. 
receipts of rent when evidence of title in landlord, 792. 
of staying proceedings, ibidL 
proof of possession in tenant when necessary, 793. 
who are. not competent witnesses in, 794. 
of the legal title, 795. 

of the presumption of the surrender of outstanding terms, 796. 
of the judgment in ejectment, 797. 
of staying execution by slat. 1 G^. IV. c. 87., ibid, 
what recognizances are required by stat. 1 Geo. IV. on staying exe- 
cution, 70S. 

on motions after verdict, ibid. 

rent how computed in ejectment for rent, ibid. 

whether execution can be staid if landlord distrain for rent due after . 
verdict, 790. 

whether execution can be stayed till costs in equity are paid, 800. 
of new trials, 709. 
of fresh actions, ibid, 
of damages for vexatious ejectment, 801. 

after acquiescence for 20 years the proceedings in a former action 
will be deemed regular, ibid. 
of perpetual injunctions against ejectments, 802. 
whether lessor of plaintitf can release the action, ibid. 
whether plaintilf can release costs or mesne profits, ibid, 
of writs of error, ibid. 

of the execution of the writ of possession, 803. 
an alias habere^ where it may issue, 804. 
of scire facias to revive judgment, 805. 

whether scire facias is necessary after delay of execution by injunc- 
tion from chancery, ibid. 

of execution by executors where plaintiff dies within a year and a 
day, ibid. 

against whom scire facias must issue if defendant dies, or judgment 
is against casual ejector, 806. 

whether fi-fa. or ca, sa. for damages and costs, may be joined in the 
same writ with the writ of possession, 807. 
from what time error is a supersedeas^ ibid, 

in what cases a laiUat or original must actually be taken out, ibid, 

in whose name error should be brought, 808. , 

of the security to be given by plaintiff in error, ibid. 

bail in error when chargeable with mesne profits, 809. 

error in what cases no supersedeas^ 810. 

of affirmance of ejectment in error, ibid, 

under what circumstances defendant may bringa new ejectment after 
a w'rit of error, ibid. 

wliut course after affirmance in error plaintiff in ejectment may 
pursue, ibid. 
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EJ ECTMENT , continued, 

io ivhat cases the mesne profits may be ascertained on the trial of 
ejectment, 816. 

ofbills to discover the title of persons bringing the action, ibid. 

See A'M'ard, Cokpouation, Infant, Ikelanjd, Moutoagee, Wales. 
ELECTION 

to avoid leases cannot be transferred, 1 $3. 

See BANKuurT. 

ELEGIT 

origin and nature of the writ, 48P. 
what may be seised under the writ, ibid. 
bow the writ must be executed, 490. 

whether the termor is entitled to his term if the elegit be set 
aside, ibid. 

bow the reversion may be extended, 583. 

EMBLEMENTS 
nature of, 9. 
what are, 340. 

do not give title to exclusive occupation, ibid. 

whether lessor entering for condition broken is entitled to them, 749. 

ENCROACHMENTS 

upon the waste whether they belong to the landlord after the 
lease, 315. 

ENFRANCHISEMENT 

what is, of a copyhold, 44. 

ENTRY 

when necessary under a demise, 476. 

EQUITY OF REDEMPTION 

remedy for a judgment creditor is in equity, 487. 

See Assets. 

ESCHEAT 

of the king's title by, 49. 

whether lord by escheat may avoid a lease made hy tenant in fee 
simple, 61. 

See Felony. 

ESCROW 

of delivery as an escrow, 455. 

ESTATE TAIL, — See Contiiact, Discontinuance. 

ESTATE FOR LIFE, 
general nature of, 4. 
pur outer vie^ what, ibid. 

whether descendible freeholds, ibid. 

when chargeable for debts, and distributable as personalty, 5. 

in what respects strictly freehold, ib/d, 

how deviseable, 6, 562. 

may be limited in strict settlement, 563. 

ESTATE FOR YEARS, 

general nature of, 6. 

distinction between assignment and underlease, 7. 

ESTATE AT WILL 
nature of, 8. 
bow determined, ibid, 
of the custom of London relating to, 7. 
may be created now by express words, ibid. 

ESTATE AT SUFFERANCE 
what, 10. 
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ESTATE AT SUFFERANCE, continued. 
ill wIiAt cases it cannot exist, lOu 
See Tenant at Suffeuance. 
ESTOPPEL 


leases by, of the form of conveyance, 34. 
what persons are not bound by estoppels, 
of the nature of the interest passed, idid. 
run with the- land when, ibid. 

whether a lpa«e which conveys an interest may operate by cstoj^l 
after eviction, 37. 

whether, if the truth appear in recitals, there is any estoppel, 38. 
of waiver of the estoppel, 3S. 

whether a jury may find the truth, ibiiL — See Date, Parcels. 
of the assignment of a lease by, 5(11. 

ESTOVERS 

diiferent kinds of, 337. 

whether the rangership of a forest carries estovers, 338. 
whether grant of estovers in other lands than tliose demised excludes 
estovers in the land demised, 338. 

ESTREPEMENT 

nature of the writ of, 727. 

ETON.— See Colleges. 

EVICTION 

cllect of partial or total eviction on the contract, 51>l. 
EXCEPTION 
nature of, 343. 

bad if of the w hole thing granted, 341. 
whether capable of qualification, ibid. 
may be limited to a contingent event, ibid. 

of trees in an underlease by owner of a particular estate, whether 


good, 345. 

of timber trees, includes what, ibid. 

whether future trees may be excepted, ibid. . . ^ 

whether lessor may fell and carry away excepted trees, without 
special reservation of a power to do so, ibid. ^ ^ i «4/? 

in what cases of exceptions of trees or wood the soil is excepted, 346* 
of trees, the trees remain parcel of the inheritance, 347. 
although trees are excepted, lessor cannot cut ornamental 


ber, ibid. . . . 

w hether a proviso that lessor or his heirs may cut timber amounts 

to an exception, ibid. ^ 

cannot be made in favour of a person not having the legal estate, 318, 
does uot imply a covenant not to occupy the land excepted, 404. 
of exceptions in deeds of assignment, 548. 

EXCHEQUER SEAL,— Crown. 

E X FCUriON 

whether the furniture of a ready furnished house may be taken 


for debt of lessor or lessee, 322. ... .• 

a new exerutiou may be awarded against one dying in execution, 401. 

of rheUndlord’s“llmedy®foroneycar»^ rent upon execution levied 

ci.r mTr;:^r«^^ under standing corn cannot be sold 

whethf/ an^-xtent of the crown is an execution so as to entitle the 
landlord to a year’s rent, C7l. 
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EXECUTION, confinuetU 

of the action against the sheriff for default of retaining a year’s 
rent, 672. 

of notice to the sheriff of rent being due, 673. 
of the proceeding in actions against the sheriff, 674. 
of the execution of a Ji* fa, after a writ of possession in ejectment 
tested subsequent to theji.fa^^ 802. 

See IittLANO, Feme Covert, Sequestration. 

EXECUTOR 

may lease before probate, 55. 
personally liable for devastavit^ 533. 
the fund liable in equity, when, ibid^ 
may sell before probate, ibid. 

Vfho may be executor de son tort of a term, 633. 
of retainer by administrator of such an executor, ibid. 
if legatee as well as executor^ he must make special claim as 
legatee, 578. 

in what case the law will imply an election to take as legatee, 579. 
before he assents to the bequest of a term may require a bond of 
indemnity from legatee against future claims, ibid. 
may plead a bond debt of testator unsatisfied against debt for rent 
in what cases, 081. 

See Assent, Devastavit, Executor and Administrator. 

EXECUTORS AND ADMINISTRATORS 

durante minori wtate^ their power to lease, 55. 
whether administrator de bonis non may avoid leases made by 
them, 73. 

the nature of their interest in the assets, 528. 
how far bound by the contract of their testator or intestate, Hid. 
whether they can waive the tenancy without waiving the whole 
administration, 529. 

their defence in case the profits fall short of the rent, ibid. 
of judgment de bonis propriis^ 530. 

where tenant dies in the middle of a quarter, whether they will be 
allowed for the profits taken by him, 534. 
how far liabl<3 after assignment over, 533. 
may distrain for reut arrear, in what cases, 599. 

EXTENTS 

nature of extents in chief, 491. 
what may be taken under, 492. 

from what time lands of the king’s debtor are bound by, ih. 
of simple contract debtors to the crown, and debtors of record, 493. 
of the king s debts by specialty not of record, 494. 
of accountants to the crown, 495. 

treasurers and receivers and their heirs, how liable to, ibid. 
priority of extents, how^ regulated, 497. 
in aid, what, ibid. 

in aid by whom they maybe sued out, 498. 
compared with an elegit, ibid. 
venditioni exponas should issue, when, 499. 
take precedence of distress, when, 669. 

after extent executed, whether the time may be enlarged far the 
benefit of the landlord, 670. 

EXTINGUISHMENT.— Easement, 
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P. 

FARM 

wliat passes under the dcscripiton of, 309. 

FA lUHNG LEASES ’ 

for what terms usually made, 358. 
of provisions for good husbandry, 410. 

to whom the straw, dung, &€• belong at the end of the lease, ibuh 
of away going crops, 4il. 

of the effect of a covenant, for beiieAt of the landlord, upon execu- 
tions against the tenant, 412. 

whether incoming tenant can sue outgoing tenant for breach of good 
husbandry, ibid. 

FEALTY 

whether implied in feudal grants, 23. 

FEASTS ® ^ 

what are the usual feasts or rent days, 38(5. 

FELON ^ ' 

of the grants of a felon, 46. 

FELONY 

stealing goods in a ready furnished house or lodging, when, 322. 

FEME COVERT 

executrix the nature of her interest, 56. 

her concurrence whether material in leases of her estate by her 
husband, 70. ' . 

how and when she may avoid leases after coverture, 71. 
of her husband’s power over her chattels real, 72. 
if separated from her husband, presumed to receive rents by his 
authority, ibid. 

her guardianship in socage how transferred to her hufihand, 73. 
ill what cases she must join in leases of her estate, under the sta- 
tute 32 Hen. VIIL, 78. 

whether she may exercise powers without the concurrence of her 
husband, 100. 

may confirm leases during coverture by fine, 133. 
of her qualifications to accept leases, 143. 

whether goods leased to a married w^oman living separate, may 
he seised for her husband’s debt, ibid, 
what part of her properly passes to the husband on marriage, 521. 
of an alien husband whether her property is forfeited to the 
crown, 522. 

whether baron may sell her chattels in autre droit^ ibid. 
of the wife’s equity in choses in* action, 523. 
of the assignment of her reversionary interests by her husband, ibid. 
of the eflect of a decree in equity in her favour, 526. 
husband of may distrain when, 003. 

Se.e Copyhold, Covenant, Lease, Sukuendeiu 
FEOFFMENT 

the efiTect of, 400. 

FEUDAL TENURE 

of the present state of, 2. 

FIERI FACIAS 

of the effect of the writ, 4S5. 
to what time it has relation, ibid. 

of the priority of writs of ybri facm amongst each other, Ji- 0. 
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FIERI FACIASy continued* 

how possession is given by the sheriiT under, 486. 
whether sale under may be after assignment over by lessee, 486* 
hon&Jide purchasers from lessee, when protected against, 487. 
a writ against two partners how executed, ibid^ 
what the sheriff may seise under the writ in ready furnished 
houses, ibid. 

of the sheriff’s authority, 488. 

if the writ is superseded after sale, whether the term may be restored 
in specie, ibid* 

FINE 

the effect of fine by tenant in tall with reversion in fee, 65, 133* 
entry to avoid a fine when necessary, 792. 

See Ancient Demesne. 

FINES 

as to the restriction of taking fines in leases under powers, 398* 

See Copyhold, Renewal. 

FIREBOTE. — Sec Esxoveus. 

FISHERY 

of the several kinds of, 304. 

FIXTURES 

of the nature of, 349. — See Waste. 

FOLDCOURSE 

what passes by the name of, 302. 

FORCIBLE ENTRY 

the statutes relating to, 816. — Ireland. 

FOREST 

what passes by the name of, 304. 

FORFEITURE, 

what estates arc subject to, 7. 

whether a court of law would give a remedy for acts of forfeiture 
prior to the execution of a deed, though after its date, 236. 
what acts of tenant occasion, 7G5. 

See Copyhold. 

FORMEDON. — See Discontinuance. 

FRAUD.— Power. 

FRAUDS 

statute of. — See Tue King, Leases, 

FRAUDULENT 

when synonymous with voluntary, 295. 

FREEHOLD. — See Leases. 

furniture 

of a ready furnished house, in whom the possession is, 322. 
leased with a house, whether liable to executions against lessee 
or lessor, 322. 

See ExLpuTtoyf Feme Covert. 

G. 

GENERAL WORDS.— S'ce Easements. 

GLEBE, 

whether lessee of glebe is exempt from tithes, 318, 319, 

See IttEEANO. 

GOODS „ „ 

of the letting and hiring of, 322.— see FuBNiTonr, 
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GRANGE 

what passes by the name of, 309. 

GRANT 

* ivhat are words of, 293. 

general rules of grant, as to the subject matter, i96. ' 

land, tdid* 

timber, i6td. 298, 30U 

st/lva cceduaj or acre wood, 296. 

mines, quarries, and gravel-pits, 298. 

of specific descriptions of land, arable, meadow, or pasture,' 
302. 

fold course, 303. 

rectory, ibid* 

manor, ibid. 308. 

vesiura aut tonsura^ ibid. 

pawnage, ibid. 

forest, park, or chase, 304. 

warren, ibid. 

sheepwalk, ibid. 

turbary, ibid. 

fisheries, ibid. 305. 

mining licences, 306. 

honour or castle, 308. 

grange, farm, cottage, 309. 

messuage with appurtenances, ibid. 

toft, ibid. 

of specific descriptions of houses and buildings, 310. 
what things pass, though severed at the time of the grant, ibid. 
grant, when construed according to subject matter, 311. 
parol evidence, where not admissible as to parcels, 312. 
of the modification of the subject matter in quantity or quality, 
312. — See The King. 

parish or township, whether essential to description of par- 
cels, 313. 

of the term abuttal, ibid. 

of preserving boundarie.s, 314. — See Encroachments. 
of the terms parcel, appendant, appurtenant, and incident,*’ 
316. 

commons, 317. 
tithes, 318. 

of the word ‘^hereditament,*’ 319. 
of the word “ tenement,” ibid. — See Poor. 
of the term “ reversion,” 321. 
easements, 322. 
ways, 323. 

See Coalmine, Easements, Estoppel, Parcel, Wastje. 

GREAT SKAL.-— iSpcCiiowN. 

GROWING CROPS. — See Distress, Execution. 

GUARDIANS 

different kinds of, 73. 

See Lessor. 

GUARDIANSHIP IN SOCAGE. See Feme Covert. 
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H. 

ilABENnVM 

its oflice in d(»eds, 354. 

n A HE RE FACIAS POSSES SIONEM.-^See Ejectmemt. 

JIKDO EBOTE.^See Estoveus. 

llEfR 

how affected by the obligations of his ancestor, 503. 

. See Leases, Occupancy. 

IJEREOITAMENT 

definition of, 319. 

what hereditaments may be transferred without deed, 2B9. 
what incorporeal hereditaments belong to land, 318 . — Tithes, 
whether incorporeal hereditaments, if demised, may be seised for 
rent reserved for them, COS. 

IIEIMOT 

nature of, 371. 
how like rent, 385. * 
of distress for, 670. 

HOLDING OVER 

after a written lease, what coTenants are implied, 289. 

HOUSES. — 5'ce Felony, Fjeiu Facias^ Fi knitlue, Iuelanp* 
110USEB0TE.--^iSte Estovers. 


I, J. 

IDIOTS AND LUNATICS.— Henewau 
IMPROPRIATIONS 

ill lay hands are not within the restrictive .statutes relating to 
ecclesiastical persons, 86. 

IMPROVED LAND. — See Ireland, Titiie.s. 

INCIDENT 

the meaning of th# term, 317. 

INCLOSURE ACT (Stat. 41 Geo. IH. c. 109.) 
enables parsons and vicars, how, 86. 

whether tenants at rack-rent are entitled to allotments, 337. 
INCLOSURES.~SVe Commons. 

INDEMNITY 

of covenants and bonds of indemnity on assignments, 559. 

See Bankrupt, Executor. 

INFANT 

ward in Chancery, how his estate may be leased, 57. 

may exercise a power, when, 100. 

his capability to purchase, 143. 

the nature of his dissent after age, 141. 

cannot bring ejectment after age without notice when, 801. 

See Copyhold, Copyholder, Lessor, Receiver, Henewaz., 
. Surrender, Trustees. 

INJUNCTION 

when granted to restrain breaches of implied agreements, 709. 

what shall be deemed notice of motion, 710. 

what shall be deemed notice of the injunction granted, 726. 

See Covenant, Ejectment, Waste. 
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INQUESTS OF OFFICE 
of office of instruction, 47, 
of office of entitling, 49. 
in what cases the party may traverse, 50, 5*2. 
of the rights of termors where the office finds the Jking’s title to 
the freehold, 52. 

distinction between chattels real and personal, £hid» 
of letting lands to traversers, 53. 
of the writ of amoveas 77 ianum^ 53. 
of the present mode of traversing, 64. 

Monstrans de droit, Petition of IIigut, Scire FaciaSb 

INROLMENT 

wh€>re necessary, 461. 

Sec Appointment. 

INSOLVENT 

powers whether transferred to his assignees, 101. 
of the assignment of his estate, 520. 
liable to what covenants after his discharge, 521. 
landlord may distrain, though insolvent convey his estate to trusteea 
for creditors, 620. 

See Agreement, Lease. 

INSURANCE. — See Covenant. 

INTERESSE TERMINI, 

Is only an inception of title, 475. 
no obstacle to remittor, 66. 
is capable of merger, 819. 

INTERPLEADER 

by tenant when allowed, 713. 

between annuitants having claim on the estate, the tenanPs remedy 
for covenants, iOid. 

INTOXICATION.— .Sec Lessor. 

INTRUDER. Lessor. 

JOINT STOCK COMPANY.— See Agreement. 

JOINT-TENANTS 

of the power of joint-tenants to charge their shares, 67. 
of the efi'ect of freehold leases to sever joint-tenancy, ibid, 
of the custom of London to sever by will, ibid, 
whether marriage is a severance, 68. 

whether one joint- tenant may lease to his companion, 155. 
of the interest of joint -tenants in the lives of the survivors, 3i)6f 
of the form of assignment between joint-tenants, 567* 

See Emblements, Lease. 

IRELAND 

of bonds, contracts, and agreemeuti$ to obstruct letting landa, 825. 
of burning land, 847. 

Christ Church, Dublin, — power of dean and chapter to lease in 
certain cases, 828. 

coal-mines, — power of tenants for life to lease, how limited, 830, 
of corporations (o maintain poor, 837. 

Crown debtors, — of remedies against, 818, 849. 

Distress, — of the appraisement and sale of, 852. 

Accountants to the crown, of execution against, where bound {o a 
penalty or otherwise, 849. 
of agistment tithes, 846. 

Armagh,— power of Archbishop of to lease coal-mines, 839, 
l^jjets— whether leasehold estates in Ireland are assets in England, 628lf 

Sf O ? 
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lllELAND, coniinueiL 

assignments under a decree in Chancery in Ireland, bow executed, 
655. 

bishops, — their power to lease bog, 827. 
their power to lease mensal Jands, 828. 
their power to distrain after translation, 850. 
ejectment— of the statutes relating to, 853. 

of notice in ejectment, 857 . — See Mortgagf-e. 

. executions — of the sale of leases under, 849. 
forfeiture, when waived, 867. 
of forcible entry, 859. 
glebe lands, of lease of, 837. 

mortgagee entitled to service of declaration in ejectment, 771. 
nonoresidence — the efiect of, to vacate leases, 835. 
of planting, and the statutes encouraging it, 842. 
spiritual persons and others having limited estates of their power 
to lease generally, 825. 

to lease houses in cities and towns, 828. 
to lease mines, 829. 
to lease bog, 831. 
to lease houses of residence, 83G. 
tenantry act . — See Renewal. 
tithes — leases of, under the late act, 831. 

Tuam, Archbishop of— his power to lease demesno lands, Si7. 
possessory bills — their nature and eflect, 858. 
rebellion, effect of to avoid patents, 847. 
registry of deeds, 848. 

renewal— of the local equity relating to, 232, 237. 

of the cases in Ireland under the tenantry act, 838. 
replevin bonds, form of, 851. 
rescous, how punishable, 850. 

ISSUE IN TAIL 

alienee of, may affirm or avoid leases, when, 1*^3. 
of revivor of leases by, 134. 

JUDGMENT.— iS'ee FinRi Facias^ Mortgacjk. 

K. 


lands purchased by him out of the privy purse, in whom vested, 164. 

the effect of false suggestions as to his grants, 313. 

livery, how supplied in grants by or to the, 4G0. 

not bound by the statute of frauds, 497. ^ 

is bound by the statute of Marlebridge as to excessive distress, 62-.. 


L. 


I aches 

no laches in not clothing an equitable title with the legal estate, 233. 
See Acrf-ement. 

LANCASTER . , ^ ^ 

county palatine of»— CiiowN# 

LAND.— Grant. 

LANDLORD 

paramount who, 3. 
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LANDLORD, continued, 

after lease ended, whellier entitled to the hay, straw, &c. on the 
farm, 343. . ’ 

how affected by tenant’s disclaimer of his title, 3S. 

» . IIkpi-evin, Use anjj Occupation. 

LANDLORD AND TENANT 
of the relation between, 1. 

whether it exists between mortgagor and mortgagee, 12, 
between master and servant occupying, 16. 
between vendor and purchaser, ibid* 

LEASE 


of the essential parts of tlie contract, 1. 
what things are ca pabte of, 23. 

corporeal and incorporeal hereditaments, 2L 
goods and chattels, 29. 

freehold leases, how created at common law, ibid, 
by estoppel, how made, 34. 
of chattels, 39. 

distinction between freehold leases aiul tliosc for years, when made 
without a title in lessor, 40. 
by duress wlieii voidable, 43. 

may endure longer than estate of lessor, when, 59. 
binds contingent uses, when, 59. 
when postponed to dower, (>1. 

when voidable by issue in tail or remainderman, 62, 61. 
by tenant in tail, reversion in (he crov\n, whether voidable by (he 
crown or attainder, 65. 

by (enant in tail, rcveisiou to himself in fee, how rendered una- 
voidable, ibid. 

for life when cause of forfeiture, 68. 
when dependent on the o.state of lessor, 69. 
by tenant for life, how made unavoidable, ibid. 
after judgment signed, w hether avoided by the extent, 70. 
parol lease of wife’s freehold estate, good for what period, ibid, 
may be void as to particular persons, and not lose its afllrinabie 
nature, 133. 

voidable lease, how affiimcd, 131. 

when not capable of being revived after avoidance, ibid. 
effect of the acceptance of a new lease by tenant in possession, 145. 
Sec Suiiui'LNin.tt. 


to devisee of the fee, cUectof, 146. — See Will. 
in consideration of a loan, whether .good, 157. 
pendente litc^ how far valid, 159. 
contra bonos marcs void, ibid. 

nfter sequestration Vith notice, vrlielher good, ibid. 

whether an instrument is a lease to which lessee is no party, 165. 

whether a least for years may be limited as a contingent re- 


mainder, 166. 

distinction between conveyance at common law, and by way of use, 
with respect to a future lease, 167. 

tjxccutory instruments when held actual leases, 263. 

by parol void by the statute how regulated by the parol agreemeiit, 
282. 

of the period limited by the statute of frauds for parol lea. eii, 
ibid* 

hy parol may enure as a tenancy from year to year wlicii, tbtd* 
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LEASE, continued 

on fine without rent, whether it should! be in writingi, 
with a rent less than two-thirds of the improved value, though for 
less than three years, whether good without writing, ibid, 
by parol whether void if coupled with a promise to pay the debt of - 
another, 288. 

by parol, -^term, rent and commencement must be ascertained, 289. 
by parol how completed, ibid, 
should be by deed when, 290. 
of the recitals in a lease, 292. 

where forbearance of mutual rights may amount to a mutual lease^ 
SI 8. 

for life or lives, the nature of the limitation, 332. 
for the joint lives of several whether the life of survivor is implied, 
353 . 

for life how made in futuro^ ibid, 

for life to A., his heirs and executors, the effect of the limitation, 

ibid, 

to A. and his heirs habendum for three lives, whether a lease or grant 
in fee, 353. 

to three jointly, proviso that they shall take in remainder, is repug- 
nant, 354. 

as long as both parties please reserving rent dc die in diem^ 355. 
at a certain rent, and that the lessor shall not turn out the lessee as 
long as he pays rent, ibid, 

under a general taking at an annual rent effect of, ibid, 
for years generally is for what period, ibid, 
for years, of the certainty of the term, ibid, 
for one year, and so from year to year, 35(5. 
for twelve months certain, ibid, 
for ten years at the will of lessor, 357. 
from year to year till fifty years are complete, ibid, 
for so many years as A. shall name, is on a condition precedent, 338. 
for years if limited on condition precedent must be ascertained 
when, ibid, 

lease to A., B , and C., for their lives, with covenant that the land 
shall remain for years to the survivor, whether a good interest to 
the survivor, 359. 

inaccuracies in the lime for commencement of lease, when remedied, 
359, et seq, 

the words ‘‘ from the dale” and from the day of the date” how 
construed, ibid, 

for years if C. so long live, and C. at the time is dead, is absolute, 
365. . . 

for years determinable on lives jointly, the life of survivor is not 
implied, 366. 

for years if A. or his wife so long live, how construed, 367. 
for years hubendum to two jointly with proviso that if the lessees 
die within the term, how construed, ibid. 
agreement to let for lessor’s life, provided the premises are occupied 
by B. or a tenant agreeable to lessor, how construed, 368. 
may give either party an option to determine it, 369. 
for seven, fourteen or twenty-one years, how to be understood, 370. 
for seven years with proviso that the lessee may determine at the end 
of three or five years, with six months’ notice on payment of rent 
and performance of covenants, ibid, 

3 
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LEASE, continued 

executed by the Court of Chancery, what coveniints and conditions 
are usually inserted in, 445 
by indenture, of the execution of, 453. 
how revoked or discharged, 464. 

*^^47^6 *^^”^ operates, in what manner with respect to strangers, 

the effect of entry under reversionary leases, ibid, 
at will, how determined, 764. 

See Registry, Renewal, Scueoule, Surrenuku, Tenancy at 
Will, Tithes. 

LESSEE 


at rackrent whether a purchaser for valuable consideration, 33. 
an outlaw or attainted of treason, or felony, 147. 
spiritual persons whether capable of becoming, 1 54. 
what are good names of purchase, ^91. 
the rights of lessee with reference to timber, 21)7. 
the interest of lessees tenants in common of mines, 315. 
takes the land with all its advantages and liabilities, 338. 
on the death of, what time the law allows for removal of goods, 
343. 

after what time liable to the obligations of the contract, 457. 
of lessee's interest before entry, 473. 

See Roman Catholics. 

LESSOR 

what the necessary qualifications of, 29. 
intruder, 30. 
disseisor, ibid. 
disseisee, ibid- 

heir after the death of his ancestor, 30. 

feoffee, 31. 

lessee for years, ibid. 

bargainee, ibid. 

assignees of bankrupt, 32. 

assignee of insolvent, ibid. 

vendor after sale, 32. 

grantor of a voluntary conveyance, 33. 

landlord may lease notwithstanding possession of tenant at will, 31. 
mortgagor or cestui que trusty 35. 
tenants in common, 37. 
coparceners, ibid. 

the landlord and a stranger jointly, ibid. 

tenant pz/r outer vie and remainderman jointly, ibid. 

stranger, to the tenant in possession, 38. 

lunatics and femes covert, 41. 

queen consort, ibid. 

infants, 42. 

one in extreme intoxication, 43. 

coparcener, joint tenant or tenant in common, ibid. 

joint tenants leasing jointly, ’rW. 

corporate bodies aggregate, 54. 

executors and administrators, 55* 

guardians, 56. 

devisees of land in trust during minorities, 57. 

committee of a lunatic’s estate, ibiiL 

receiver of the estate of an infant ward of chancery, ibid. 
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LESSOR, continued* 

trustees of charity estates, how controuled, 57. 
whether a bailiff can be, 58. 
may lease by attorney, ibid* 
of lessor’s title, 59. 

lease by disseisor when good against disseisee, 60. 

having made his will, the lease how far a revocation, 61. 

feme tenant in tail ex provisione viri^ 62. 

feme covert (joint tenant with a stranger) and her husband, 68'. 

parsons and vicars, 85. 

parson de facto, 86. 

simoniacal parson, ibid* 

master of the rolls, 97. 

having a power and an interest lease by, how construed, 105. 
tenant for life without authority lease by, whether void against 
remainderman after receipt of rent, 131. 

$See CoPYHOLDEE, Covenant, Mortgagor and Mortgagee, Re« 
MiTTER, Renewal, Rent, Reversion. 

LEG AT E E, — See Exec cj tor. 

LETTING AND IIIRING.--^Scc Goods. 

LEVARI FACIAS 
nature of, 499. 

in what cases it may issue, 500. 

LICENCE 

to lease copyhold lands, the effect of, 43. 

how far a lease of copyhold lands is good without, >14. 

a lease may be in form a, 263. 

to assign authority of, 536. 

Sec Agreement, Copyhold, Condition, Covenant. 

LIEN 

of vendor for his purchase money, 545. 

LIMITATION 

of the estate granted, 352. 

LIMITATIONS, statute of (21 Jam. I.) — See Covenant, Debt, Eject* 
MENT, Replevin, Use and Occupation. 

LIFE 

presumption as to the duration of, 363. 

LIVERY 

nature of, 457. — See King. 

LOANS. — See Lease. 

LODGINGS. — See Felony. 

LONDON 

excepted out of statute of inrolments, 32. 
custom of, with respect to mortmain, 151. 
custom of, with respect to easements, 326. 

See Bargain and Sale, Churchwardens, Easements, Joint* 
Tenants. 

LUNATICS. — See Lessor, Power, Renewal, Surrender. 

M. 

MANOR. — See Copyhold, Grant, Wastes. 

MARRIAGE, — See Joint- tenancy. 

MARRIAGE 

brocage agreements, effect of, 159. 

MASTER AND SERVANT.— ice Landlord and Tenant. 
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MAXIMS 


for interpreting deeds, observations 
MENSAL LANDS . — See Ireland. 
MERGER 


upon, 331. 


nature of, 817. 

effect of special occupancy in preventing, 818. 

whether one term is capable of behig merged in another, ibid. 

other cases of merger, ibid. 

whether suspended by trusts, 819. 

See more of merger, 7, 69. 

See Interesse Termini. 

MESNE PROFITS 

of the action for, 811. 
of the declaration, 812. 

judgment in ejectment, to what extent evidence, ibid. 
in what cases the tenant may dispute title, 813. 
proof of possession requisite, where, ibid. 
of the plea of bankruptcy or insolvency, 814. 
of evidence under the general issue, ibid. 
the measure of damages, what, ibid. 
nominal plaintiff may sue for an escape, when, 815. 
of the action as against strangers in possession, ibid. 
of the costs, ibid. 

where there may be an enquiry of mesne profits upon the trial of 
the ejectment, ibid, 

of account for mesne profits in equity, ibid. 

See Ejectment. 

MINES 

special agreements relating to, 299. 

mining adventurers, how far traders, 315. 

the rent of, may be reserved, in what manner, 373. 

See CorYiiOLDER, Ireland. 

M ISREPRESENT ATION.— Ace Acjueement. 

MISTAKE. — See Agreement. 

MONSTRJNS DE DROIT 

the nature of, 50. 

MORTGAGOR AND MORTGAGEE 
leases by mortgagor, 35. 
leases by mortgagee, ibid. 

mortgage by feme covert distinguished from her lease, 72. 
redemption of mortgage by administrator or executor, 532» 
redemption by creditor, ibid. 

redemption by conusees of judgments or statutes, ibid. 
redemption of mortgaged estate for life by the heir, 532. 
whether a mortgagee may assign without possession, 557. 
mortgagee of reversion entitled to the rents, from what time, 581. 
mortgagee when permitted to defend an ejectment as landlord, 799. 
See Agreement, Covenant, Exceetion, Landlord and Tenant, 
Notice. 

MORTMAIN 

the old acts relating to, 148. 

licences to alien or take in mortmain, how granted, 149* 
the general mortmain act (9 Geo. II. c. 36.), ibliU 
the general effect of the mortmain acts, 151. 

See London. 
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N. 

NFAVGATE MARKET 

loHse of, how rr^ulated, 85. 

NOMINE FCENJE 

of the reservation of, 39^. 
of debt for, 680. 

NON OBSTANTE.--^See Crown. 

NOTICE TO QUIT 

where necessary, 11, 750. 

of special provisos for, 751, 752. 

of notice to monthly and quarterly tenants, 758. 

ill what manner notice may be given, 759. 

of dispensation or waiver of notice, ibid, 

of notice to undertenants, 76 1« 

of notice to tenants after mortgage of the reversion, ibkL 
in writing, how proved, 762. 
of notice in the case of tithes, ihnh 

!^ee AaiiKCMRNT, Condition, Infant, IniiLANi), Practical Forms, 
Tenancy from Year to Year, Tenancy at Sufit3rancl’. 
NUISANCE 

against whom the action for lies, as between landiord and tenant, 338. 

o. 

OCCUPANCY 

general and special, 4. 

OUTLAWRY 

iu civil actions, the cHect of, 46, 5C3. 
for treason or felony, 505. 


p. 

PARCEL 

■ what is, matter of evidence, 310. 

grant of ‘‘ manor and advowsoii,’’ no estoppel to say that udvowson 
is not parcel, 318. 

PARCENERS.— .See Lessor. 

PARISH.— See Churches. 

PARK. — See Grant. 

PAROL. — See Agreement, Leases. 

PAROL EVIDENCE 

to vary or put an end to written ogreemonts when admissible, 181. 

PARSONS AND VICARS IN LONDON 

their power to lease glebe lands within the City, 85. 

PARSONS AND VICARS.— Aee Conitumation, Cokfokation, 

, IjNCLOsiiRE, Lessor. 

PARTICULAR ESTATE 

nature of, 2, 3. 

PARTIES— .%e Lease. 

PARTITION 

relates to what time so as to avoid leases, 68. 

of partition pro tempore for the benefit of tenant for life or years, 339. 

iSVe Rent. 

PARTNERSHIP. — See Fieri Facias^ Renewal. 

PART PERFORMANCE.— .Vee Agreement. 
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party. WALLS IN LONDON 

of the regulations respecting, 433. 

PATENTS 

in what cases the party may feave scire fiicim entry or action against 
patentee, 53. ’ 

See Crown, Ireland. 

PAVING RATES, 418. 

PAW N A G E. — Sec G a ant. 

PENA lyr I ES . — See Covenant. 

PERPETUITIES 

of the rule respecting, 666. 

Sec Addenda. 

PETITION FOR PATENTS.~Sec Cromn. 

PETITION OF RIGHT 

nature of, .50. 

PLANTING. — See Ireland. 

PJ-.OUGII BOTE. — See Estovers. 

POOR’S RATE 

what property alTected by, 421. 
property of the crown, ihid^ 
farm stock, 422. 
furniture, ibid* 
engine-house, ibid* 
mines, 423. 
inns of court, 424. 
commons, fisheries, &c. 

of the word “inhabitant” with relation to, 426. 
when paid by lessor, ibid, 
timber, whether rateable, ibid. 
easement, whether rateable, 427. 

See Ireland, Settlement. 
iWSSESSIO FRATRIS 

when, of the reversion, 584, 586. 

POSSESSfON.—A'ce Easements, Ejectment, 

POSSIBILITY 

of a term, nature of, 5 08. 
assignment of, ibid* 

POSTHUMOUS 

children, their rights, 586. 

POTATOES , , 1 # 

purchase of after vegetation has ceased whether a parohase of 

interest in land, 287. 

POUNDS 

overt and covert, 622. 
remedy for pound breach, 624. 

in . c.™.. !»..-, «»• 

of the different kinds of powers, «»• 
how created, 99- 

infants may exercise a power, when, lOU. 

» ft* .»i«.«, >«• 

of bankrupts, 101.— See Admbni.A. 
of lunatics may he exercised how, 10 ^ 
may be destroyed or suspende , 
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FOWEIl^ continued 

requiring consent how exercised, 103. 

must be exercised according to the intention of donor, 105. 

must be strictly followed why, ibid* 

whether a lease void as an appointment can convey the interest of 
grantor, ibid* 

of the instrument executing the power, ibid* 
to be exercised on a contingent event, how construed, 108. 
of leases in possession or reversion under powers, 109. 
proper mode of making a power to lease virtually in possession, 1 JO. 
concurrent lease whether good under power to lease in possession, 
111 . 

to lease for three lives or twenty-one years, construction of, 
112, 113. 

whether any relief in equity where a lease in futuro has been made 
under a power to lease only in possession, 112. 
to lease on lives, the lives must co-exist, ibid. 

whether a power to lease, provided the lease exceed not three lives 
or twenty-one years, authorises a lease for niuety-nine years oii 
lives, 113. 

to lease for thirty-one years or three lives, how construed, ihhl, 
to lease for one, two or three lives, or for thirty years, or for any 
other number or term of years determinable on lives, ibid. 
to lease for three lives, or twenty-one years, or under or for any 
term of years, on one, two or three lives, 1 1 4. 
general power without specifying the term, the authority of, ihhL 
to lease messuages, lands, &c. except a capital messuage and a war- 
ren, whether opened mines can be leased, 116. 
power to lease two things with a qualihcation applicable only to one, 
how construed, 117. 

whether restrained in general to lands usually demised, ibid* 
what are lands usually demised with reference to powers, 118. 
to lease all or any part of the premises at such rents or more as the 
same were then let at, whether the capital mansion and demesnes 
may be let. 120. 

in a will to lease for lives under the rents now reserved thereof,” 
how construed, 121. 

to lease at the rent then paid, or more or proportioiiably for any 
part, how construed, ibid, 

in a will to lease at the usual rents, whether it excludes tithes 
never leased, 123. 

to lease reserving the ancient or accustomed rents, 124. 
accustomed letting^ whether it should be by the owner of theinhe^ 
ritance, 125. 

accustomed letting does not apply to mortgages or settlements, ibid, 
to lease at ancient rent, whether a power to take tines, ibid* 
usual or most” rent how construed, 126, 379. 
leases under powers, whether usually without impeachment for 
waste, ibid. 

lease must be a bona fide contract, 127. 

distinction between courts of law and equity, as to the execution of 
powers, 127. 

in favour of what persons equity supports defective executions of 
powers, 129. 

whether if executed by a less number than required by the power it 
13 good in equity, ibid* 



POWER, continued. 

equity supports the intention of donor, 130. 

construction of powers as between tenant for life and remainder* 
man, 131. 

of the equity against remainderman, after expenditure permitted, 
ibid. 

equity will not relieve where the party intending to execute dies 
previously to execution, ibid. 

distinction between a mere power and a power clothed with a 
trust, ibid. 

as to the precedence of powers when executed, 132. ' 

reservation of rent in leases under powers, 373. 
whether rent may be reserved pro rata, where the premises were 
formerly at an entire rent, 378. 

where rent has been computed from a day previous to the lease, 
Mdicther it is a fine, 379. 

in what manner the rent in leases under powers should be reserved, 
380; 

whether lands anciently demised can be leased with new lands at an 
entire rent, 382. 

whether any rent need be reserved under a power to reserve such 
rent as lessor should think fit, 386. 
to whom the rent should be reserved, 390. 
what covenants and conditions should be introduced, 450. 
where a counterpart is required, how the lease should be exc* 
cuted, ibid. 

See liiti.AND. 

PRACTICAL FORMS, 
replevin bond, 631. 

forms to be used in making distress, 665. 
notices to quit, 763. 

PREBENDARIES 

whether within the enabling slat. 32 Hen. VJII. 79. 

PR ECENTOJi . — See FiiebenuauiiiS. 

PREMISES 

the odice of, in a deed, 351. 

PREROG ATI VE. — See Distress. 

PRESCUIIPTION . — See Easement, Lessee. 

PREfENDED TITLES, 29. 

PRINCIPAL . — See Agent and Principal. 

PRIVITY OF ESTATE^ 
nature of, 3, 477. 

how long it endures between the parties and their assignees, 479. 

See Contract. 

PllOBAl'E. — See Executor. 

PROVISO . — See Condition, Lease. 

PURCHASE MONEY. — Sec Executor. 

PURCHASE NAMES OF. — See Lease. 

PURCHASER.— Agreement, Assets, Lease. 

Q. 

QUASI ESTATES TAIL 

bnw barrable, 564. 

QUEEN CONSORT.— Lessoii. 
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R. 

RABliTT WAllItEN.— jSce Waste, 

RACKIIENT, — See Inclosure, Lessee. Rent, 

RANGERSmP.— &€ Estovers. 

Rates. — See Pook. 

READY FURNISHED HOUSE.— See Execution, Felony, Feme 
Covert, Lease, Schedule. 

RECEIVER 

may distrain, G04. — See Lessor. 

RECITALS— 5ce Lease. 

RECOGNISANCE 

process on, 501. — See Bail. 

RECORD. — See Crown, Extent, 

RECORD ARL — See Replevin, 

RECOVERIES 

how falsified by termor, 60 . 

of the reversion whether ^ood without surrender of freehold 
leases, 589. 

recoverors may distrain, 603, 

RECTORY 

what passes by description of, 309. 

REDEMPriON. — See Mortgaooh and Mortgagee. 

RE-ENTRY. — See Agreement, Condition, Deserted Premises, 
REGISTRY 

of leases, 463. 
of assignments, 556, 

See Ireland. 

RELEASE 

when proper mode of assignment, 54T. 

REMAINDER. — See Agreement, Confirmation, Discontinuance, 
Lease, Power. 

REMITTER 

effect of, 65. 

effect of statute of uses on the doctrine of, 66, 

renewal 

how trustees being minors may renew, 58. 

idiots, lunatics and their committees may renew, in what manner, 59, 
the fines on renewal by committees of lunatics, whether real or 
personal estate, tdid. 

infant, feme covert, or lunatic obliged by covenant to renew may 
renew, how, a5fV/. 

whether underleases should be surrendered in order to renewal of 
the original lease, 84. 

of the nature of renewed and renewable leases, and of tenant 
right, 159, 

of renewal by one jointly interested with an infant, 160. 
of renewal by one partner of the lease of the house of business, 
in case of a renewable lease settled or mortgaged, of the renewal by 
the tenant of particular estate or mortgagor, 161. 
where the old lease has been forfeited by mortgagor, whether new 
lease to the mortgagee is liable to redemption, /ifitei. 
suppression of tenant right is fraudulent, iind. 
whether trustees having a discreticHi to renew are compellable to do 
. so, 102. 
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K l^NKWAL, con( hived. 

wliother ne^lm of Irusioes In srtilenients to renew is a breach of 
Irust^ 102. 

renewal lines how piovulcd for where trustees of a settlement have 
neglected to provide a fund, ibuL 105. 
for the benefit of infants, femes covert and lunatics, how enforced. 
163. ’ 

of apportionment of fines between tenant for life and remainder- 
man, ihld, 

■whether an executor, trustee or guardian can alter the nature of 
renewable leases, 105. 

tenant for life with a power, grants a lease with a covenant to re- 
new when bound to renew, 217. 

covenant with A. and his executors to renew to A. and his assigns, 
whether executors are assigns, 221. 
whether usu^l that underiessecs shall contribute to renewal 
fines, 230. 

request to renew a lease for years where of the essence of the con- 
tract, 232. 

in leases for lives, whether right lost, by neglect to renew on a life 
dropping, ibid. 

cestui qiie trust for life covenants to renew, whether he may renew 
on his own life, 352. 

See Covenant. 

RENT 

not implied in the grant of a lease, 23. 
rack-iont, improved rent, ancient rent, ibid. 
issues out of what kind of hereditaments, ibid. 
on the mode of reservation in leases by Colleges in (he Universities 
and Winchester and Eton, 84. 
on the general nature of the reservation of, 371. 
whether reservablo on bargains and sales, 372. 
whether the quantity must be reserved in certainty, ibid. 
whether it should be entiie or several for distinct parcels, ibid, 
of the species of payment, 373. 

of the mode of reservation in leases under stat. 32 II(?n. VilE, 
of the ancient rent in ecclesiastical leases, 374. 
of the best rent under powers, 375. 

Ihe sum reserved in ecclesiastical leases should be certain, and in 
the same species of payment as formerly, 380. 
whether in the leases last mentioned lands anciently demised ni:«y 
be leased with others not so, at one rent, 381. 
in what cases rent may be reserved pro rala.^ 383. 
days of payment must be during the term, 385. 
may be made payable, at what intcryals, ibid. 
w hether it may be payable at the beginning of each year, 3SG. 
what are the two usual feasts or rent days, 386. 
reservation on a certain day, or twenty days after, 3vS7. 
payable on Michaelmas day, or ten days after, the lease ending on 
Michaelmas day, ibid. 

whether payable during the whole term, wUhout express words, 
whether jiayable or grantable to a stranger, 3SS. 
w hen incident to the reversion, 389. 
erroneous reservation, when reciilied, ibid. 
restrvation to lessor cr his heirs, 391. 

of freehold lands to lessor, his executors and administrators, ibid. 
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RENT, continued 

whether a different rent may be reserved during different parts of 
the term, ibid. 

of the place of payment, ibid. 

the criterion of value in settlements, 393. 

land tax, when and how deducted, 415. 

of the owner of the improved rent with reference to partywalls, 433. 
to whom arrears belong on the death of tenant in fee*simplG, 584. 
of payment to the landlord tenant in fee, dying on the rent 
day, ibid. 

of apportionment of rent between remainder and executor of 
tenant for life, 585. 

whether executors of tenants in tail apres possibility are entitled 
to apportionment, ibid. 
of the right of posthumous children to, 586. 
of apportionment on the descent of fee-simple, ibid. 
of apportionment of rent of a furnished house for the benefit of a 
judgment creditor, 587. 
of the suspension of, 591. 

of apportionment when lessor takes an assignment of underlease of 
part, 592. 

of extinguishment by eviction, 593. 
of apportionment on surrender of part, ibid. 
of apportionment in respect of time, ibid. 

of apportionment whore land is destroy ecF by the act of providence, 
ibid, 

of apportionment where land and cattle are leased together, and the 
cattle die, or the land is evicted, ibid. 
of the mode by which an apportionment may be effected, 594. 
of demand for rent, 595. 
of payment to bailiff or trustee, 596. 
of the nature of rent-seek, 597* 
for equality of partition, 599. 
distress for rent charge, 625. 

of the effect of general receipts for payment of rent, 68.5. 
of the rule of the civil law as to the application of general pay. 
meats, ibid. 

See Condition, Coparcenciis, Covenant, Debt, Distress, Inter. 
PLEADER, Mines, Nomine PouNJE^ Use and Occupation. 
RENTSECK 

the nature of, 599. 

REPAIR 

who is bound by law to, 405. 
what is suflicieiit, 408. 

Sec Bridges and Ways, Covenant. 

REPLEVIN 

of the action of, 627. 

who may grant replevin by plaint, 628. 

of replevin clerks, ibid. 

against whom the action must be brought, ibid. 
of avowry and conusance, ibid. 
by whom the action may be brought, 629. 
does not lie against the king, ibid. 

of the sureties in the replevin bond, ibid. — See Ireland, Prac- 
tical Forms. 

atlachinent does not He against sheriff for not taking replevin 
bond, 631. 
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REPLEVIN, continued. 

of the deliveratice of the distress by sheriff or other officer, 632. 
of the distinction between a precept to take goods by virtue of a 
replevin and writs of execution, 633. 
of capias in withernam^ ibid. 
of the removal of the plaint by rcwrdari^ 634. 
by accedas ad curiam^ ibid. 

by certiorari^ distinction as to counties palatine, Wales, and 
franchises, 636. 

in what state the plaint or record is removed, 637. 
the effect of writs of removal on the inferior court, 638. 
in what cases the landlord’s title may be disputed, 643. 
payment of rent, how evidence of tenancy, 644. 
the party under whom defendant makes conusance, when admissible 
as witness, 647. 
of staying proceedings in, ibid. 

if the suit abates, of the consequences to plaintiff and defend- 
ant, ibid. 

of judgment for plaintiff on demurrer and writ of inquiry, ibid. 
of the statute of linii<ations, ibid. 

of proceedings upon nonsuit or nonpros by stat. 17 Ch. H., ibid. 
of motion for judgment as in case of nonsuit by stat. 14 (leo. II. 
c. 17., 649. 

of the return of the distress, ibid. 
of the power of the jury to assess damages, ibid. 
where the jury omit to find the rent and damages, how the <lefect 
may be cured, 650. 

the remedy in case the distress has been eloigned, ibid. 
of return irreplevisable and second tbdiverance, ibid. 
of the election of defendant to proceed at common law or by sta- 
tute by writ of enquiry, 651. 

of damages and costs where part is found for plaintilf and part for 
defendant, ibid. 
of costs, 652. 
of security for costs, ibid. 

of judgment for avowant after a reversal of judgment for plaintilf, 
653. 

after judgment for avowant ailirmed in error, he cannot have interest 
nor to his costs, ibid, 

of the assignment of the replevin bond, ibid. 

who may sue upon it, 651. 

the condition satisfied when, ibid. 

whether the sureties are discharged by giving time to the principal. 
655. 

or by the execution of a writ of inquiry, 658. 
debt may be brought against one surely and in the dc/inct^ 659. 
to what extent the sureties are liable, ibid. 

of the remedy against the sherilf for insuhicient sureties, ibid. 
of the sherilf ’.s ,emcdy against the sureties, 660. 

RESCOUS 

of remedy against, 624. See Ikklan:>. 

RESERVATION 

definition of, 370. 
proper words of, 372. 

See Mincs, Rent. 

RESIDENCE.— Ireland. 

3 P 
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RETORNO lIABENDO.^See Replevin. 
liKVERSJON 

definition and nature of, 2, 3. 
how distinguished from a remainder, 3. 
how the reversion may be charged by a present lease, 33. 
whether stat. 32 lien. Vlll. has ailected reversions after estates 
tail, 78. 

of the assignment of, 680. 

to what reversion rent is incident, 587. 

of the merger of the immediate reversion, ibid. 

of the assignee of part of the reversion, 588, 

of grantees, under stat. 32 Hen. YlII. c. 34., ibid, 

of tortious entry by the owner of the, 691. 

See Annuity, Baugain and Sale, Eleqit, Copyhold, Mort- 
GAGou AND Mortgagee, Possessmo FjLdTHiSm Rent* 
REVERSIONARY LEASES 

how considered in equity, 161* 

REVIVAL. — See Lease. 

REVIVOR. — See Easements, Wats. 

REVOCATION.— Will. 

ROLLS, MASTER OF.— See Lessors. 

ROMAN CATHOLICS.— &e Lessees. 


SCHEDULE 

should be annexed to the lease of what description of property, 322. 
of costs and charges of distress for small rents, 668. 

SCIRE FACIAS 

against patentees, 50. 

See Ancient Demesne, Ireland, E/ectment. 

SEALING. — See Leases. 

SEATS. — See Chapels, Churches. 

SEISIN. — See Disseisin, Livery. 

SEQUESTRATION 

whether an execution to entitle landlord to a year’s rent, 618. 

See Lease. 

SET-OFF 

of equitable set-off, 713. 

See Avowry, Debt. 

SETTLEMENT 

by tenement, 319, 393- 
of the residence requisite, 392. 
of rent as a criterion of value, 393. 
by rates, 428. 

by residence on leasehold property, 555. 

See Corporation. 

SEWERS ^ ^ 

commissioners of, their power to charge landlord or tenant, 418. 

SHERIFF.— Sec Execution. 

SHEEPWALR.— &e Grant. 

SIGNING . 

when necessary to execution of deeds, 454. 

See Power. 

SIMONIACAL PARSON.— Lsssok. 
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SIMONY 

iiYoids deeds how, 152. 

SOIL, — Sec Grant, Exception. 

SPECIFIC PERFORMANCE. — Sec Agreement, Chattels. 
SPIRITUAL PERSONS. — See Ecclesiastical Persons, Ireland. 
STEWARD.-^56e Co pyiiold. ^ 

ST. PAUL’S. — See Newgate Market. 

STAMP 

cannot aiFect the construction of instruments, 2(>S. 

rules relating to, 461. 

for a lease, 462. 

for an agreement, 463. 

STATUTE 32 Hen. VIII. 

Leases under. 

by whom to be made, 74. 
for what period, 75. 

of what hereditaments, 76. See Waste. 

the nature of the power given by, z5zV/. 

by whom the hereditaments must have been demised, 77. 

the eil'ect of, where the wife has a joint or sole inhoritraice, 7S. 

only extends to vested estates tail. 

See DrscoNTTNLANCE, Tarli: of Stati tes. 

STATUTE MERCHANT OR STAPLE 
the nature of, 500. 
process on, 501 . 

See MoKTi^AGOR AND MORTGAGEE. 

SURSTlTU110N.-~,Vi?e Agreement. 

SUFFERANCE 

tenant :it, the nature of his estate, JO. 

SURPR I A C REEM ENT. 

SUPERl NSTITUTi ON.— Cokporati on. 

SUPERSTITiOUS uses, 149. 

SURRENDER 

dehnition of, 7, 819. 
what is ill Iimv, 145, 146. 

whether a lease to commence on a contingent event is in law a, 
146. 

what estates arc not capable of surrender, 819. 
whether a term may be surrendered to the lessee of a less term than 
itself, 820. 

of the form of express, zdid. 
of w’ords and acts between strangers, ibid, 
of release by termor to a disseisor, /bid, 
of surrender to one joint-tenant, 821. 
of surrender to baron of a feme lessor, ibid, 
of conditional surrenders, ibid, 
of surrenders of riarol leases, ibid, 

recital in a second lease, whether a note in writing amounting 
to a, 822. 

by infant, feme covert, or lunatic, ibid. 
acceptance of, ibid. 

of acceptance of by committees of lunatics, 823. 
acceptance of a parol lease whether surrender of a written 
lease, ibid. 

cancelling the deed whether a surrender, ibid, 

whether livery i*; reiiuisite to surrendei of frceludd lease?., 824. 

3 P i 
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SlJRRKxNDER, covtimied. 

of thp eliVct of suiivi'dcr on underloaseSj ibuL 
*SV7c (/OPYiioLo, K.n;cTMi:NT, Po\vi:k, 

S \ L y A CJE D UA. — Sue ( * ii a n t. 


T. 


TAXES 

the rules as to (teduction of landtax, 414. 
flrainnge act, 417. 
rendering rent free from taxes, ibid. 
property fax, ibid. 

See nj.ACKFRiAiis Buiixa:. 

TENANCY from year to year, 

^here presumed, 1 1, 3bG. 
of notice to determine, ddd. 

at will, in the statute of frauds, what considered, 2S2, 284. 

TENANT 

paravail who* 3. 
r igh t, — Sf'c ii i ; n km a l. 

balance between incomini; and outgoing, how recoverable by latter 
against the former, /).54. 

TENANTRY ACT.-Nce Iuflano. 

TENDER 

when lessor is bound to accept, C83. 

See Avowry, Rankiiupt, Distuess. 

T EN EM ENT. — See Cou po u atj OxN , Settlement. 

TERMS for years, 

may be specitically bequeathed, 533, 505. 

when included in the words lands, tenements, and heredita- 
ments,” ihbl. 

a future interest may pass by will, 640. 

how they may be limited in wills and settlements, 506. 

bequest to one generally passes the whole interest, 567. 

to two equally creates a tenancy in common, ibid. 

of the nature of remainders of a term, ibid. Assignment. 

may be limited to the heir of the body by purchase, 509. 

bequest to one for life with contingent remainder over, ibid. 

of estates tail in, ibid. 

of freehold and leasehold estates limited by the same clause, 570. 
bequest to one for life, remainder to heirs of his body, 571. 
freehold and leaseliold in strict settlement, ib/d. 

of the vesting of the whole interest under an executory bequest, 
573. 

of II bequest after a general failure of issue, 574. 
of tenant for life of a term sans waste, ib/d. 
of the settlement of rem wed and renewable terms, ibid, 
of the connection in equity between the renewed and the former 
term, ib/d. 

effect of renewal after a general bequest, 575. 

TEWKSIUIRY 

^ ca-e of burgesses of, as trustees of an aftermath, whether rateable 
to the poor, 427. 
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TIMBER 

what comes iinilor (V'scription of, 

Mhca bfverofJ, to ivhoai ii belongs, i{43. 

tenant in fee sells the trees, and before they are severed, sells the 
land to (he same grantee, whether the trees are again part of the 
inheritance, 347. 

See COALMINK, CoPyilOJ.DKR, ExCi:i‘T10N. 

TIME 

how comput£?d in law, 335. 

TITHES 

retainer of, may be by parol, when, 2.S9. 

whether lilhes severed at the time of making the lease, though 
not removed, belong to lessor, 318. 
when appsn tenant to land, 

cannot be discharged but by special words, 319. 

by whom paid as between landlord and tenaiit, 429. 

of exemption from, 

diflercnt kinds of, ibid, 

of wood, 430. 

of hemp and flax, ibid. 

personal, ibid^ 

for barren land improved, 432. 
in London, ibid. 

See liiELAM). 

TITLE. — Sec Acukement, Landi.ohd. 

TOWNSHIP 

of the nature of (lie divi.sion, 313. 

TRI:AS0N.— Nev? Li>soii. 

TREASUH ERS. — See CuOWN, i'liLULNJ) utius. 

TR EASl I RY,- Sce Cue. w n. 

TRESPASS 

against pouinlkee})er, 623. 
for a poundbreaci*, ibbl. 

See jiANKIf FtJRMTl’RT., MlSxNF. PllOFiTS. 

TROVER. — Sec Coacmiaes, FoitMTORK. 

TRUSTS 

whether capable, of being raised by implication in leases, 16‘8. 
of implied trusts in assignments, 318. 

TRUSrEES 

iiifants may lease, in what manner, .^.8. 
cannot renew for ll\eir own benelit, 139- 

tiuste.e, how he may make hini'cir liable to tlic lease without 
entry, 337 

Ace A (ill EKM EAT, CiiAiirry, CoiU’ORATioA, Llasls, Klnlvcac, 

V. 

VENDinON! EJPOKyiS.—Sce Mkti.nts. 

VKNDOR AND J’URCn ASHR 

if purchaser is let into possession^ whether ecpjKy will fix aii 
occupation rent, 19. 

of the nature tlie reiafion between vee.dor and |)lt chaser let into 
possession before conveyance, 21. 

See Lien. 

VESITJRE.— Cr.vnt. 

Vi N T N ill R , — See Aliens. 
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VOLUNTARY CONVEYANCES 

their nature, and their effect on the lessor’s po\?er to grant, 33 * 
See Aguukment. 


u. 

UNDERLEASE 

how dependent on the original lease, 69. 

See CiiAiuTY, Fine'j, Renewal, Suimiendeu. 

UNDERWOOD. — See Grant, Exception. 

UNIVERSITIES.—Ate Rent. 

USES 

distinction between a conveyance at common law, and to uses, 167. 
See Remitter and the Table of Statutes. 

USE AND OCCUPATION 

general nature of the action, 19. 

whether the landlord’s title may be disputed, 643. 

of the law’ relating to the action before the stal. 11 Geo. II., 687. 

nature of the occupation, 688. 

of eviction of part, where the whole is at an entire rent, 690. 

action not analogous to debt, ibid* 

of the title of lessor, 691. 

who may maintain the action, ibid* 

of the form of declaration, 692. 

an agreement in writing, if any, must be produced at the trial, ib» 693. 
of defence by administrator sued in his own right where the pre- 
mises are unproductive, 694. 
of parol evidence, ibid. 
of plea of distress, 695. 
set-off, ibid. 

of payment of money into Court, 695. 

USURY. — See Creditor and Debtor. 
statutes of, 295.j 


w. 


WAIVER. — See Agreement. 

WALES 

ejectments may be removed from courts of gieat sessions, when, 77. 
See Cornwall. 

WARRANTY 

the nature and history of, 396 — 398; 

WARREN. — See Grant, Waste. 

WASTE 

dehuition of, 76. 

conversion of arable into pasture, or vice versa^ when, 303. 
conversion or enlargement of buildings, when, 310. 
whether waste to destroy rabbits, 322. 
or the livestock of a farm, ibid. 
or deer in a park, ibid* 
or fish in a pond, ibid. 
or*doves and pigeons iu a dovecote, ibid* 
or furniture, ibid. 
or to cut excepted trees, 346. 
of the clause, without impeachment of waste,” 351. 
of injunctions to restrain waste pending an ejectment, 710. 
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WASTE, continued. 

of the action at common law, 716. 
against whom it may be brought, 716. 
by whom, 717. 

of the process declaration and general issue, 720* 
of the judgment and costs, 721. 
of the action on the case in nature of waste, 722. 
whether case will lie for permissive waste, ibid. 
of lessor's liberty to view the premises, 723. 
of setting out title, ibid. 

where trespass vi et armis will lie after acts of waste, ibid. 
of injunctions against waste, ibid. 
of account in equity of waste done, 726. 
of the writ of estrepement and perpetual injunction, 727. 
whether trover will lie against executor for waste by his testator, ibid. 
WAYS 

of necessary ways, 327, et seq. 

WINCHESTER.— Rent. 

WITHERNAM. — See Retlevin. 

WILL 

lease to devisee of the fee where a revocation, 146. 

WOOD . — Sec Exception, Grant. 




ADDENDA ET CORRIGENDA. 


Page 16, lines, Add, 

Since the observations made In the introduction (page 13 ei seq*) 
were sent to the press, the following case has been reported, (Partridge n. 
Bere, 5 B. and A. 604). In an action for diverting a watercourse, the 
declaration contained an averment, that a certain close was in the pos- 
session and occupation of one A. as tenant to the plaintiff, the reversion 
belonging to the plaintiff. At the trial before Park J. it appeared, that 
A. being tenant for life of the close mentioned in the declaration in 
March 1817, had mortgaged the same to the plaintiff for lOOf. for a 
term of years, provided he the tenant for life lived so long; and 
that the tenant for life had since that time continued in possession 
and paid the interest. It was objected on the part of the defendant, 
that the relation of landlord and tenant did not subsist between a 
mortgagor and mortgagee, and consequently that the averment was not 
supported by the evidence. The learned judge overruled the objection; 
and now Adam moved for a new trial relying on the opinion of Duller J., 
in Birch n. Wright (a). Per curiam. Here the mortgagor was in ac- 
tual possession of the premises, eufferance of the mortgagee who has 
the legal title vested in him. The former, therefore, is a tenant in the 
strictest sense of that word. 

It will be obvious to the reader that many of the observations in the text 
are applicable to this case. Great inaccuracy of expression is evident . 
and perhaps with reference to third persons, as in the case before us, it is 
rather a dispute about words to deny that for some purposes the mort- 
gagor may be considered tenant to the mortgagee : but that he is not 
strictly tenant at will or tenant at sufferance seems to have been clearif 
ly proved ; neither can the relation come under the usual denomination 
of landlord and tenant. 


{«) 1 T. R. 382. 
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So again in another caie (^) in the same book a similar point came 
into dispute. On error, it appeared that the premises had been mortgaged 
in fee, with a proviso for reconveyance if the principal and interest were 
not paid at a given day, and that in the mean time the mortgagor should 
remain in possession. Upon special verdict it was found that the princi- 
pal was not paid on the given day, but that the mortgagor continued in 
possession. There was no finding by the jury either that interest had or 
had not been paid by the mortgagor. Littledale contended that after 
default of payment the mortgagor was tenant by sufferance, and that no 
interest appearing to have been paid, his possession from that time was 
adverse, and barred the mortgagee after twenty years by the statute of 
limitations : but the Court held that the occupation must be considered 
to be by permission of the mortgagee unless the contrary be found, and 
that they could not presume a wrongful possession unless the jury found 
it by the special verdict. 

Page 45, line 16. In Conesby o. Ruskey, Cro. Eliz. 459, it is how- 
ever said, that the same law is where the lessor is tenant for life or in 
tail of a manor, and the lessee for life or tenant in tall makes a lease for 
years of the copyhold : though quoad himself the custom is gone, yet 
quoad the issue or reversioner the custom is not gone. See also Ilarg. 
Co. Litt. 58. b. n. 7. 

Page 48, line 19. The statute 33 Hen. VIII. c. 2^. is cited in Gilb. 
Ezch. 106. : but I have in vain sought for that or any other statute to the 
same effect. 

Page 51, lines 4, 5; Perhaps it ought to be remarked, that the words 
c^or otherwise shew his right” &c. without attending other command- 
ment,” &c. are not without their meaning: for before this statute, (which 
includes a montirans de droit as well as a traverse properly so called,) 
it was held that in a momtrans de droitj although upon the traverse or 
denial of the King’s title, the issue should be found for the plaintiff, 
yet the judges could not proceed to judgment without a writ of pro- 
cedendo. The statute of 8 Hen. VI. includes a traverse on a monstram 
de droU^ as well as ofher kinds of traverse, (c) 

Page 55, line 21. See Selw. N. P. n. 8. where the case of Willand v. 
Fenn is stated to have been compromised before the third argument. 

Page 69. (c) Insert Gibbins o. Howell,” the name of the case, in 
3 Madd. Ch. 469. 

Page 69, last line but one, after ^^reversioner” add ^^or any forfeiture 
arising from tortious acts of the tenant.” 

Page 101. line 28. By a recent act stat. 3 Geo. IV. c. 81 . s. 3. asis^gnees 

{b) Hall r. Poe d. Surtees, 5 B. and A. 687. 

0) Commonalty of Saddlers’ Case, 4 Rep. 54. n* 
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of bankrupts are enabled to execute powers previously vested iu bank- 
rupts ; and by s. 4. the Lord Chancellor on petition by the assignees, or by 
a purchaser from them, may order bankrupts to join in conveyances; and 
on their neglecting to do so, such bankrupts, and those claiming under 
them, shall be estopped from objecting to the validity of the deed. 

By statute 3 Geo. IV. c. 123, intituled an act to amend an act of the 
first year of his present Majesty for the relief of insolvent debtors iu 
England, s. 3. power is given to all assignees to exercise the |>owers 
given to provisional assignees ; and it is enacted that the assignment to 
assignees shall vest the estate from the time of the first assignmert, but 
not so aij to avoid the intermediate acts of the provisional assignee. 

Page 142, line 12, read charity leases. 

Page 143. line 8. In the Attorney-General u. The Mayor of Stam- 
ford, Easter, 20 Geo. II. 1747, in Ch. (App. to Vol. II. Swanst. Ch. Ca, 
592,) the following positions are laid down 

1. That where a lease is made by the trustees of a charity at an under4 
value, by collusion between them and the lessee, this court can not onl4 
make a decree against the trustees, but also against the lessees for me 
surplus money : but this is to be done only where the circumstances oe 
such collusion are very strong. The'meaning of which latter clause seemn 
to be that collusion cannot be established without strong evidence. 

2. That where power is given to the trustees of a charity to mako 
leases generally, they have a power, both at law and in equity, either to 
take fines or reserve rents as is most beneficial for the charity. 

3. That in this case in the leases made by the Mayor, Aide" 
Burgesses (the trustees,) there being covenants from the 
grinding at the corporation mill, such covenants were impro^ 

The information as against the representatives of the pa' 

Stamford, and the late SchoolmasUa', and the lessees, was di 
costs, no misbehaviour being proved against them : but as? 
ration of Stamford without costs, on account of an order 
that in the charity leases there should be covenants for f 
mills; and Lord Chancellor said he would not give cost 
rather in terrorem than because the charity would sufle 

This charity had never been established either b^ 
charitable uses or by a decree. The Lord Chancello 
the charity to be established, and decreed the same 
was referred to the master (among other things)^- 
be the properest way of making leases, and to rer\. 

PagiS 150, line 28. But the grant of land f 
but in trust for other objects is not within 



956 


ADDENDA ET CORRIGENDA. 


act in favour of Universities. See Attorney- General v» Munbj, 1 
Meriv. Ch. Ca. 327. 

Page 158, line 3, dele the second power.” 

Page 173, last line. Add Bat a letter from a mother to her son, 
beginning ^ My dear Robert,’ and concluding ‘your afl'eclionate mother,’ 
without any name, is not a signing within the statute. Selby v. Selby, 
2 Meriv. Ch. Ca. 2.” 

Page 187, last line. Insert the words “ it amounts to” before “ part 
performance.” 

Page 217, line 14. After “ title” add “ because a court of equity 
cannot assist a man to nullify his own solemn act, although voluntary.” 

Page 226, line 23. For “ costs,” read covenants. 

Page 230, line 16. After the words “agreement into effect:” for 
the colon [:] read a comma [,]. 

Same page, last line but one. After the word “ renew ” inse rta 
•comma [,] i and in the last line dele the comma [,] after the word 
' ‘ them.” 

I Page 236, line 8. After “ being ” insert “ usually.” 

Page 290, line 18. The case stated is that of R, v. N. Du (field, 
l3 M. and S. 247. 

Page 294, u. (d) line 3. After “ c. 4. ” insert “Irish.” 

Pago 305, n. (u). Add, “ But see 2 Selw. N. V. 777.” 

Page 311, line 20, For “were” read 

"e 320, n, Qj), For “ Darby ” read Darlejj Abbey. 

i22, line 19, Add, “ But in Farrant v. Thompson, 5 B. and A. 
3 certain mill machinery^ together with a mill, had been 
i a term to a tenant, ami he, without permission of his land- 
'd (he machinery from (he mill, and it was afterwards seised 
fa. by the sheriff, and bold : it was held that no property 
vendee, and that the landlord was entitled to bring trover 
lery, even during the term. The case of Gordon ». Harper 
t the court made a distinction between that case and 
Tere the machinery was part of the inheritance ; in the 
were mere personal chattels; and the tenant did not 
act put an end to his qualified possession of them. 
V, when severed wrongfully, became the property of 

Since the above was printed the following case 
'ooystra v. Lucas, 5 B. and A. 830. Lease of a 
■ ^ a yard adjoining, with all ways to the demised 
^ Jb any part thereof used or enjoyed. At the 



ADDENDA ET CORRIGENDA. 


957 


time of the lease the whole yard was in the occupation of one person, 
who had always used and enjoyed a right of way to every part of the 
yard. Held that the lessee was entitled to a right of way to the part of 
the yard demised to him. 

Page 338, ref. («). For “ Maxwood ” read Manwood. 

Same page, ref. (e), last line. For fol.” read pL 
Page 339. ref. (/). For “ Repia** read Regina. 

Page 341. 10th line from bottom. After the word interest ” read 
his right. 

Page 344, line 20. For every other particular,” read mosi other 
particulars ; aud see the distinction between exception and reservation, 
page 404. 

Page 348, ref. (o) for B. I Moor.” read 1 B. Moor* 

Page 358, line 18. For as” read f;i. 

Page 359, line 22. For county” read country. 

Page 368, lino 4. ‘‘ For A.” read her, (Mary Bromfield.) 

Page 392, after line 2. “ Where premises had been demised by tw 

lenant^s in common, and the rent had been paid for some time to tl 
agent of both ; but afterwards the tenant had notice to pay a moiety | 
the rent to each, and the rent was so paid and separate receipts give 
Upon a joint action being brought it was held to be a question for tl 
jury to determine, whether it was the intention of the parties to en^^ 
into a new contract of demise, with a separate reservation of i^nt ' 
each. Powis v. Smith, 5 B. aud A. 850.” 

Page 400, ref. (o) Add, see Nash v. Palmer, 5 M. and S 
Page 420, line 31. For c. 60. ’’ read c, 40. 

Page 425, 1. uli. Add, ‘‘The Hull Dock Company we 
able in respect of tonnage duties igeceived by virtue of stat. 
c. 56., although it appeared that the expenditure in repa' 
period, exceeded the amount of the duties received. B 
Company, 5 M. and S. 394.” 

Page 428, line 6. “ A person occupying at 4f, a^car pr 
house of the annual value of 18^. a year, do^snot sinc' 

III. c. 101. S.4. acquire a settlement, though he be rated 
and poor-rate for the whole house. R. v. Penryn, 5 
Page 433, ref. {y) dele the second “ Taylor v. 1 
Page 436, ref. {p). For “ G unnyton, 4 T. R.” re 
Page 441, ref. (p). For “Duke” read Dean. 

Page 462, line 22. “ Where there was a dr 

and ttone quarries at C., to hold the slate pit fr^ 
for the term of fourteen years, aud the stov 
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Sept. 1 817 for a similar term of fourteen years, and there were separate 
reddenda: this was considered ail one transaction, and ad valorem stamp 
upon the aggregate amount of the rents was held suificient. Boase v* 
Jackson, 3 Brod. and B. 185.^’ 

Page 496, line 6. For c. :4.” read c. 3. 

Page 525, line 16. For reduced” read reducible. 

Page 526, ref. («) Add, ^*See Pickard v. Roberts, 3 Madd. Ch. Ca. 
385.” 

Page 567, line 10, Add, This doctrine was, indeed, expressly over- 
ruled by the certificate of the Court of Common Pleas, on a case sent to 
them by Sir W. Grant, late M. R. Beard v, Wescot, 5 Taunt. 407. But 
the same point has been recently sent to the Court of King’s Bench, in 
he shape of a case arising out of the same cause, by the present Lord 
yhancellor, and the certificate of the judges is reported in 5 B. and A. 801. 
'.'he decision of the KingV Bench is directly subversive of that of the 
Common Fleas ; and Lord Eldon has expressed himself satisfied with it. 
^'he point, therefore, may be considered as set at rest according to doc- 
rine in the text, unless the parties choose to carry the cause to the House 
f Lords.” 

Page 594, ad Jin. ‘^In Bliss u. Collins, 5 B. & A. STO.^^Two messuages 
vere conveyed to suen uses as A. should appoint, and in default of ap- 
oint^ tent to A. in* fee in the usual way to bar dower. A lease both for 
at an entire rent, and then during the term contracted to sell the 
n of one of the messuages. In the contract of sale, the messuage 
ed to be in lease, and that the apportioned rent in respect of 
A. then conveyed the messuage with the apportioned rent, 
e. It was held, that the vendee did not acquire the same 
^medies against the lesser, as he would have acquired if the 
legally apportioned by a jury, the lessee not being bound 
nment without his consent.” 

ter lio'' ^9. In debt for use and occupation after judg- 
it is dot clear that a writ of inquiry is not necessary 
al judgment. Arden v. Connell, 5 B. & A. 885.” ' 

23. On a recent occasion, when the case of Harrow 
was cited in support of the maxim De minimis non 
Ion observed, that the doctrine as applicable to waste 
mt statute ; which he was not aware of at the time 

For ejectionem,” read ejecU. 

For have” read grant. 

The notice at the foot of the declaration need 
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Bot be in the name of the plalutiify but may be in the name of the lessor 
of the plain till', or any other person, in orfler to obtain judgment against 
the casual ejector, Goodtitle d. Duke of Norfolk e. Notitle, 5 & A. 

849.” 

Page 782, ref. ( Add, “ See Doe d, James o. Harr|s» 5 M* & S* 326,” 

Page 794, /. ult. In ejectment, proof of service of the declaration on 
the tenant in possession is sunicieiit to prove that the defendant coimes in 
as landlord without producing the landlord's consent rule* Doe d^ Giles 
V. Warwick, 6 M. & S. 393.” 


THE END. 
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